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WG  IS 
CASES 


IN 


THE   SUPREME   COURT 


PENNSYLVANIA. 


MIDDLE  DISTRICT,  MAY  TERM  1838. 


Bickel  against  James. 

An  equitable  vendee  of  a  lot  of  ground,  who  has  not  paid  the  purchase  money, 
by  building  a  house  upon  it,  subjects  it  to  the  lien  of  mechanics  and  material- 
men  ;  and  if  sold  upon  such  lien,  the  sheriff's  deed  vests  in  the  purchaser  a  good 
title,  against  which  the  vendor  cannot  recover  in  ejectment  upon  his  legal  title. 

ERROR  to  the  common  pleas  of  Berks  county. 

William  James  .against  Anthony  Bickel.  Ejectment  for  a  house 
and  lot  in  the  borough  of  Reading.  It  was  conceded  that  the  plain- 
tiff, at  one  time,  was  the  owner  of  the  lot  in  dispute. 

It  appears,  by  the  testimony  of  Michael  Fisher,  that  he  pur- 
chased the  lot  from  James,  the  plaintiff,  for  250  dollars.  The  con- 
tract was  not  in  writing.  Fisher  was  to  pay  for  the  lot  before 
he  got  his  deed.  He  did  not  pay  for  the  lot,  nor  did  he  get  his 
deed.  He  was  to  have  possession  of  the  lot  immediately  after 
the  agreement,  and  did  take  possession,  and  build  thereon.  Fisher 
borrowed  from  Esquire  Becker  250  dollars,  which  he  gave 
James,  on  account  of  the  lot.  James  went  Fisher's  bail  in  a  bond 
to  Becker  for  this  borrowed  money,  and  took  a  bond,  which  was 
produced,  in  which  Fisher  agreed  that  he  was  to  have  no  claim  to 
the  lot  until  he  had  paid  this  money  to  Becker.  Fisher  did  not  pay 
the  money,  and  James  paid  Becker  the  money,  and  took  an  assign- 
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ment  of  the  writing,  which  was  dated  20th  December  1832.     The 
assignment  was  dated  28th  April  1835. 

In  building  a  house  on  said  lot,  Fisher  contracted  debts  with 
lumbermen,  for  materials  used  in  said  building,  to  the  amount  of 
several  hundred  dollars. 

Drexel,  one  of  the  creditors,  issued  a  scire  facias  on  his  lien,  and 
obtained  judgment  on  the  10th  of  August  1835.  On  this  judgment 
a.  fieri  facias  issued  to  November  1835,  which  was  levied  on  this  lot. 
Avenditioni  exponas  issued  to  November  term  1836,  and  the  property 
was  sold  to  Anthony  Bickel  for  700  dollars.  The  sheriff's  deed  is 
dated  the  14th  of  November  1836,  and  was  acknowledged  the 
same  day.  The  sum  of  700  dollars  was  all  paid  in  extinguishment 
of  the  said  liens  on  said  lot. 

The  plaintiff  has  brought  this  ejectment  on  his  legal  title,  to  com- 
pel the  payment  of  the  purchase  money  due  him.  The  defendant 
contends  that  his  right  was  extinguished  by  the  sheriff's  sale,  and 
that  he  cannot  recover. 

It  was  in  proof  that  the  plaintiff,  at  the  sheriff's  sale,  gave  full 
notice  that  he  held  the  legal  title,  and  that  the  whole  amount  of  the 
purchase  money  was  still  due  him  and  unpaid. 

The  court  below  thus  delivered  their  opinion  to  the  jury: 

"We  think  the  sheriff's  sale  does  not  change  the  character  of  the 
parties.  The  purchaser  at  sheriff's  sale  succeeds  to  all  the  rights 
of  the  vendee.  On  payment,  or  tender  of  the  purchase  money,  he 
may  demand  and  enforce  the  consummation  of  the  contract  by  the 
execution  of  the  deed.  But  this  he  could  not  do  without  the  tender 
or  payment.  If  he  could  not  compel  the  execution  of  the  contract, 
without  payment  or  tender,  how  can  he  resist  the  force  of  tbe  legal 
title  thus  in  the  plaintiff,  without  payment  or  tender?  The  attitude  of 
the  parties  would  appear  to  be  the  same  in  each  case;  the  relation  of 
vendor  and  vendee  siill  subsists,  and  the  defendant  holds  subject  to 
the  payment  of  the  purchase  money." 

Filbert,  for  plaintiff  in  error,  cited,  Purd.  Dig.  595;  5  Watts  492  ; 
2  Penns.  Bl  229 ;  2  Rawle  343. 

Hoffman  and  Smith,  for  defendants  iu  error,  cited,  3  Scrg.  fy  Rawle 
397;  2  Watts  BIS;  6  Walls  339. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — By  the  primitive  act  of  1803,  supplied  by  the  act 
of  1806,  on  which,  with  the  supplement  of  1808,  the  present  ques- 
tion depends,  the  legislature  hypothecated  buildings  for  debts  con- 
tracted in  the  construction  of  them.  No  more  was  contemplated  in 
it  than  the  usual  case  of  a  builder  on  his  own  ground  ;  and  hence, 
in  an  action  against  the  legal  owner,  a  lien  was  not  allowed  for 
materials  furnished  on  the  order  of  a  vendee,  by  articles  of  agree- 
ment, because  an  action  to  enforce  it  could  be  maintained  only  on 
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the  contract  by  which  the  debt  was  incurred,  and  of  which  the  lien 
was  an  accessory.  Stinemetz  v.  Boudinot,  3  Serg.  4*  Rawle  541. 
The  legislature  had  provided  no  means  of  enforcement  but  an 
action  ;  and  it  could,  of  course,  be  maintained  only  against  the  con- 
tractor. Had  it  been  brought  against  him  in  that  instance,  it  would 
have  raised  a  question  like  the  present,  but  depending  on  different 
provisions;  yet  it  might  not  have  been  impossible  to  maintain,  even 
tinder  the  act  of  1803,  that  an  equitable  vendee  was  an  owner  within 
the  purview  of  it.  That  it  would  certainly  have  been  so  adjudged, 
I  pretend  not  to  assert;  for  the  lien  having  been  but  an  accessory  of 
an  inchoate  estate,  might  readily  have  been  postponed  to  the  legal 
title;  and  I  think  it  probable  that  a  mechanic's  lien,  like  a  judgment, 
would  have  bound  only  the  equitable  estate  of  the  vendee.  But  the 
glimpse  which  the  legislature  then  had  of  the  subject,  was  barely 
sufficient  for  a  sketch  of  its  first  lines ;  for  it  was  soon  found  in  the 
city  of  Philadelphia,  and  those  districts  of  the  county  to  which  the 
primitive  act  was  confined,  that  contracts  for  labour  and  materials 
were  usually  made,  not  by  owners  building  for  themselves,  but  by 
architects  employed  to  build  and  contract  on  their  own  credit. 
Hence  a  radical  change  in  the  principle  of  hypothecation  by  the  act 
of  1806.  The  lien  was  no  longer  an  accessory  of  the  owner's  title, 
but  became  an  independent  incumbrance ;  insomuch  as  not  to 
require  a  title  to  have  been  in  him  at  all.  Every  thing  about 
ownership  was  suppressed,  and  the  building  itself  became  the 
principal  debtor,  but  still  answerable  only  by  an  action  against 
the  contractor.  Then  came  the  supplement  of  1808,  which  gave, 
in  addition,  a  scire  facias,  jointly  against  the  owner  and  the  con- 
tractor; and  strictly  as  a  proceeding  in  rem.  As  was  recognised  in 
Savoy  v.  Jones,  2  Rawle  343,  the  credit,  under  these  two  acts,  was 
primarily  given  to  the  building;  and  though  the  builder,  also,  was 
liable  on  his  contract,  the  action,  so  far  as  it  was  used  to  enforce  the 
lien,  was  also  a  proceeding  in  rem.  It  is  entirely  omitted  in  the  act 
'of  1836,  which  has  superseded  all  antecedent  legislation  on  the 
subject.  But  the  project  of  the  legislature,  in  the  preceding^acts, 
has  been,  as  it  still  is,  to  secure  to  the  mechanic,  or  material-man, 
the  fruit  of  his  labourer  materials,  by  selling  the  building,  of  which 
it  happened  to  be  a  component  part,  without  regard  to  the  ground. 
The  latter  was  a  subject  of  so  little  consideration  as  not  to  have 
been  mentioned  in  either  of  them;  and  that  it  is  sold  as  an  appur- 
tenance of  the  building,  is  because  it  could  not  be  severed  from  it. 
But  where  the  building  and  the  ground  fetch,  as  they  must  generally 
do,  more  than  the  amount  of  the  liens,  1  see  not  what  difficulty  there 
can  be,  according  to  an  obvious  principle  of  equitable  conversion,  in 
substituting  the  surplus  purchase  money  for  the  realty  which  pro- 
duced it,  and  giving  it  respectively  to  the  owners  of  the  fee  in  pro- 
portion to  their  interests  in  it.  By  this,  there  can  seldom  be  a  loss, 
and  never  an  injustice ;  for  the  question  is,  whether  the  building  shall 
follow  the  ownership  of  the  ground,  or  the  ground  follow  the  owner- 
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ship  of  the  building.  If  decided  for  the  claimant,  the  owner  will,  in 
most  cases,  be  paid  for  his  ground  ;  but  if  for  the  owner,  he  will,  in 
all  cases,  get  the  benefit  of  another's  uncompensated  labour  or  mate- 
rials in  addition  to  it.  Were  the  building  sold  without  the  ground, 
the  interests  in  the  freehold  would  not  be  disturbed;  but  as  that  is 
impracticable,  a  consequent  loss  may  sometimes  have  to  be  shared 
by  claimants,  under  the  same  title,  of  separate  interests  in  the  fee. 
It  may  be,  however,  that  an  adverse  title  would  not  be  affected.  A 
trespasser,  in  possession,  is  not  allowed  to  charge  the  owner  for 
adverse  improvements;  and  it  may  not  have  been  the  design  of  the 
legislature  to  give  a  greater  power  to  agents  in  his  employment,  who 
are  also  trespassers.  On  that,  however,  we  express  no  opinion ;  but 
as  the  plaintiff  claims  by  a  title  which  was  subsequently  hypothe- 
cated, we  are  of  opinion  he  can  claim  only  in  subjection  to  the  liens, 
and  not  at  all  against  a  purchaser  under  them. 
Judgment  reversed. 


Moser  against  Mayberry. 

Upon  the  trial  of  an  issue  in  a  scire  facias  against  a  garnishee  in  a  foreign 
attachment,  the  defendant  cannot  avail  himself  of  the  fact  that  the  goods  or 
choses  in  action  attached,  came  into  his  hands  by  means  of  a  fraudulent 
arrangement  between  himself  and  the  debtor. 

After  a  jury  had  returned  a  verdict  for  the  plaintiff,  and  before  it  was  recorded, 
the  court  refused  to  direct  the  jury  to  say  which  of  several  notes  attached, 
they  found  to  be  due.  Held,  that  such  refusal  was  not  the  subject  of  error. 

A  jury  having  found  for  the  plaintiff  against  a  garnishee  in  foreign  attachment, 
the  court  refused  to  enter  judgment  on  the  verdict,  with  stay  of  execution  until 
one  of  several  notes  attached  should  become  due.  Held  not  to  be  error;  and 
that  in  such  case  the  defendant's  remedy  was  a  motion  for  a  new  trial. 

Upon  a  general  finding  for  the  plaintiff  in  a  certain  sum,  the  court  is  bound  to 
enter  a  judgment  without  stay  of  execution.  If  the  verdict  warrant  it,  by  a  spe- 
cial finding,  judgment  may  be  entered,  with  stay,  until  the  whole  amount  claimed 
is  due. 

ERROR  to  the  common  pleas  of  Juniata  county. 

This  was  a  scire  facias  by  Mayberry,  Gillen  &  Watkins,  against 
Charles  Moser,  garnishee  in  a  foreign  attachment  against  Nathan 
Moser.  The  sheriff  returned  that  he  had  attached  a  debt  due  by 
Charles  Moser  to  Nathan  Moser  of  6300  dollars.  One-third  thereof 
in  October  1837 ;  one-third  in  October  1839,  and  the  balance  in 
October  1841.  It  appeared  that  Nathan  Moser  had  put  goods  and 
lands  into  the  possession  of  Charles  Moser  to  the  amount  of  the 
bonds  attached,  with  the  purpose,  as  was  alleged,  of  defrauding  his 
creditors ;  after  which,  several  of  his  creditors  issued  foreign  attach- 
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ments,  and  attached  the  goods  and  lands  in  the  hands  of  Charles 
Moser,  obtained  judgments,  and  issued  scire  facias  against  the  present 
defendant,  and  recovered  their  money,  as  appears,  upon  the  ground  that 
the  sale  by  Nathan  to  Charles  Moser  was  fraudulent;  and  that  the 
goods  and  lands  were  subject  to  attachment  for  Nathan's  debts.  In  this 
case  the  defendant  gave  those  recoveries  against  him  in  evidence. 

The  court  below  (Reed,  President)  instructed  the  jury,  in  sub- 
stance, that  if  the  former  recoveries  against  the  defendant  were  in 
amount  equal  to  the  property  of  the  defendant  in  the  attachment 
which  came  to  his  hands,  the  plaintiff  could  not  recover  in  this 
suit.  But  if  he  still  had  property  in  his  hands,  which  had  not  been 
taken  from  him  by  due  course  of  law,  and  which  formed  a  part  of 
the  consideration  of  the  notes  attached  in  this  case,  the  plaintiff  was 
entitled  to  recover,  although  the  notes  in  the  former  recoveries  had 
in  effect  been  treated  as  a  nullity. 

The  jury  found  a  verdict  for  the  plaintiff  for  478  dollars  51  cents, 
but  before  the  finding  was  recorded,  the  defendant  requested  the 
court  to  instruct  the  jury  to  say  upon  which  of  the  notes  attached 
they  find  the  sum  to  be  due;  which  the  court  refused  to  do,  and 
sealed  a  bill  of  exceptions. 

After  the  verdict  was  recorded,  the  defendant  requested  the  court 
to  enter  a  judgment  upon  it,  with  stay  of  execution,  until  the  last 
note  attached  should  become  due.  This  the  court  also  refused,  and 
entered  judgment  generally  on  the  verdict. 

Errors  assigned. 

1.  The  court  erred  in  their  charge  to  the  jury,  when  they  leave 
it  to  the  jury  as  the  only  fact  for  inquiry  whether  all  the  property 
for  which  the  notes  were  given  was  not  attached  and  taken  from 
the  defendant  by  due  course  of  law;  and  if  it  was  not  that  the 
plaintiff  could  recover  in  this  suit. 

2.  The  court  erred  in  directing  the  jury  that  if  all  the  property 
sold  by  Nathan  Moser  to  Charles  Moser  had  not  been  recovered  on 
the  attachments  previously  issued  by  the  creditors  of  Nathan  Moser, 
by  due  course  of  law,  but  only  a  part,  then  the  plaintiff  was  entitled 
to  recover. 

3.  The  court  erred  in  their  charge  to  the  jury,  that  "if  the  de- 
fendant obtained  enough  of  property,  or  more,  under  his  purchase, 
and  for  which  the  notes  attached  were  given,  which  he  still  holds 
and  enjoys,  more  than  enough  to  pay  the  plaintiff's  claim,  then  the 
plaintiff  is  entitled  to  recover." 

4.  The  court  erred  in  refusing  to  request  the  jury  to  say  upon 
which  of  the  notes  attached  they  found  the  sum  returned  by  their 
verdict  to  be  due,  as  requested  by  defendant's  counsel. 

5.  The  court  erred  in  not  entering  the  judgment,  with  stay  of 
execution,  as  requested  by  defendant's  counsel. 

Jl.  S.  Wilson  and  Fisher,  for  plaintiff  in  error. 
Parker  and  Benedict,  for  defendant  in  error. 

VII. B  2 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — We  cannot  perceive  any  just  cause  of  exception  to 
the  charge.  The  court  sustained  the  defence,  in  part,  on  the  ground 
of  a  failure  of  consideration;  the  property  having  been  taken  from 
the  garnishee  by  due  course  of  law,  and  applied  to  the  use  of  the 
creditors  of  the  vendor.  But  they  put  it  to  the  jury  to  say,  whether 
all  the  property  which  formed  the  consideration,  had  been  taken  and 
applied  to  that  purpose,  and  instructed  them  that  it  was  a  defence 
only  to  that  extent.  As  between  the  vendor  and  vendee,  the  defence 
would  be  available  only  so  far,  and  surely  the  unpaid  creditors  of  a 
fraudulent  vendor  cannot  be  in  a  worse  situation  than  the  vendor 
himself.  The  vendee  would,  at  least,  be  bound  to  pay  for  all  that 
would  remain,  after  deducting  the  value  of  the  properly  lost  by  the 
attachment.  It  is  said,  the  notes  were  declared  void  by  a  former 
verdict  and  judgment,  but  this  was  a  proceeding  in  rem,  and 
between  the  parties;  and  besides,  granting  the  contract  to  have 
been  fraudulent,  it  may  be  well  doubted  whether  the  garnishee, 
who  was  a  party  to  the  fraud,  was  entitled  to  any  deduction 
whatever.  A  party  who  asks  the  aid  of  a  court  of  equity  must  not 
claim  through  the  medium  of  a  fraud.  He  must  come  into  court 
with  clean  hands.  When  the  vendee  prays  relief  on  account  of  the 
property  taken  under  the  former  attachment,  it  may  be  replied  that 
it  was  the  necessary  consequence  of  his  own  fraudulent  act,  and  on 
that  account  he  cannot  entitle  himself  to  the  protection  of  a  court 
of  chancery. 

After  the  jury  had  given  their  verdict,  and  before  it  was  entered, 
the  defendant's  counsel  asked  the  court  to  request  the  jury  to  say 
upon  which  of  the  notes  attached  they  found  the  sum  returned  to 
be  due.  Although  debts  are  attachable  under  a  foreign  attachment, 
yet  the  garnishee  is  not  compellable  to  pay  the  money  before  it  is 
due.  The  notes  in  controversy  were  payable,  some  before,  and  some 
after  the  attachment,  so  that  it  was  difficult  to  tell  on  which  of  the 
notes  the  jury  found.  To  remove  this  uncertainty  was  the  object 
of  the  defendant's  motion.  The  jury  found  generally  for  the  plain- 
tiff, 478  dollars;  the  legal  effect  of  which  is,  that  the  money  was 
due.  But  admitting  that  the  jury  were  mistaken  in  their  conclusion 
on  the  facts,  the  ordinary  remedy  is  by  a  motion  for  a  new  trial. 
The  court  may,  and  frequently  do,  recommend  the  jury,  when  a 
palpable  error  has  been  committed,  to  reconsider  the  verdict;  but  it 
has  never  been  held  that  this  is  a  matter  of  right,  on  which  any 
party  can  insist,  and  that  a  refusal  to  do  so  would  be  error.  This 
would  make  the  court  in  the  last  resort,  judges  of  the  fact,  as  well 
as  the  law.  It  is  not  for  us  to  say  whether  the  court  of  common 
pleas  was  wrong  in  refusing  the  defendant's  prayer,  although  we 
cannot  see,  if  we  may  venture  to  express  our  opinion,  that  any  great 
injustice  has  been  done,  as  it  is  admitted  that  one  of  the  notes,  to  a 
greater  amount  than  the  sum  found,  was  due,  and  payable  by  the 
vendee.  If  the  counsel  had  requested  a  direction  on  this  point  to 
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the  jury,  perhaps  an  omission  to  do  so  would  have  been  matter  of 
exception.  But,  having  slipped  the  time,  they  cannot  now  assign 
it  as  error. 

A  judgment  must  follow  the  verdict ;  the  court  was  bound  to  enter 
judgment  for  the  plaintiff  without  stay  of  execution.  If  the  verdict 
warrant  it  by  a  special  finding,  the  court  may  enter  judgment,  with 
stay  of  execution,  until  it  is  due. 

Judgment  affirmed. 


Rodgers  against  Rodgers. 

A  testator  having  bequeathed  to  his  wife  "all  the  furniture  and  other  articles 
which  she  brought  with  her  that  are  now  in  my  possession,  together  with  her 
interest  out  of  my  estate,  so  long  as  she  remains  my  widow,"  it  was  held  that 
she  was  entitled  to  the  specific  articles  bequeathed,  and  also  to  the  interest, 
during  her  life,  or  widowhood,  upon  the  net  proceeds  of  the  personal  estate, 
after  the  payment  of  debts  and  specific  legacies :  and  that,  upon  giving  security 
to  the  executor  to  return  it,  she  would  be  entitled  to  have  the  principal  upon 
the  same  limitation. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  debt  by  Jane  Rodgers,  widow  of  James 
Rodgers  deceased,  against  Richard  Rodgers,  acting  executor  of  the 
said  James  Rodgers  deceased,  for  a  legacy  claimed  by  plaintiff  under 
the  will  of  said  decedent.  James  Rodgers  made  a  nuncupative  will, 
of  which  the  following  is  a  copy : 

"I,  being  of  sound  mind  and  memory,  do  dispose  of  all  my  pro- 
perty, real  and  personal,  as  follows:  that  is  to  say, 

"First;  I  give  and  bequeath  unto  my  beloved  wife,  Jane  Rodgers, 
all  the  furniture  and  other  articles  which  she  brought  with  her  that 
are  now  in  my  possession,  together  with  her  interest  out  of  my  estate 
so  long  as  she  remains  my  widow. 

"Secondly ;  It  is  my  will  that  all  those  articles  of  furniture,  bedding 
or  clothing,  that  were  the  property  of  my  first  wife,  now  in  my  pos- 
session, shall  be  given  up  to  my  daughter  Rachel  without  charge  or 
account,  and  further  it  is  my  will  that  all  those  articles  manufac- 
tured by  my  present  wife  and  daughter  Rachel,  jointly,  or  in  part- 
nership, shall  be  given  up  to  the  latter,  without  charge  or  account. 

"Thirdly;  It  is  my  will  that  my  executors  sell  all  my  personal  pro- 
perty, except  what  I  have  bequeathed  to  my  wife  and  daughter 
Rachel,  and  that  the  proceeds  thereof  be  applied  to  the  payment  of 
my  just  debts. 

"Fourthly;  It  is  my  will  that  my  executors  sell  my  real  estate  as 
soon  as  possible  after  my  decease. 
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"Fifthly;  It  is  my  will  that,  after  all  my  property,  real  and  personal, 
is  sold,  and  all  my  just  debts  paid,  that  the  remainder  be  equally 
divided  amongst  my  children  (except  Richard,  he  having  released), 
and  it  is  further  my  will  that,  at  the  final  settlement  of  my  estate, 
my  son  Robert  account  for  500  dollars,  he  having  received  that 
amount  in  his  education,  which  I  allow  to  be  equally  divided  between 
my  daughters  Mary  and  Rachel.  I  also  allow,  at  the  final  settle- 
ment, my  daughter  Mary  to  account  for  500  dollars,  which  I  con- 
sider her  to  have  received  in  value. 

"Sixthly;  It  is  rny  will  that  my  son  Richard  proceed  to  work  out 
the  stock  now  in  the  lanyard,  and  dispose  of  it,  and  that  he  be 
rewarded  for  working  out  and  disposing  of  the  same ;  and  further  it 
is  my  will  that  my  son  Richard  take  the  hides  which  I  purchased  in 
Philadelphia,  and  now  lying  at  Harrisburg,  and  that  he  pay  for  the 
same.  It  is  my  desire  that  my  son-in-law,  Isaac  Ward,  should  own 
my  real  estate. 

"Lastly ;  I  do  appoint  my  son,  Richard  Rodgers,  and  William  Linn, 
my  executors." 

Upon  the  settlement  of  the  personal  estate  of  the  testator,  there 
appeared  to  be  a  balance  in  the  hands  of  his  executor  of  1839  dollars, 
16  cents,  subject  to  distribution  under  the  will.  The  widow  claimed 
to  recover  in  this  the  one-third  of  that  balance,  in  addition  to  the 
articles  specifically  bequeathed  to  her.  Whether  she  was  entitled  to 
recover,  depended  upon  the  construction  of  the  will;  which  was  the 
only  question  determined  by  the  court. 

The  court  were  requested  by  plaintiff's  counsel  to  charge  the  jury: 

1.  That  in  the  construction  of  the  will,  effect  must  be  given  to 
every  part  and  provision  thereof,  if  possible ;   that  general  words, 
inconsistent  with  other  parts  of  the  will,  must  be  construed  so  as  to 
make  the  whole  consistent,  and  that  the  fifth  provision  of  the  will, 
in  which  the  testator  directs  that  after  all  his  property,  real  and  per- 
sonal, is  sold,  and  his  debts  paid,  the  remainder  be  equally  divided 
among  his  children,  will  not  alter  or  defeat  the  former  bequest  to  his 
widow  of  her  interest  out  of  his  estate,  so  long  as  she  remains  his 
widow. 

2.  That  by  the  said  will  of  defendant's  testator,  the  plaintiff  is 
entitled  absolutely  to  all  the  furniture  and  other  articles  which  she 
brought  her  said  husband,  and  which  were  in  his  possession  at  the 
time  of  his  death,  and  also  to  one-third  of  the  balance  of  the  per- 
sonal estate  of  the  testator  remaining  after  the  payment  of  debts, 
and  the  deduction  of  the  specific  legacies. 

3.  That  the  terms  used  in  said  will,  in  the  bequest  to  the  widow 
(the  plaintiff),  to  wit,  "together  with  her  interest  out  of  my  estate, 
so  long  as  she  remains  my  widow,"  embrace  the  personal,  as  well  as 
the  real  estate  of  the  testator. 

4.  If  the  court  refuse  to  answer  the  second  point  of  the  plaintiff 
in  the  affirmative,  they  are  then  requested  to  instruct  the  jury,  that 
the  plaintiff  is  entitled  to  one-third  of  the  personal  estate  that 


May  1838.]  OF  PENNSYLVANIA.  17 

[Rodgers  v.  Rodgers.] 

remains  after  the  payment  of  his  debts,  and  specific  chattel  legacies 
to  the  widow  and  others,  to  hold  the  same  during  her  widowhood. 
To  which  the  court  answered, 

1.  The  whole  will  is  to  be  taken  into  view. 

2.  The  whole  personal  estate  is  distinctly  willed  away  to  others 
than  the  widow.     This  is  by  express  and  positive  terms.     If  the 
widow  recover,  it  defeats  these  express  provisions;  it  diverts  the 
fund  from  persons  to  whom  it  is  given  in  unquestionable  terms. 

3.  The  previous  implication  of  a  bequest  to  the  widow  of  any 
portion  of  his  personal  estate,  must  yield  to  this  express  provision. 

4.  But  by  the  terms  of  the  first  clause  in  favour  of  the  widow,  if 
unexplained,  or  uncontrolled  by  the  subsequent  parts  of  the  will,  it 
is  by  no  means  certain  that  the  testator  designed  any  thing  to  her 
beyond  the  personal  estate  she  brought  to  her  husband  on  marriage, 
and  her  interest  in  the  usual  manner  of  the  country,  upon  the  fund, 
upon  the  value  of  his  real  estate.     He  contemplated  his.  real  and 
personal  estate.     Out  of  his  personal  he  gave  her  what  she  brought; 
out  of  his  real,  the  interest  upon  its  value  in  the  usual  way.     He  no 
doubt  contemplated  it  as  being  taken  or  sold,  and  the  interest  of  the 
widow  remaining  in  the  land,  and  the  fund  to  be  divided  as  directed 
in  the  will. 

5.  Not  having  died  intestate  as  to  his  personal  estate,  but  intestate 
as  to  his  real,  her  interest  in  his  estate,  beyond  the  amount  given  in 
the  will,  may  well  be  construed  to  be  her  interest  in  one-third  of  the 
real  estate — her  dower. 

In  answer  to  all  the  points  of  plaintiff,  we  say  our  construction  of 
the  will,  taking  all  the  parts  together,  is,  that  the  testator  did  not 
bequeath  to  plaintiff  one-third  of  the  personal  estate,  so  as  to  enable 
her  to  recover  it  in  this  suit. 

Errors  assigned. 

1.  The  court  erred  in  not  answering  the  first,  second,  third,  fourth, 
and  fifth  points  put  by  plaintiff's  counsel  in  the  affirmative. 

2.  In  instructing  the  jury,  that  testator  did  not  bequeath  to  the 
plaintiff  one-third  of  his  personal  estate  so  as  to  enable  her  to  recover 
in  this  suit. 

Graham  and  Biddle,  for  plaintiff  in  error. 
Watts  and  Alexander,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Every  lawyer  and  judge  have  felt  the  difficulty  of 
coming  to  a  certain  conclusion  as  to  the  construction  of  wills.  Even 
where  the  will  was  drawn  by  a  professional  man,  the  books  show 
numerous  cases  in  which^ there  has  been  a  contest,  not  only  as  to  the 
quantity  of  estate,  but  also  as  to  the  quantity  of  property  which 
passes  to  the  Several  devisees,  or  legatees.  Where  the  question  is, 
whether  the  property  is  given  for  life,  or  in  tail,  or  in  fee,  it  is  a 
question  of  law ;  but  the  question  of  law  arising  on  the  effect  of 
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certain  words  used  in  a  will,  and  the  same  words  in  a  deed,  has  been 
held  to  have  been  properly  decided  differently.  The  intention  is 
more  attended  to  in  the  construction  of  a  will ;  and  the  true  rule  seems 
to  be,  that  intention,  if  it  can  be  certainly  ascertained,  is  to  govern, 
unless  where  that  intention  is  such  as  that  the  principles  or  policy  of 
the  law  forbid  courts  to  give  effect  to  it;  as  where  there  is  an  inten- 
tion to  give  a  fee  after  a  fee,  or  to  create  a  perpetuity. 

Still  a  difficulty  often  occurs  as  to  what  is  the  intention1?  It  arises 
from  inaccuracy  in  expression;  misconception  of  the  person  who 
writes  the  will;  from  some  confusion  of  ideas  in  the  testator;  and 
very  often  from  not  stating  that  a  subsequent  general  disposition  of 
all  the  property  is  not  to  interfere  with  a  previous  specific  appropria- 
tion of  part  of  it. 

Thus,  in  the  third  clause,  in  which  the  testator  directs  his  personal 
property  to  be  sold,  he  excepts  what  had  been  given  to  his  widow 
and  daughter  Rachel:  but  after,  in  the  fourth  clause,  directing  his 
real  estate  to  be  sold,  in  the  fifth,  he  says,  "It  is  my  will  that,  after 
all  my  property,  real  and  personal,  shall  be  sold,  and  debts  paid,  the 
remainder  shall  'be  equally  divided  among  my  children,  (except 
Richard  who  has  released,")  &c.  &c.  Nowhere  is  it  manifest,  that 
the  words  all  my  property,  real  and  personal,  do  not  convey  the 
idea  or  intention  of  the  testator,  who  evidently  meant  here  the  same 
exception  as  was  expressed  in  the  third  clause,  viz. :  all,  except  what 
had  been  given  to  his  wife  and  daughter  Rachel. 

So,  too,  it  is  conceded  that  as  to  the  real  estate,  he  contemplated 
that  his  widow  was  to  have  her  third  of  that,  or,  as  it  was  to  be  sold, 
her  third  of  the  interest  arising  from  the  price  of  it.  On  the  one 
side  it  is  said,  every  body  knows  a  widow  has  dower  out  of  lands, 
but  every  body  does  not  know  that  a  widow,  where  there  is  no  will, 
has  one-third  of  the  personal  estate  of  a  deceased  husband.  It  would 
be  a  very  unsafe  basis,  that  a  court  should  decide  on  a  supposition  of 
greater  or  less  legal  knowledge  in  unlearned  testators:  perhaps  the 
truth  is  the  converse  of  what  is  made  the  ground  of  the  above  argu- 
ment ;  though  there  may  not  be  a  general  knowledge  that,  by  a 
will,  she  can  be  deprived  of  any  share  of  the  personal  estate. 

But,  on  the  words  of  this  will,  we  have  seen  that  an  exception 
must  be  made  to  the  general  gift  of  all  his  property,  real  and  personal, 
in  the  fifth  clause.  Why?  Because  he  had  given  part  of  the  per- 
sonal expressly  in  the  first  and  second  clauses,  and  expressly  excepted 
it  in  the  third  (though  the  exception  is  omitted  in  the  fifth) ;  and 
because  every  body  must  see  there  was  no  intention  to  revoke  these 
prior  gifts  of  particular  specified  personal  property  to  his  widow,  and 
Rachel ;  and  the  intention  to  carry  the  exception  in  the  third  clause 
into  the  fifth,  is  so  apparent  as  not  to  be  mistaken. 

The  first  clause  is;  "I  give  and  bequeatfi  to  my  beloved  wife,  Jane 
Rodgers,  all  the  furniture  and  other  articles  which  she  brought  with 
her,  that  are  now  in  my  possession,  together  with  her  interest  out  of 
my  estate,  so  long  as  she  remains  my  widow."  It  will  not  do  to  stop 
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at  the  word  "  possession."  "  Together  with  her  interest  in  my  estate"  is 
not  surplusage ;  it  is  an  addition  to  what  went  before,  and  it  is  as 
expressly  given  and  bequeathed  to  her,  as  the  personal  property  she 
brought  when  married.  It  is  said  not  to  be  so  expressly  designated. 
Her  interest  in  my  estate  means  something:  it  means,  either  the 
interest  in  my  estate  which  she  would  have  if  I  died  intestate;  or  it 
means,  such  interest  in  my  estate  as  the  law  will  give  her,  beyond 
my  control.  Can  we  adopt  the  latter  construction1?  Can  we  suppose 
in  the  first  part  of  the  sentence  the  testator  gave  her  more  than  the 
law  gave  her,  in  case  of  his  intestacy,  and  in  the  last  clause  meant 
to  say,  1  do  not  give  her  any  thing  of  which  I  can  deprive  her?  We 
think  not.  The  devise  of  certain  specific  property  to  Rachel  is  in 
addition  to  her  share  under  the  fifth  clause.  We  believe  that  the  inten- 
tion of  the  testator,  and  the  effect  of  this  will  are,  that  to  nis  widow 
and  his  daughter  Rachel  he  gave  what  they  would  not  have  had,  if  he 
had  died  intestate;  and  that  this  was  to  be  in  addition  to  their  share 
in  case  of  intestacy,  and  his  intention  was,  that,  with  this  exception, 
his  estate  should  go  as  if  he  had  made  no  will.  The  statement  that 
some  children  should  be  charged  with  the  advancement  made  to 
them  is  consistent  with  this.  Richard's  release  to  his  father  would 
have  been  as  valid,  in  case  of  his  intestacy,  as  it  is  under  this  will. 

There  remains,  however,  another  matter.  Although  we  have 
affixed  a  meaning  to  the  words,  "together  with  her  interest  in  my 
estate,"  "so  long  as  she  remains  my  widow,"  are  also  added;  we 
add,  that  the  property  she  gets  is  limited  as  to  its  duration  in  her 
possession  by  the  latter  words.  His  intention  was,  that  she  should 
have  (in  addition  to  what  she  brought  to  him)  the  same  quantity  of 
his  estate  which  she  would  have  had  if  he  had  died  intestate;  but 
he  limits  the  continuance  of  her  interest  in  this  to  her  widowhood. 
As  to  the  one-third  of  his  personal  estate  then,  she  does  not  take  it 
absolutely,  but,  05  it  is  turned  into  money,  she  will  have  a  right  to  the 
interest  of  one-third  of  the  personal  estate  which  remains  after  pay- 
ment of  debts,  so  long  as  she  continues  his  widow;  or  a  right  to  the 
principal,  on  giving  the  executor  satisfactory  security  that  the  prin- 
cipal shall  be  restored  on  her  death  or  marriage.  It  was  truly  con- 
sidered that  this  nuncupative  will  was  void,  as  to  the  real  estate; 
and  it  descends  and  goes  to  the  widow  as  if  no  will  had  been  made: 
but  we  cannot  suppose  that  the  decedent  knew  this;  and  we  have 
construed  the  will  by  his  apparent  intention  when  it  was  made.  We 
have  nothing  else  by  which  to  form  a  decision.  Were  we  to  go 
into  conjecture  as  to  what  he  would  have  said,  if  he  had  known  this, 
it  might  be  making  a  disposition  of  which  he  never  dreamed. 
Judgment  reversed,  and  venire  de  novo  awarded. 
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Koons  against  Hartman. 

If  the  plaintiff  in  a  judgment  become  the  owner  of  the  land  upon  which  that 
judgment  is  a  lien,  the  lien  thereby  becomes  extinct  by  operation  of  law ;  and 
no  subsequent  sale  of  the  land  by  the  sheriff,  upon  that  judgment,  will  vest  a 
title  in  the  purchaser. 

If  a  fieri  facias  be  issued  upon  such  a  judgment,  it  is  not  incumbent  on  the 
terre-tenan*  to  come  into  court  to  have  the  process  set  aside.  After  a  sale  of 
the  land  under  it,  he  may  defend  himself  in  ejectment  against  the  purchaser, 
on  the  ground  that  the  lien  was  extinct. 

In  ejectment,  a  verdict  and  judgment  in  a  former  trial  between  the  same 
parties,  for  the  same  land,  may  be  given  in  evidence.  So  also  of  a  non-suit. 

ERROR  to  the  common  pleas  of  Berks  county. 

Isaac  Koons  against  Michael  Hartman.  Ejectment  for  ninety- 
four  acres  of  land. 

Each  party  claimed  title  under  John  Snell.  The  plaintiff  gave 
in  evidence  a  judgment  entered  15th  April  1816,  Jacob  K.  Boyer 
against  John  Snell,  for  360  dollars;  a  fieri  facias  and  an  alias  fieri 
facias  to  January  term  1821,  which  was  levied  upon  the  land  in 
dispute;  and  upon  a  venditioni  exponas  to  April  term  1823,  the 
property  was  sold  to  Isaac  Koons,  who  at  that  time  was  one  of  the 
administrators  of  Isaac  Boyer,  who,  it  was  alleged,  was  the  owner 
of  the  judgment  by  assignment,  when  the  sheriff's  sale  was  made. 
The  sheriff's  deed  to  Isaac  Koons  was  dated  7th  April  1823. 

The  defendant  offered  the  following  evidence,  to  show  that  the 
judgment  of  Jacob  K.  Boyer  was  not  a  lien  on  the  land  in  question, 
at  the  time  of  the  sheriff's  sale  to  the  plaintiff,  and  for  other  purposes, 
viz. : 

A  deed  dated  the  5th  of  January  1818,  from  the  said  John  Snell, 
to  Jacob  K.  Boyer,  for  the  said  premises,  for  the  consideration  of 
8000  dollars,  acknowledged  on  the  same  day,  and  recorded  the  21st 
of  April  1830. 

Also,  a  deed  dated  the  23d  of  March  1819,  from  Jacob  K.  Boyer 
and  wife,  to  Frederick  Weitzell,  for  the  same  premises,  for  the  con- 
sideration of  7647  dollars,  acknowledged  same  day,  and  recorded 
the  21st  of  April  1830. 

Also,  a  deed  of  assignment,  dated  30lh  of  May  1820,  from 
Frederick  Weitzell  to  Jacob  Weitzell,  Henry  Reeser  and  Thomas 
O'Brien,  of  all  his  real  estate,  in  trust  for  the  benefit  of  his  creditors, 
acknowledged  same  day,  and  recorded  May  31,  1820. 

Also,  a  deed  dated  15th  of  February  1822,  from  Jacob  Weitzell, 
Henry  Reeser  and  Thomas  O'Brien,  assignees  of  Frederick  Weitzell, 
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to  George  Adam  Wicks,  for  the  said  premises,  for  dollars, 

acknowledged  same  day,  and  recorded  the  21st  of  April  1830: 

Reciting,  "that  the  said  Jacob  Weitzell,  Henry  Reeser  and 
Thomas  O'Brien,  for  and  in  consideration  of  the  relinquishment  of  a 
debt  of  5147  dollars;  besides  interest  thereon  accrued,  due  by  the 
said  Frederick  Weiizell  to  the  said  George  Adam  Wicks,  and 
secured  on  the  aforesaid  premises  by  mortgage,  &c.,  have  granted, 
bargained,  sold,  released,"  &c. 

And  also,  a  lease  from  Matthias  S.  Richards,  administrator  with 
the  will  annexed  of  George  Adam  Wicks  deceased,  to  the  defendant, 
Michael  Hartman,  for  the  premises,  dated  25th  November  1826,  and 
renewed  to  this  day. 

And  also  offered  to  prove  that  notice  was  given  at  the  sheriffs 
sale,  by  George  Adam  Wicks,  of  his  title  to  this  land. 

The  plaintiff's  counsel  objected  to  the  evidence  thus  offered  by  the 
defendant. 

The  court  overruled  the  objection,  and  admitted  the  evidence,  to 
which  decision  of  the  court  the  plaintiff  excepted. 

The  evidence  was  then  given. 

The  defendant  further  offered  in  evidence  the  record  of  an  action 
of  ejectment  for  same  land,  in  the  circuit  court  for  Berks  county,  of 
September  Term  1829,  No.  1,  between  Isaac  Koons,  plaintiff,  and 
Michael  Hartman,  defendant.,  and  a  non  suit  on  the  26th  of  April 
1830. 

To  which  the  plaintiff  objected,  and  the  court  overruled  the 
objection,  and  admitted  the  evidence,  to  which  decision  of  the  court 
the  plaintiff  excepted. 

The  defendant,  by  his  counsel,  further  offered  in  evidence  the 
record  of  an  ejectment  for  same  land,  to  January  term  1834,  No. 
27,  in  the  common  pleas  of  Berks  county,  between  the  same  parties ; 
and  verdict  and  judgment  for  the  defendant,  the  16th  of  January 
1835,  and  writ  of  error  filed. 

To  which  the  plaintiff  objected,  and  the  court  overruled  the 
objection,  and  admitted  the  evidence,  to  which  decision  of  the  court 
the  plaintiff  excepted. 

There  was  no  evidence  in  the  cause  to  show  that  Jacob  K.  Boyer 
was  not  the  owner  of  the  judgment  under  which  the  plaintiff 
claimed  title  at  the  time  he  became  the  owner  of  the  land,  by  deed 
from  John  Snell,  dated  the  5th  January  1818.  There  were  several 
bills  of  exception,  which  involved  matters  of  fact,  rather  than  ques- 
tions of  law.  That  part  of  the  opinion  of  the  court  which  involved 
the  principal  question  in  the  cause,  and  to  which  exception  was 
taken,  was  as  follows: 

Banks,  President. — "Boyer  became  the  owner  of  the  fee,  when 
his  judgment  was  a  lien;  he  sold  the  fee,  unincumbered,  on  the  23d 
of  March  1819.  There  is  no  evidence  that  he  had  assigned  his 
judgment  before  he  bought  the  land,  nor  is  there  any  evidence  that 
he  had  assigned  the  judgment,  until  after  he  had  sold  the  land  to 

VII. — C 
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Weitzell.  The  deed  from  Boyer  to  Weitzell  is  their  written  contract; 
it  is  to  that  we  are  to  look  to  ascertain  what  the  terms  of  the  sale  were. 
In  the  deed  the  price  is  stipulated,  and  appears  to  have  been  fully 
paid.  There  is  no  proof  that  Weitzell  was  to  pay  more  money  than 
that  mentioned  in  the  deed.  Under  this  stale  of  facts,  what  becomes 
of  Boyer's  lien  on  this  land1?  Why  keep  the  lien  up,  when  he 
owned  the  land  and  the  judgment'?  What  legal  purpose  could  it 
answer1?  What  just  interest  could  it  preserve?  Could  he,  or  would 
he,  sell  his  own  land,  to  pay  his  own  debts'?  Why  should  this  lien 
be  kept  up  against  his  vendee  ?  The  vendee  had  received  a  clear 
deed.  This  deed  passed  all  the  right,  title,  interest  or  claim  of 
Boyer,  in  or  to  the  land.  The  vendee  had  paid  all  he  had  agreed  to 
pay.  Boyer  could  not  have  compelled  him  to  pay  this  judgment — 
he  would  have  been  estopped  by  his  deed ;  nor  can  his  assignee,  by 
assignment  after  the  deed,  compel  him  to  pay  it.  The  vendee  did 
not  agree  to  pay  this  judgment  in  addition  to  what  was  mentioned 
in  the  deed,  nor  had  he,  at  that  time,  any  notice  that  the  judgment 
had  been  assigned. 

"Boyer  told  him  that  he  could  not  enter  satisfaction  on  it.  This 
was  all  right,  for  it  had  not  been  paid.  He  still  held  the  judgment 
against  Snell,  and  might  have  collected  the  money  of  him.  Boyer 
sold  the  land,  as  I  suppose,  for  its  full  value,  and  he  could  not  com- 
pel the  vendee  to  pay  more  than  he  had  agreed  to  pay  for  it.  The 
sum  is  contained  in  the  deed,  and  it  is  not  pretended  that  this  amount 
was  not  fully  paid. 

"Boyer  and  his  vendee  might  have  continued  the  lien  of  the  judg- 
ment by  agreement.  I  cannot  see  any  thing  in  the  evidence  which 
manifests  that  intent  on  their  part.  Such  an  intention  should  be 
clearly  demonstrated  by  the  agreement  or  acts  of  the  parties. 
When  Boyer  bought  and  sold  the  land,  the  lien  would  sink,  unless 
something  was  done  to  keep  it  up.  Nothing  was  done  to  keep  it 
alive,  and  I  do  not  know  any  beneficial  or  just  purpose  for  which  it 
should  be  kept  up.  The  conclusion  to  which  my  mind  comes,  is, 
that  Weitzell,  by  the  deed  of  Boyer,  took  the  land  discharged  from 
the  judgment.  This  conclusion  is  inevitable — it  cannot  be  resisted. 
A  proceeding  on  the  part,  of  Boyer  to  keep  the  lien  on  his  land, 
would  have  been  a  novelty.  Jacob  K.  Boyer  would  have  been 
plaintiff,  and  the  same  Jacob  K.  Boyer  defendant,  as  terre-tenant  of 
the  land.  Jacob  K.  Boyer,  plaintiff,  would  have  been  praying  the 
court  to  continue  the  lien  of  his  judgment  on  the  lands  of  himself. 
This  would  tend  to  show  the  absurdity  of  a  man's  judgment  being 
a  lien  on  his  own  land.  There  is  no  evidence  in  the  cause  which 
shows  that  Boyer  had  assigned  the  judgment  before  he  bought  the 
land,  nor  before  he  sold  the  land." 

Hoffman  and  Greenough,  for  plaintiff  in  error.     The  defendant 
could  not  gainsay  the  judgment  against  his  vendor.     2  Watts  143, 
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147.  The  proceeding  upon  a  fieri  facias  is  a  matter  inpais,  of  which 
the  terre-tenant  is  bound  to  take  notice.  It  is  in  effect  like  a  scire 
facias  upon  the  judgment.  2  Binn.  218;  1  Penns.  Rep.  278;  2 
Rawle  37;  5  Binn.  273;  4  Mass.  Rep.  483;  17  Serg.  fy  Rawh  327; 
5  Johns.  Rep.  363;  5  Watts  458;  18  Fes.  394;  1  Watts  424;  3 
Jo/ins.  Rep.  20;  13  £erg.  4-  £au>/e  203;  1  Rawle  226;  2  Serg.  fy 
Rawle  430;  3  Caineis  Rep.  267;  1  .BaW.  271 ;  1  Ves.  Jun.  194;  2 
C'owen  284. 

Strong  and  Mallory,  contra. — That  the  lien  of  the  judgment  was 
merged  in  the  title,  3  Johns.  Chan.  53;  6  Johns.  Chan.  393,  417; 
4  Watts  457;  4  Kent's  Comm.  102;  Doug.  771.  The  plaintiff  is 
estopped  from  claiming  the  judgment  to  be  a  lien,  2  Walts  233,  242. 
The  terre-lenant  may  defend  in  ejectment,  as  he  might  have  done 
upon  a  scire  facias,  if  served  upon  him.  5  Watts  355;  1  Serg.  <$• 
Rawle  548;  I  Watts  491 ;  2  Binn.  231  ;  2  Rawle  268. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Both  parties  derive  their  claim  to  the  land  in  ques 
tion  from  John  Snell,  who  was  the  owner  and  seised  thereof  in  fee. 
The  plaintiff,  who  was  also  the  plaintiff  below,  claims  it  as  a  pur- 
chaser at  sheriff's  sale,  made  under  an  execution,  sued  out  upon  a 
judgment  in  favour  of  Jacob  K.  Boyer,  after  it  had  been  assigned  by 
Jacob  K.  Boyer  to  Isaac  Boyer,  against  Snell.  The  process  under 
which  the  land  was  seized,  was  issued  for  (he  use  of  Isaac  Boyer 
from  the  common  pleas  of  Berks  county,  wherein  the  judgment  had 
been  obtained,  to  August  term  1820:  but  Isaac  Boyer  dying  before 
the  execution  of  the  process  was  completed,  the  plaintiff  in  this 
action,  in  conjunction  with  the  widow  of  the  deceased,  administered 
upon  his  estate,  and  became  the  purchaser  of  the  land,  at  a  sale 
thereof  made  afterwards  by  the  sheriff,  under  a  writ  of  venditioni 
exponas  issued  to  April  term  1823.  At  this  term  the  sale  was 
perfected  by  the  execution  and  acknowledgement  of  the  deed,  by  the 
sheriff  conveying  the  land  to  the  plaintiff.  This  having  been  all 
shown,  by  the  plaintiff's  evidence,  to  the  court  and  jury,  the  defend- 
ant then  offered  evidence  to  prove  that  on  the  5th  of  January  1818, 
upwards  of  two  years  before  Isaac  Boyer  appeared  to  have  any 
interest  in  the  judgment  under  which  the  land  was  sold,  John  Snell, 
the  defendant  in  the  judgment,  and  then  owner  of  the  land,  by  his 
deed,  sold  and  conveyed  it  in  fee  to  Jacob  K.  Boyer,  the  plaintiff  in, 
and  then  owner  of  the  judgment,  for  the  consideration  of  8000  dol- 
lars: and  that  Jacob  K.  Boyer  again,  on  the  23d  day  of  March 
1819  (upwards  of  thirteen  months  before  the  judgment  was  marked 
on  the  docket  for  the  use  of  Isaac  Boyer,  or  the  latter  appeared  to 
have  any  claim  to  it),  by  his  deed,  sold  and  conveyed  the  land  in 
fee,  clear  of  all  incumbrances,  to  Frederick  Weitzell,  in  consideration 
of  7647  dollars;  that  Frederick  Weitzell,  by  his  deed,  dated  the  30th 
of  May  1820,  sold  and  conveyed  the  land  again  in  fee  to  Jacob 
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Weitzell  and  others,  who,  by  their  deed,  sold  and  conveyed  the  same 
to  George  Adam  Wicks;  and  upon  George  A.  Wicks  dying  after- 
wards, the  defendant  here  came  into  the  possession  of  the  land 
under  a  lease  thereof  from  the  representatives  of  George  A.  Wicks. 
And  further,  that  the  plaintiff  purchased  the  land  at  the  sheriffs 
sale,  after  actual  notice  given  to  him  at  the  time  of  the  sale,  by 
George  A.  Wicks,  of  his  right  and  title  to  it.  This  evidence  was 
objected  to  by  the  counsel  for  the  plaintiff,  but  admitted  by  the 
court;  and  the  opinion  of  the  court,  in  this  behalf,  was  excepted  to; 
which  forms  the  ground  of  the  first  error  assigned. 

It  is  contended,  first,  that  the  evidence  ought  not  to  have  been 
received,  because  if  Snell,  the  defendant  in  the  judgment  and  execu- 
tion, had  continued  to  have  been  the  owner  of  the  land  at  the  time 
of  the  sheriff's  sale,  he  could  not  have  gainsaid  the  validity  of  it; 
and  inasmuch  as  the  defendant  derives  his  claim  to  the  possession  of 
the  land  from  Snell,  he  cannot  be  considered  as  standing  on  any 
better  footing  than  Snell  himself  would,  had  he  not  parted  with  the 
land,  and  therefore  he  is  concluded  by  the  sale.  Then  again,  in  the 
second  place,  it  is  objected  that,  even  if  the  defendant  or  Wicks, 
under  whose  representatives  he  holds  the  possession,  could  have 
been  relieved  at  any  time  against  the  judgment,  or  the  sale  of  the 
land  made  by  the  sheriff  under  it,  he  is  now  too  late:  that  he  ought 
to  have  made  his  application  to  the  court  when  the  process,  under 
which  the  sale  was  made,  was  sued  out,  before  the  sale  was  approved 
and  confirmed  by  the*  court.  We,  however,  think  that  neither  of 
these  propositions  is  tenable. 

In  regard  to  the  first,  it  must  be  observed,  that  although  it  may 
be  said  that  the  defendant  claims  possession  of  the  land,  ultimately, 
from  Snell,  yet  he  claims  it,  intermediately,  through  Jacob  K.  Boyer 
himself,  the  plaintiff  in  the  judgment,  who  had  a  right  to  sell  the 
land  discharged  from  it  and  its  lien,  even  had  there  been  any  at.  the 
time;  and  having  done  so  in  effect  by  the  very  terms  of  his  deed,  it 
must  be  so  considered.  Then,  after  having  thus  sold  the  land,  he 
could  not  claim  to  levy  the  judgment  out  of  it;  and  if  he  could  not, 
it  is  equally  clear  that  his  assignee  of  the  judgment  could  have  no 
other  rights  than  he  had,  in  this  respect,  himself.  Besides,  he  must 
be  viewed  as  having  held  the  land,  from  the  moment  he  became  the 
owner  of  it,  entirely  free  from  all  lien  on  account  of  the  judgment; 
because,  being  the  owner  (as  it  most  clearly  appears  from  the  evi- 
dence) of  the  judgment,  when  he  bought  the  land  from  Snell,  the 
defendant  in  the  judgment,  the  lien  of  the  judgment  thereby  became 
extinct  through  operation  of  law;  there  being  no  agreement  made, 
or  intention  manifested  at  the  time,  to  continue  it  for  any  purpose 
whatever.  And,  indeed,  having  become  the  absolute  owner  of  the 
land,  and  being  so  also  of  the  judgment,  at  the  same  time,  it  is  not 
very  easy  to  conceive  why  the  lien  should  have  continued  to  exist 
longer:  because  it  would  be  idle,  if  not  perfectly  absurd  and  ridicu- 
lous, for  a  creditor  to  wish  that  his  own  property  should  be  bound 
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for  the  payment  of  a  debt  owing  to  himself;  it  is  even  difficult,  if 
not  impossible,  to  conceive  how  this  could  be.  The  lien  of  the 
judgment,  then,  having  thus  become  extinct,  it  cannot  be  imagined 
that  the  subsequent  transfer  of  either  the  judgment  or  the  land 
should  revive  it  again,  so  as  to  affect  the  purchaser  of  the  latter. 

Next,  as  to  the  second  ground  of  objection  to  the  admission  of  the 
evidence,  it  is  argued  that  the  suing  out  of  the  fieri  facias,  and  the 
seisure  of  the  land  under  it,  were  equivalent  to  the  suing  of  a  scire 
facias  quart  executio  non,  fyc.,  and  a  service  thereof  on  George  A. 
Wicks,  who  was,  as  it  appears  at  the  time,  terre-tenant  of  the  land: 
and  because  he  did  not  come  into  the  court  from  which  the  fieri 
facias  issued,  either  upon  the  return  of  the  seizure  of  the  land,  or,  at 
furthest,  before  the  confirmation  of  the  sheriff's  sale,  he  is  now  con- 
cluded. But  this  is  all  fanciful;  there  is  no  analogy,  in  this  respect, 
between  a  scire  facias  quare  executio  non,  which  is  served  upon  the 
terre-tenant,  and  a.  fieri  facias  and  a  seizure,  in  virtue  thereof,  of  the 
land.  The  latter  is  purely  a  judicial  writ,  and  an  authority  to  carry 
into  effect  the  judgment  of  the  court,  that  is,'  to  levy  and  make  the 
amount  of  the  money  mentioned  in  the  judgment,  which  is  recited 
in  the  writ,  without  requiring  any  notice  thereof,  in  any  event,  to  be 
given  to  the  terre-tenant.  The  defendant  mentioned  in  the  fieri 
facias  is  the  only  person  the  sheriff  has  to  deal  with,  in  executing  the 
writ;  and  if  the  defendant  does  not  show,  or  the  sheriff  cannot  find, 
personal  property  sufficient  to  levy  on,  then  he  is  required  to  levy  the 
money  out  of  the  real  estate  of 'the  defendant,  if  to  be  found  within 
his  bailiwick.  But  a  scire  facias,  though  a  judicial  writ,  also  partakes, 
in  some  degree,  of  mesne  process ;  at  least,  so  far  as  to  allow  the 
party  a  clay  in  court,  and  to  plead  to  it.  On  a  fieri  facias,  however, 
neither  the  defendant  nor  the  terre-tenant  has  any  day  in  court. 
But  even  in  the  case  of  a  scire  facias,  the  terre-tenant  is  not  con- 
cluded by  a  judgment  awarding  execution  therein,  unless  it  appear 
that  he  had  notice  of  the  writ,  or  it  was  served  upon  him  in  due 
time,  so  as  to  have  afforded  him  the  opportunity  of  making  a  defence. 
And,  to  prevent  injustice  being  done  to  him,  for  want  of  such  oppor- 
tunity, he  will  be  permitted  to  make  the  same  defence  on  the  trial 
of  the  ejectment  brought  against  him  by  the  purchaser  of  the  land 
at  sheriff's  sale,  that  he  might  have  set  up  in  the  scire  facias.  Nace 
v.  Hollenback,  1  Serg.  fy  Rawle  548;  Young  v.  Taylor,  2  Binn.  231 ; 
Mather  v.  Clark,  1  Watts  491;  Walters  v.  Pratt,  2  Rawle  268; 
Cowen  v.  Getty,  5  Watts  535.  We  therefore  think  the  court  were 
right  in  admitting  the  evidence. 

The  second  error  include?,  first,  an  exception  to  the  opinion  of  the 
court,  in  admitting  the  record  of  a  former  ejectment,  brought  by  the 
plaintiff,  for  the  same  land,  against  the  defendant,  wherein,  upon 
trial,  a  verdict  and  judgment  were  rendered  for  the  defendant.  The 
admission  of  this  evidence  is  sanctioned  by  every  day's  practice;  and 
though  not  conclusive,  it  is  only  because  it  has  been  made  an  excep- 
tion to  the  general  rule  in  this  respect,  that  it  is  not  so.  But  it  is 
vii. — c  2 
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clearly  persuasive  evidence,  and  in  a  case  of  doubtful  cast,  from  all 
the  other  evidence,  it  ought  to  be  considered  sufficient  by  the  jury  to 
turn  the  scale  in  its  favour. 

The  second  exception  in  this  error  is  to  the  opinion  of  the  court 
in  admitting1  the  record  of  a  former  ejectment,  brought  by  the  same 
plaintiff,  for  the  same  land,  against  the  defendant,  wherein,  after  the 
jury  had  been  called  and  sworn,  the  evidence  all  given  to  them,  on 
both  sides,  and  the  charge  of  the  court  delivered  thereon  to  them, 
the  plaintiff  took  a  non  suit.  Now  although  a  non  suit  has  not  that 
conclusive  effect,  generally,  in  any  case,  that  is  given  to  a  verdict 
and  judgment  rendered  upon  it,  yet  upon  principle  it  may  be  fairly 
regarded  as  some  evidence  against  the  party  suffering  it :  and  though, 
in  most  cases  the  effect  of  it,  as  evidence  against  the  party,  may 
possibly  be  repelled  by  the  attending  circumstances,  yet  it  may  very 
properly,  in  some  cases,  be  entitled  to  some  weight.  It  carries  with  it 
an  implied  admission  on  the  part  of  the  plaintiff  at  the  time,  that  he  did 
not  think  he  had  made  out  such  a  case  as  would  insure  him  a 
verdict  in  his  favour.  '  We  therefore  think  it  was  admissible. 

The  third  error  has  been  given  up  by  the  counsel  for  the  plaintiff 
in  error,  and  not  insisted  on,  as  to  H.  W.  Smith's  evidence;  but  was 
insisted  on  as  to  Henry  Betz's  evidence.  We,  however,  are  unable  to 
perceive  any  good  reason  why  the  evidence  of  Henry  Betz  ought  to 
have  been  rejected.  It  is  not  denied  that  he  was  competent  as  a 
witness;  and  the  subject  matter  of  his  evidence  appears  to  have 
been  relevant.  Among  other  things,  it  rather  tended  to  prove  that 
Jacob  K.  Boyer  had,  from  the  part  he  acted  in  regard  to  the  sheriff's 
sale,  an  interest  in  the  purchase,  and  if  so,  no  credit  ought  to  be 
given  by  the  jury  to  his  testimony  which  he  had  given  for  the 
plaintiff. 

The  fifth  bill  of  exception,  which  is  included  in  the  fourth  error, 
is  insisted  on,  but  the  sixth,  which  is  also  included,  is  abandoned. 
The  mortgage  mentioned  in  the  fifth  bill  of  exception  was  offered 
in  evidence,  as  appears  by  the  bill,  for  the  purpose  of  proving  that 
the  deed  of  conveyance  from  Jacob  K.  Boyer  and  wife  to  Frederick 
Weitzell,  though  dated  on  the  10th  of  April  1819,  was  not  delivered 
until  the  15th  of  that  month;  and  likewise  to  show,  that  according 
to  the  understanding  between  Jacob  K.  Boyer,  Weitzell,  and  G.  A. 
Wicks,  the  judgment  against  Snell  in  favour  of  J.  K.  Boyer,  upon 
which  the  land  was  sold  by  the  sheriff,  was  to  continue.  No  doubt 
his  judgment,  as  well  as  the  other  small  one,  was  to  continue  and 
be  in  force  until  paid  or  satisfied  in  some  way.  This  the  defendant 
does  not  pretend  to  deny;  in  fact,  he  admitted  it  distinctly  on  the 
trial.  But  if  this  evidence  were  offered  to  prove  that  the  lien  of 
either  one  or  both  of  these  judgments  continued  upon  the  land, 
notwithstanding-  the  purchase  of  it  by  J.  K.  Boyer,  of  Snell,  it  is 
clear  that  neither  it  nor  any  other  evidence  given,  tended  in  the 
slightest  degree  to  prove  such  fact.  It  is  also  perfectly  clear,  as  has 
been  shown  already,  that  after  Boyer  bought  the  land  of  Snell,  the 


May  1838.]  OF  PENNSYLVANIA.  27 

[Koons  v.  Hartman.] 

lien  of  these  judgments  became  extinct,  and  therefore  they  could  be 
considered  no  longer  binding  upon  it :  and  as  to  the  deed  being 
actually  delivered  on  the  15th  of  April  1819,  and  not  upon  the  10th 
of  that  month,  it  was  totally  immaterial  to  the  issue  tried  in  this 
cause,  which  of  these  days  it  was  delivered  on  ;  so  that  we  think  the 
evidence  was  properly  rejected. 

The  fifth  error  has  been  argued  and  insisted  on  with  a  good  deal 
of  earnestness;  but  it  is  difficult  to  discover  any  plausible,  much  less 
good  ground  for  its  support.  That  part  of  the  charge  complained  of 
in  this  error  is  in  these  words :  "  there  is  no  evidence  in  the  cause 
which  shows  that  Boyer  had  assigned  the  judgment  before  he  bought 
the  land,  nor  before  he  sold  the  land."  The  evidence  particularly, 
and  indeed,  I  believe,  wholly,  relied  on,  to  show  that  the  president 
judge  of  the  court  erred  in  giving  this  direction  to  the  jury,  is  that 
of  Jacob  K.  Boyer,  the  assignor  of  the  judgment,  as  taken  down  in 
writing  on  a  former  trial,  and  testified  to  by  Mr  Hoffman,  one  of  the 
counsel  for  the  plaintiff.  It  is  somewhat  different,  though  perhaps 
only  verbally  so,  from  the  notes  thereof,  as  taken  at  the  same  time, 
by  Judge  Mallory,  who  presided  in  the  court  on  that  trial,  and  testi- 
fied also  to  the  correctness  of  his  notes.  According  to  Mr  Hoffman's 
notes,  Jacob  K.  Boyer  testified  as  follows : 

"At  the  time  I  entered  satisfaction  on  the  large  judgment  against 
John  Snell,  Weitzell  and  Wicks  were  present  at  the  prothonotary's 
office  with  me.  The  two  judgments  which  I  had  previously  held 
against  Snell,  one  for  330  dollars,  and  the  other  for  360  dollars,  and 
transferred  to  Isaac  Boyer,  in  satisfaction  of  a  debt  I  owed  him, 
amounting  to  2000  dollars.  They  were  shown  to  Weitzeli  and 
Wicks.  Weitzell  asked  me  for  what  they  were  given ;  I  told  them 
they  were  for  other  transactions.  They  observed  they  were  small, 
and  supposed  that  Snell's  other  property  would  pay  them :  I  told 
them  I  could  not  enter  satisfaction  on  them.  They  we.re  transferred 
after  18116,  but  cannot  tell  how  long  after."  According  to  Judge 
Mallory's  notes,  Boyer  testified  thus:  "At  the  time  I  entered  satisfac- 
tion in  the  large  judgment  against  John  Snell,  Frederick  Weitzell, 
and  George  Adam  Wicks  were  in  the  prothonotary's  office.  The 
two  judgments  which  I  held  previous  to  that,  against  John  Snell, 
one  for  330  dollars,  the  other  for  360  dollars,  they  were  showed  to 
Weitzell  and  Wicks  at  the  time.  Weitzell  asked  me  if  they  were 
for  the  same  transactions:  I  told  him  no,  they  were  for  a  different 
transaction.  They  said  they  were  small  sums,  and  they  supposed 
Snell's  other  property  would  pay  them.  I  told  them  I  could  not 
enter  satisfaction  on  them.  Snell  at  that  time  owned  two  houses  in 
this  town  [meaning  Reading].  I  owed  Isaac  Boyer  a  debt,  after 
1816,  of  upwards  of  3000  dollars:  I  gave  him  a  bond,  with  my  father 
as  security,  for  2000  dollars.  They  were  transferred  to  Isaac  Boyer 
for  the  debt  after  1816;  can't  tell  the  time."  The  time  of  entering 
satisfaction  on  the  large  judgment,  to  which  Boyer  refers,  appears 
from  the  record  to  have  been  the  15th  of  April  1819;  and  it  is  said, 
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and  insisted  on  too,  that  Boyer  here  testified  to  the  fact  of  his  having 
assigned  the  judgments  to  Isaac  Boyer  before  the  time  of  his  enter- 
ing satisfaction  on  the  large  judgment.  But  the  15th  of  April  1819 
was  more  than  fifteen  months  after  Jacob  K.  Boyer  had  bought  and 
obtained  a  deed  of  conveyance  for  the  land  from  John  Snell,  which 
extinguished  the  liens  of  Boyer's  judgments  on  it  at  that  time  against 
Snell.  And  even  supposing  that  this  evidence  might  have  been 
fairly  understood  by  the  jury  as  going  lo  prove  that  the  assignment 
of  the  judgments  to  Isaac  Boyer  was  made  before  the  15th  of  April 

1819,  yet  it  is  clear  that  they  could  not  have  extended  it  beyond  the 
5th  of  January  1818,  the  time  at  which  J.  K.  Boyer  received  his 
deed  of  conveyance  from  Snell,  and  the  liens  of  the  judgments 
became  thereby  extinguished :  nor  could  they,  for  the  purpose  of 
divesting  an  innocent  purchaser  for  valuable  consideration,  of  his 
rights  to  the  land,  have  considered  it  as  extending  to  any  other 
than  the  shortest  possible  time ;  for  instance,  at  most,  the  day  before 
the  15th  of  April   1819,  so  as  barely  to  satisfy  the  words  of  the 
witness.     That  Weitzell   and  Wicks  were    innocent    purchasers, 
as  regards  the  pretended  assignment  of  the  judgments,  cannot  be 
questioned  from  the  evidence ;  for  J.  K.   Boyer,  although  he  says 
they  were  shown  to  Weitzell  and  Wicks,  does  not  even  insinuate 
that  they  were  spoken  of  as  being  liens  on  the  land  sold  by  him;  nor 
that  he  had  assigned  them  to  Isaac  Boyer  or  any  other  person.     But 
upon  a  fair  construction  of  the  testimony  of  J.  K.  Boyer,  it  could  not, 
with  any  propriety,  have  been  understood  by  the  jury  as  tending  to 
prove  that  Jacob  K.  Boyer  had  assigned  the  judgments,  either  before 
he  bought   the  land  of  Snell,  or  sold   it  again  to  Weitzell ;   for 
according  to  his  testimony,  as  taken  by  both  Mr  Hoffman  and  Judge 
Mallory,  he  could  not  tell  when  he  transferred  them.     It  was  after 
1816,  but.  when,  or  how  long,  he  could  not  tell.     Then  seeing  the 
record  of  these  two  judgments  shows  that  as  late  as  the  2d  of  May 

1820,  more  than  thirteen  months  after  J.  K.  Boyer  had  parted  with 
the  land  to  Weitzell,  he  was  still  the  owner  of  the  judgments,  and 
as  such  got  Snell  on  that  day  to  agree  that  a  fieri  facias  might  be  issued 
on  them  for  his  own  use;  I  say,  for  his  own  use,  because  no  mention 
is  made  therein  of  Isaac  Boyer,  nor  did  his  name  appear  then  in  any 
way  upon  the  record  of  these  judgments.     This  seems  to  have  been 
done  with  a  view,  as  expressed  in  this  agreement  of  Snell,  to  levy 
on  certain  houses  and  lots  of  land  therein  mentioned  as  being  the 
property  of  Snell.     This  was  done  by  agreement,  probably  in  order 
to  avoid  the  delay  and  expense  of  suing  out,  previously,  writs  of 
scire  facias  quart  executio  non,  fyc.;  but  the  houses  and  lots  being 
designated  as  the  property  on  which  the  executions  should  be  levied, 
rather  goes  to  show  that  they  should  not  be  levied  on  the  land  in 
question.     But  not  until  after  this,  when  a  prcsdpe  was  given  for 
issuing  a.  fieri  facias  upon  one  of  these  judgments  to  the  August  term 
of  the  court  following,  does  it  appear  that  any  assignment  was  made 
to  Isaac  Boyer  of  these  judgments,  or  that  he  had  any  interest  in 
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them  whatever.  Down,  then,  to  the  2d  of  May  1820,  J.  K.  Boyer, 
by  the  record  of  the  judgments  and  all  proceedings  had  upon  them, 
appears  to  be  the  owner  thereof,  and  in  the  absence  of  evidence  show- 
ing the  contrary  clearly  and  distinctly,  must  therefore  still  be  regard- 
ed as  the  owner  and  not  as  having  parted  with  his  interest  in  them.  If, 
in  fact,  he  did  do  so,  before  that  time,,  it  was  doubtless  in  the  power  of 
the  plaintiff  to  have  shown  it,  by  producing  the  writing  of  J.  K.  Boyer, 
containing  the  assignment,  for  it  is  not  likely  it  was  done  without 
writing;  the  plaintiff,  being  the  administrator  of  Isaac  Boyer,  may 
fairly  be  presumed,  as  such,  to  be  in  the  possession  of  this  paper : 
and  if  it  be  that  it  would  have  shown  any  thing  in  his  favour,  it 
may  also  be  presumed  that  he  would  have  produced  it.  In  short,  if 
the  jury,  upon  the  whole  of  the  evidence  given,  had  found  the  fact 
otherwise,  it  would  have  been  the  duty  of  the  court  to  have  set  their 
verdict  aside.  We,  therefore,  are  of  opinion  that  the  court  were 
right  in  instructing  the  jury  on  this  point  as  they  did. 

As  to  the  other  matters  assigned  for  error,  we  think  there  is  nothing 
in  them  that  seems  to  require  particular  notice ;  and  it  is  sufficient 
to  say  that  the  court  below  were  clearly  right  in  instructing  the 
jury  as  they  did  in  regard  to  each  of  them. 

Judgment  affirmed. 


Boyd  against  Stubbs. 

No  appeal  lies'  from  an  award  of  referees  appointed  according  to  the  pro- 
visions of  the  acts  of  1705  or  1806.  And  if  an  appeal  be  entered,  it  is  void; 
and  no  lapse  of  time  or  acquiescence  of  the  parties  will  give  it  validity,  so  as 
to  enable  the  court  of  common  pleas  to  entertain  jurisdiction  of  it. 

ERROR  to  the  district  court  of  Lancaster  county. 

John  Stubbs  and  Daniel  Stubbs,  administrators  of  Vincent  Stubbs 
deceased,  against  Nicholas  Boyd,  surviving  partner  of  Stephen  and 
Nicholas  Boyd.  Amicable  action  to  November  term  1823.  On  the 
15th  September  1823,  the  parties  entered  into  and  filed  this  agree- 
ment: 

"We  mutually  agree  that  all  matters  in  variance  between  the 
parties  be  referred,  by  rule  of  court,  to  Jeremiah  Brown,  John  Kirk, 
and  Joshua  Webster,  or  any  two  of  them,  who  are  to  meet  on  the 
26th  instant,  at  the  house  of  John  Ballance,  innkeeper,  and  make 
report  of  their  proceedings  into  the  prothonotary's  office." 

On  the  2d  October  1823,  the  referees  made  the  following  award  : 

"  In  pursuance  of  the  annexed  order,  we,  the  arbitrators  therein 
named,  all  met  several  times,  and  being  qualified  according  to  law, 
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we  proceeded  to  examine  the  accounts  of  John  Stubbs,  one  of  the 
administrators  of  Vincent  Stubbs  deceased,  and  Nicholas  Boyd, 
surviving  partner  of  Stephen  Boyd  and  Nicholas  Boyd,  and  after 
adjusting  the  books  and  accounts  produced  to  us, 

"The  whole  amount  of  the  plaintiff's  charge  ig       £423     5     7k 
"And  the  defendant's  credit  is 306     2  1H 


"Due  from  the  firm  to  the  plaintiff  .     .  117     2  8 
"We  also  find  in  the  same  books,  that  Stephen 
Boyd,  one  of  the  above  firm,  has  received  of 

Vincent  Stubbs's  estate 240  19  9 

"And  Nicholas  Boyd  only 22     0  1 

"And  that  they  both  stand  charged  with      .     .     .  160     5  9 


"We  therefore  find  for  the  plaintiff     .....     117     2     8 
"With  18  years  interest,  up  to  this  date,  is   .     .     .     128     5     0 


£245     7     8 

"And  further,  we  have  been  informed  that  Samuel  Boyd,  one  of 
the  administrators  of  Stephen  Boyd  deceased,  has  an  account  of 
Stephen's  that  we  expect  would  have  shown  some  light  on  the 
business;  but  it  was  not  produced,  nor  would  he  appear  before  us, 
although  he  was  summoned. 

"Witness  our  hands,  this  2d  of  the  10th  month  1823. 

"JEREMIAH  BROWN, 
"JOHN  KIRK, 
"  JOSHUA  WEBSTER. 

"P.  S.  We  agree  that  either  party  may  appeal  if  they  think 
proper." 

The  defendant  paid  the  costs  and  did  appeal ;  and  the  plaintiff's 
attorney  received  his  costs  from  the  prothonotary. 

On  the  14th  June  1833,  the  plaintiff's  attorney  obtained  a  rule  to 
show  cause  why  the  appeal  should  not  be  set  aside,  and  why  judg- 
ment should  not  be  rendered  on  the  award. 

Upon  argument,  the  court  below  (Hays,  President)  set  aside  the 
appeal,  and  permitted  exceptions  to  be  filed  to  the  award,  nunc  pro 
tune.  When  the  following  exceptions  were  filed  : 

1.  The  court  having  decided  that  the  agreement  in  the  above 
case  was  under  the  act  of  21st  March  1806;  the  same  ought  to  have 
been  attested  and  proved,  as  required  by  the  provisions  of  that  act, 
before  it  was  filed. 

2.  The  referees  were  to  meet  by  the  agreement  on  the  26th  Sep- 
tember, A.  D.  1823,  and  it  does  not  appear  from  the  report  that  they 
met  on  that,  day,  or  on  any  other  day  than  the  2d  of  the  10th  month 
1823;  nor  had  they  power  to  adjourn  from  day  to  day. 

3.  It  does  not  appear  that  the  referees  were  sworn  or  affirmed 
according  to  law. 
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4.  All  the  claims  of  plaintiffs  were  of  eighteen  years'  standing, 
unfounded  in  justice,  and  barred  by  the  statute  of  limitations. 

5.  The  referees  certify  that  they  examined  the  accounts  of  John 
Stubbs,  one  of  the  administrators  of  Vincent  Stubbs,  deceased,  but 
do  not  state  the  amount  of  the  accounts  of  the  deceased,  nor  that 
the  same  were  produced.     They  therefore  decided  upon  matters  not 
submitted,  and  without  the  requisite  proof. 

6.  They  state  that  they  find  in  the  same  book  (that  is,  John 
Stubbs,  as  before  mentioned),  that  Stephen  Boyd  received  of  Vincent 
Stubbs's  estate,  240  pounds  19  shillings  and  9  pence;  and  Nicholas 
Boyd  only  22  pounds  1  penny;  and  that  both  stand  charged  with 
160  pounds  5  shillings  and  9  pence.     They  then  charge  defendant 
with  the  whole  amount  of  these  items;  although  it  does  not  appear 
at  what  time  the  said  sums  were  received,  nor  that  they  were 
received  by  the  firm ;   but  it  appears  that  two  of  the  items  were 
received  by  the  said  Stephen  and  Nicholas  individually,  and  not  as 
partners;  nor  is  it  alleged  that  the  books  or  accounts  were  proved  at 
the  time  of  their  production. 

7.  The  arbitrators  admit  that  they  wanted  light,  and  that  there 
was  evidence  withheld  which  ought  to  have  been  produced. 

8  The  award  is  uncertain  and  illegal;  is  not  mutual,  and  is  sub- 
versive of  the  rights  of  defendant;  a  large  balance  being  due  to  him 
from  the  plaintiffs. 

9.  The  partnership  between  Nicholas  and  Stephen  Boyd  existed 
for  the  special  purpose  of  raising  and  selling  wheat,  and  was  dis- 
solved in  1802;  and  at  the  time  of  dissolution  defendant  believes 
there  was  a  large  balance  in  his  favour. 

These  exceptions  were  also  overruled  by  the  court,  and  judgment 
rendered  upon  the  award. 

Errors  assigned. 

1.  The  court  erred  in  the  opinion  delivered,  setting  aside  the 
appeal  made  by  defendants,  and  acquiesced  in  by  plaintiffs;  and  in 
the  reasons  for  such  opinion,  and  in  the  determination  that  the 
agreement  and  proceedings  were  under  the  act  of  21st  March  1806. 

2.  The  counsel  for  the  defendant  below  having  protested  (after 
the  decision  of  the  court,  which  is  made  the  subject  of  the  first 
error  assigned),  that  they  believed  the  appeal  in  the  cause  to  be  a 
valid  and  subsisting  appeal;  and  reserving  their  right  to  a  writ  of 
error  to  the  opinion  and  judgment  of  the  court,  setting  aside  said 
appeal;  filed  the  exceptions  to  the  award,  which  are  upon  the  record. 
The  court  erred  in  dismissing  the  exceptions  and  rendering  judgment 
upon  the  award :  the  several  exceptions  there  taken  being  reassigned 
and  incorporated  in  this,  the  second  error  assigned,  in  the  same 
manner  as  if  particularly  set  forth. 

Montgomery  and  Champneys,  for  plaintiff  in  error,  contended,  that 
the  acquiescence  by  the  plaintiff  in  the  appeal,  and  taking  the  costs 
out  of  court,  made  it  valid.  5  Binn.  387;  3  Serg.  fy  Rawle  238; 
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8  Serg.  4»  Rawle  526.  The  award  was  not  made  under  the  act  of 
1806,  because  not  sealed  up  and  directed  to  the  prothonotary. 
3  Serg.  fy  Rawle  364;  13  Serg.  fy  Rawle  128;  1  Rawle  317. 

The  court  declined  to  hear  the  counsel  on  the  other  side. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  submission  was  an  amicable  one,  created  by 
the  mutual  consent  of  the  parties  to  leave  the  decision  of  the  mat- 
ters in  dispute  between  them  to  judges  of  their  own  choosing.  It 
has  none  of  the  features  of  a  compulsory  arbitration  under  the  act  of 
20lh  March  1810,  by  which,  as  either  party  might  compel  a  refe- 
rence against  the  will  of  the  other,  an  appeal  is  allowed.  Before 
the  act  of  1810,  an  appeal  from  an  award  of  arbitrators  was  never 
heard  of,  and  since  that  act  it  has  taken  place  only  under  its  pro- 
visions. Being  thus  an  amicable  reference,  in  a  suit  pending,  of  all 
matters  in  variance  between  the  parties,  it  falls  within  either  the  act 
of  1705,  or  the  act  of  1806,  and  its  supplement;  and  it  can  make  no 
difference  as  to  the  right  of  appeal  claimed,  which  of  these  acts 
embraces  the  present  case,  because  neither  of  them  authorises  an 
appeal.  It  has  not  been  pretended  that  the  arbitrators  could  autho- 
rise an  appeal  by  any  direction  of  theirs  annexed  to  their  award. 

The  main  ground  on  which  the  defendant  insists  on  the  validity 
of  his  appeal  is,  that  the  plaintiffs  attorney  acquiesced  in  it,  by 
taking  out  of  the  prothonotary's  office  the  cos  is  which  the  defendant 
had  paid  in  on  his  appeal;  by  suffering  the  cause  to  be  transferred 
to  the  district  court,  and  by  permitting  ten  years  to  elapse  without 
objection.  Had  the  reference  been  under  the  act  of  1810,  these 
circumstances  might  have  amounted  to  a  waiver  of  an  irregularity 
in  the  manner  of  entering  the  appeal,  according  to  the  decisions  of 
this  court  in  the  cases  cited.  But  the  difficulty  is  that  the  submis- 
sion and  award  not  being  under  the  act  of  1810,  the  appeal  was 
void  ab  inilio,  and  could  not  be  rendered  good  by  lapse  of  time  or 
acquiescence.  A  party  may,  by  his  acls  or  omissions,  waive  an 
objection  to  irregularity  in  the  time  or  mode  of  appealing,  where  the 
court  has  jurisdiction  :  a  voidable  act  may  be  ratified.  But  such 
acts  cannot  confer  a  jurisdiction  not  given  by  law,  nor  make  a  void 
act  valid.  Quod  ab  inilio  non  valet,  in  tractu  temporis  non  convalescit. 

Then  as  to  the  objections  arising  on  the  face  of  the  award,  which 
is  all  this  court  can  look  to,  when  brought  up  by  writ  of  error.  The 
allegation  of  the  defendant  is  that  the  arbitrators  have  charged  the 
defendant  with  the  individual  debts  of  the  two  Boyds.  I  do  not, 
however,  so  understand  the  award.  It  states  a  balance  of  117 
pounds  2  shillings  and  8  pence  due  from  the  firm  to  the  plaintiff,  and 
then  adds  that  of  the  whole  sum  of  423  pounds  5  shillings  7  and  a 
half  pence  charged,  Stephen  Boyd,  one  of  the  firm,  had  received 
240  pounds  19  shillings  and  9  pence,  and  Nicholas  only  22  pounds 
and  1  penny.  This  is  intended,  it  seems  to  me,  merely  to  explain 
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how  much  of  the  debt  due  by  the  firm  had  passed  into  the  hands  of 
the  respective  partners.     But  if  they  received  it  as  partners,  the  firm 
is,  nowithstanding,  debtor  to  the  plaintiff  for  the  whole,  and  not  the 
members  of  the  firm  as  individuals. 
Judgment  affirmed. 


Rail  Road  Company  against  Bucher. 

An  authority  by  one  to  another  tenant  in  common  to  proceed  to  an  assessment 
of  the  damages  which  had  been  suffered  by  the  location  and  construction  of  a 
railroad  through  their  farm,  will  not  authorise  the  latter  to  proceed  in  his  own 
name,  treating  the  farm  as  his  own.  The  title  of  the  petitioners  ought  to  be 
rightly  set  forth  in  the  petition.  Nor  will  such  irregularity  be  cured  by  the 
subsequent  formal  release  of  the  tenant  in  common  not  joined  in  the  proceeding. 

CERTIORJ1RI  to  the  common  pleas  of  Dauphin  county. 

Samuel  S.  Haldeman  and  George  H.  Bucher  were  the  owners  of 
ft  tract  of  land  in  right  of  their  respective  wives,  in  Dauphin  county, 
through  which  the  Harrisburg,  Portsmouth,  Mountjoy  and  Lancas- 
ter railroad  was  located.  Samuel  S.  Haldeman  being  absent,  ad- 
dressed (he  following  letter  to  William  Ay  res,  Esq.,  the  attorney  of 
the  petitioners: 

"Dear  Sir, — Being  absent  and  not  expecting  to  return  home  to 
attend  to  any  private  business  for  some  time,  I  wish  Mr.  George  H. 
Bucher  to  proceed  in  his  own  name  to  have  the  damages  assessed 
which  have  been  created  by  the  construction  of  the  Harrisburg  and 
Lancaster  railroad  through  our  farm. 

"  I  shall  agree  and  consent  to  what  is  done,  and  in  case  the  com- 
pany desire  any  release  from  me,  I  will  give  it  them  at  any  time  after 
the  payment  of  the  damages. 

"Yours,  respectfully, 

"SAMUEL  S.  HALDEMAN. 

"W.  AYRES,  ESQ." 

A  petition  was  then  presented,  signed  by  George  H.  Bucher,  for 
the  appointment  of  viewers  to  assess  the  damage,  in  which  he 
describes  the  land  as  his  own,  without  any  reference  to  the  title  of 
his  coparcener.  The  jury  assessed  the  damage  at  550  dollars.  To 
which  the  company  filed  the  following  exceptions: 

1.  That  the  plantation  or  tract  of  land  in  said  proceedings  men- 
tioned does  not  belong  to  the  said  George  H.  Bucher,  but  the  same 
is  the  property  of  said  George  H.  Bucher  and  Samuel  S.  Haldeman, 
who  respectively  hold  the  same  in  right  of  their  wives,  as  tenants  in 
common. 

VII. D 
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2.  That  said  Samuel  S.  Hatdeman  and  wife  being  the  owners  of 
the  undivided  half  part  of  said  plantation,  did  not  join  in  the  appli- 
cation. 

3.  That  the  wife  of  said  George  H.  Bucher  did  not  join  in  said 
application. 

4.  That  the  jury  assessed  entire  damages  for  the  whole  tract, 
when  but  the  one  undivided  half  part  thereof  belonged  to  said 
George  H.  Bucher. 

Afler  these  exceptions  were  filed,  and  before  the  argument,  Snrnuel 
S.  Haldeman  and  wife  executed  and  filed  a  formal  release  to  the 
company,  confirmatory  of  the  proceedings  of  the  viewers. 

The  court  below  (Blythe,  President)  were  of  opinion  that  the 
proceedings  were  irregular,  and  not  cured  by  the  subsequent  release: 
and  they  were  quashed. 

In  this  court  the  following  reasons  for  reversing  the  judgment  of 
the  court  below  were  assigned  : 

1.  The  first  reason  assigned  by  the  counsel  for  the  company  was 
not  sufficient  to  set  aside  the  proceedings  of  the  viewers,  inasmuch 
as  the  said  Samuel  S.   Haldeman,  by  his  written  authority,  dated 
August    15ih,    1837,    before    the    proceedings    had    commenced, 
directed  the  said  George  H.  Bucher  to  proceed  in  his  own  name  to 
have  the  damages  assessed,  and  the  said  Samuel  S.  Haldeman,  by 
his  release  dated  the  17th  November  1837,  together  with  his  wife 
Mary  joining  in  the  same,  previous  to  the  court  selling  the  same 
aside,  had  ratified  all  and  every  thing  the  said  George  H.  Bucher 
had  done  in  pursuance  of  said  authoriiy. 

2.  That  the  second  reason  assigned  is  not  sufficient,  inasmuch  as 
one  coparcener  may  proceed  alone  and    have  his   own  damages 
assessed,  if  the  others  do  not  choose  to  join  in  the  application. 

3.  That  the  third  reason  assigned  is  not  sufficient,  as  the  husband 
can  proceed  in  his  own  name  for  the  injury  done  to  the  freehold  of 
the  wife,  under  the  law  giving  remedy  in  this  case. 

4.  That  the  fourth  reason  assigned  is  insufficient,  as  there  is  no 
evidence  that  the  jury  did  assess  entire  damages  for  the  whole  tract; 
and  if  they  even  did,  the  company  had  no  cause  of  complaint,  as 
Samuel  S.  Haldeman  and  wife  tendered  their  release  to  the  company 
and  filed  the  same  in  court,  before  the  exceptions  were  argued. 

5.  That  there  being  no  objection  to  the  amount  of  the  damages, 
and  the  officers,  agents  and  attorney  of  the  company  having  at- 
tended on  the  ground  at  the  time  of  holding  the  inquisition  or  view, 
the  court  erred  in  setting  aside  the  inquisition  or  proceedings  of  the 
viewers  for  technical  and  insufficient  reasons,  thereby  putting  the 
parties  to  great  additional  expense,  when  it  did  not  appear  any  injus- 
tice had  been  or  could  be  done,  nor  is  any  alleged  to  have  been  done 
to  the  company. 

6.  That  the  company  by  their  officers  and  counsel  appearing  on 
the  ground,  acquiescing  in  the  proceedings,  taking  their  chance  of 
the  report  of  the  viewers,  come  now  too  late  to  take  advantage  of 
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the  want  of  joinder  in  the  coparceners  in  the  application,  no  allega- 
tion of  injustice  being  done  to  the  company,  the  letter  of  Samuel  S. 
Hakleman  constituting  his  coparcener  agent  to  proceed  in  his  own 
name,  and  the  release  of  Haldeman  and  wife  a  bar  to  any  other  ap- 
plication, the  court  erred  in  setting  the  inquisition  and  proceedings 
aside  for  want  of  the  parceners  not  joining  iti  the  petition. 

./ft/res,  for  plaintiff. 
M'Cormick,  contra. 

PER  CURIAM. — This  proceeding  could  be  regularly  instituted  but 
in  the  names,  not  only  of  the  tenants,  but  also  of  their  wives  who  are 
tenants  in  common;  and  it  would  certainly  be  safest  to  state  the  nature 
of  the  title.  The  authority  given  by  the  absent  tenant  extended 
only  to  the  use  of  his  name  and  that  of  his  wife;  certainly  not  to  a 
recovery  in  the  name  of  the  one  for  the  use  of  both.  Nothing  but 
a  conveyance  to  the  co-tenant  could  authorise  that.  Neither  could 
an  irregularity  which  was  fatal  at  first  be  cured  by  an  act  of  subse- 
quent confirmation ;  for  to  allow  the  complainants  to  affirm  or  reverse 
as  the  event  should  be  favourable  or  otherwise,  would  give  them  an 
unreasonable  advantage  over  the  respondent  in  point  of  reciprocity. 
The  proceedings  were  therefore  properly  quashed  in  the  court  below. 

Judgment  affirmed. 


Heiser  against  Riehle. 

One  who  enters  without  colour  of  title  upon  unseated  land,  which  has  been  sur- 
veyed and  patented  to  another,  acquires  a  right  under  the  statute  of  limitations, 
by  twenty-one  years'  possession,  only  to  so  much  as  he  actually  cultivates  or 
encloses  :  but  if  the  owner  of  the  land  acknowledges  himself  out  of  possession, 
by  suffering  the  improver  to  pay  the  taxes,  and  have  his  claim  designated  by  lines 
distinctly  marked  upon  the  ground,  and  to  use  the  woodland  by  cutting  timber 
from  it  for  a  saw  mill,  the  jury  may  presume  an  actual  ouster  of  him  who  has 
the  patent,  and  the  settler  may  hold  all  within  his  lines  under  the  statute  of  limi- 
tations. 

WRIT  OF  ERROR  to  the  common  pleas  of  Schuylkill  county. 

William  Riehle  and  Susanna  Reed  against  Daniel  Heiser,  Philip 
Hoy,  Henry  Koch,  and  Jacob  Huntzinger.  Ejectment  for  eight 
hundred  acres  of  land. 

Plaintiffs  claimed  the  land  in  question  by  virtue  of  two  patents  to 
John  Sigmond  Richly,  dated  the  7th  and  16th  of  Aug.  1786,  and 
showed  a  regular  chain  of  title  from  said  Riehly. 

Defendants  relied  upon  the  statute  of  limitations ;  and  the  question 
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for  the  decision  of  the  court  and  jury  was,  how  far  and  to  what 
quantity  of  land  were  they  protected  in  by  their  possession,  under 
the  following-  facts  given  in  evidence,  to  wit: 

20th  day  of  April  1803,  John  Moyer  procured  Jesse  Evans  to 
make  a  survey  of  nine  hundred  and  thirty-four  acres  and  eighteen 
perches  of  land,  including  parts  of  the  two  patents  to  John  Sigmond 
Riehly. 

23d  April  1803,  John  Moyer  executed  a  deed  for  the  said  nine  hun- 
dred and  thirty-four  acres  eighteen  perches  of  land,  to  Philip  Hoy, 
George  Orwig  and  Nicholas  Rodebach,  for  the  consideration  of 
45  pounds,  containing  the  following  recital:  It  being  part  of  a 
larger  tract  of  nine  thousand  two  hundred  and  ten  acres,  of  which 
John  Christ,  Esq.,  then  high  sheriff  of  the  county  of  Berks,  by 
virtue  of  a  writ,  of  fieri  facias  issuing  out  of  the  supreme  court  of 
Pennsylvania,  and  to  him  directed,  did  seize  and  take  in  execution, 
as  the  properly  late  of  Judge  James  Wilson,  Esq.  deceased,  and  by 
virtue  of  a  certain  other  writ  of  venditioni  exponas  issuing  out  of  the 
same  court,  and  also  to  him  directed,  did  by  public  auction  or  vendue 
expose  the  same  to  sale,  and  sold  the  same  to  him  the  said  John. 
Moyer,  and  by  his  deed  dated  the  10th  day  of  August,  in  the  year 
of  our  Lord  1799,  did  further  grant  and  convey  the  same  unto  him 
the  said  John  Moyer,  his  heirs  and  assigns,  party  to  these  presents. 

A  regular  chain  of  title  was  then  shown  from  George  Orwig  and 
Nicholas  Rodebach,  to  the  other  defendants,  Henry  Koch  and  Jacob 
Huntzinger. 

The  said  survey  and  title  papers  were  given  in  evidence  to  show 
the  extent  and  nature  of  their  possession,  and  that  they  entered 
under  colour  of  title,  and  under  the  supposition  that  they  had  title 
to  the  nine  hundred  and  thirty-four  acres. 

Defendants  then  proved  that  they  entered  into  the  possession  of 
the  land  in  question  under  the  deed  of  John  Moyer.  In  1803  built 
a  house  and  saw  mill,  and  cleared  a  few  acres  of  ground,  and  con- 
tinued to  hold  the  actual  possession  thereof  by  their  tenants  up  to 
the  institution  of  the  present  suit;  and  the  land  claimed  by  defen- 
dants was  assessed  for  taxes  in  their  names,  and  in  the  names  of 
those  under  whom  they  claim  from  the  year  1805  to  the  institution 
of  the  present  suit:  and  they  continued  to  exercise  acts  of  owner- 
ship thereon,  by  cutting  limber  for  their  saw  mill  from  the  date  of 
their  purchase  to  the  institution  of  the  suit. 

The  improvements  are  admitted  to  be  within  the  lines  of  one  of 
the  patents  to  John  Sigmond  Riehly. 

And  the  survey  of  Jesse  Evans  for  John  Moyer,  in  1803,  was 
shown  to  be  well  marked  on  the  ground. 

There  were  no  improvements  ever  made  on  the  Riehly  surveys, 
except  those  made  by  defendants. 

Plaintiffs  gave  no  evidence  of  the  payment  of  taxes.  Verdict  for 
the  plaintiffs,  except  for  the  land  actually  occupied  by  the  de- 
fendants. 
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Error  assigned. 

1.  The  court  erred  in  charging  the  jury  that  there  was  no  ground 
to  presume  an  ouster  of  the  plaintiffs  from  the  possession  of  the  nine 
hundred  and  thirty -four  acres  tract  claimed  by  defendants;  and  that 
there  was  no  pretence  of  claim  by  the  defendants  under  the  statute 
of  limitations  beyond  the  ground  actually  occupied  by  them. 

Bannin,  for  plaintiff  in  error,  cited,  1  Serg.  fy  Rawle  111 ;  2  Serg. 
<$•  Rawle  436;  7  Serg.  #  Ramie  129,  173;  10  Serg.  $•  Rawle  103, 
334. 

Loeser,  for  defendant  in  error,  cited,  and  relied  upon,  2  Serg.  fy 
Rawle  436;  7  Serg.  #  Rawle  129. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — A  person  who  without  title,  or  colour  of  title,  enters 
on  unsealed  land  which  has  been  surveyed  and  patented  to  another, 
acquires  a  right  under  the  statute  of  limitations,  by  twenty-one  years' 
possession,  only  to  so  much  as  he  actually  cultivates  or  encloses. 
Miller  v.  Shaw,  2  Serg.  fy  Rawle  129.  The  same  point  was  again  con- 
sidered in  Royer  v.  Benlow,  10  Serg.  fy  Rawle  302,  where  it  was  held, 
that  an  improver  who  enters  upon  land  held  by  another  by  warrant  and 
survey,  is  protected,  after  twenty-one  years,  by  the  statute  of  limita-. 
tions,  as  to  all  that  he  encloses,  or  cultivates  without  enclosure,  but  not 
as  to  those  parts  which  remain  in  woods,  unenclosed,  though  he  uses, 
them  for  fuel,  fences,  &c.  Although  this  is  the  general  rule,  it  at 
the  same  time  is  admitted  that  this  rule  is  subject  to  many  excep- 
tions; such  as  the  owner  confessing  himself  out  of  possession  ot 
woodland,  unenclosed;  suffering  the  improver  to  pay  taxes  for  it. 
It  is  also  said  in  Benlow  v.  Royer,  that  there  may  be  other  cases  in, 
which  there  may  be  a  presumption  of  ouster,  without  actual  enclo- 
sure. If  he  suffers  his  adversary,  who  has  designated  his  claim  by 
marks  on  the  ground,  to  pay  taxes  for  it,  he  may  be  presumed  to  be 
ousted.  In  these  cases,  when  the  party  is  confined  to  his  actual 
enclosure,  he  is  treated  as  a  trespasser,  entering  on  the  land  o( 
another  without  colour  or  pretence  of  right.  Another  reason  whiclj, 
has  been  assigned  why  a  settler  should  not  gain  possession  by  con- 
struction beyond  the  bounds  of  his  enclosure  is,  that  he  is  under  no, 
obligation  to  take  any  definite  quantity,  nor  to  lay  out  his  land  in 
any  particular  shape.  But  do  these  reasons  apply  here1?  The  de- 
fendants entered  into  possession  of  the  whole  tract  under  a  deed  from, 
John  Moyer,  who  claims  by  virtue  of  a  judicial  act,  and  cannot 
therefore  be  looked  upon  with  any  propriety  as  a  mere  trespasser,  ov 
wrongdoer,  entering  without  colour  of  title.  A  regular  survey  was 
made,  and  the  boundaries  of  the  tract  were  distinctly  marked  on  the 
ground.  The  defendants  built  a  house  and  saw  mill,  and  cleared  a, 
few  acres  of  ground,  and  continued  to  hold  possession  of,  the 
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tract  within  the  limits  of  the  survey,  up  to  the  institution  of  the 
suit.  The  land  claimed  was  assessed  for  taxes  in  their  name,  and 
in  the  name  of  those  from  whom  they  claim,  from  the  year  1805, 
and  no  taxes  were  paid  by  the  plaintiff.  And  they  continued  to 
exercise  acts  of  ownership,  by  cutting  timber  for  the  use  of  their  saw 
mill  (which  constituted  its  great  value)  from  the  date  of  the  pur- 
chase to  the  institution  of  the  suit.  It  has  been  thought  by  some 
that  the  law  has  been  carried  in  the  cases  to  which  I  have  referred 
as  far  as  the  true  policy  will  admit ;  at  any  rate  we  are  not  disposed 
to  extend  it.  The  statute  of  limitations  is  a  statute  of  repose,  which 
is  entitled  to  a  fair  and  liberal  construction.  It  is  of  the  first  impor- 
tance that  the  titles  of  land  should  be  settled,  nor  should  such  pos- 
sessions be  disturbed  on  slight  grounds.  There  is  in  this  case  such 
a  possession  as  brings  the  case  within  it  free  from  the  reasons  on 
which  the  previous  cases  were  ruled.  The  court  therefore  erred  in 
instructing  the  jury  that  there  was  no  ground  to  presume  an  ouster, 
and  that  there  was  no  pretence  of  claim  by  the  defendants  under 
the  statute  of  limitations,  beyond  the  ground  actually  occupied  by 
them. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Wolfran  against  Eyster. 

If  the  jury  return  an  informal  verdict,  it  is  not  error  for  the  court  to  direct 
them  to  return  and  put  it  into  proper  form,  although  they  had  previously  sepa- 
rated after  sealing  it.  It  is  the  duty  of  the  court  to  have  all  such  formal  defects 
amended. 

ERROR  to  the  common  pleas  of  York  county. 

Eyster  against  Wolfran.     Action  of  debt. 

In  this  case  the  jury  having  been  charged  by  the  court,  retired  ta 
their  room  at  half  past  twelve  o'clock,  P.  M.,  with  directions  to  seal 
their  verdict  in  case  they  should  agree  during  the  intermission  of  the 
court.  At  two  o'clock  the  jury  brought  into. court  a  sealed  verdict, 
in  the  following  words:  "We,  the  jurors,  do  find  for  the  plaintiff 
160  dollars,  and  interest  for  the  same."  Whereupon  the  court 
directed  the  jury  to  retire  again  to  their  room,  and  ascertain  the 
amount  of  the  interest;  the  defendant's  counsel  objecting  thereto, 
as  the  jury  had  separated  after  they  had  sealed  their  verdict,  and 
desiring  the  court  to  note  the  objection.  The  jury  having  computed 
the  interest  at  9  dollars  and  60  cents,  returned  into  court  and  ren- 
dered their  verdict  for  169  dollars  60  cents. 

The  error  assigned  was  that  the  court  did  not  receive  and  record 
the  sealed  verdict,  but  directed  the  jury  to  return  another  verdict. 
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Ramsey,  for  plaintiff  in  error,  contended  that  the  court  erred  in 
sending  the  jury  back  and  receiving  a  second  verdict. 

Evans,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  is  a  matter  of  frequent  occurrence,  in  every  dis- 
trict of  the  stale,  that  juries  deliver  their  verdict  verbally  or  in 
writing;  and  upon  its  being  heard  or  seen  the  jury  are  informed  that 
it  is  informal,  and  are  instructed  by  the  court  in  what  particular,  and 
directed  how  to  amend  it,  by  calculating  the  interest,  or  stating  it  in 
some  other  form.  So  far  from  this  being  error,  it  would  be  wrong 
for  a  court  to  omit  it,  and  thus  subject  the  parties  and  the  county  to 
the  expense  and  trouble  of  another  trial.  I  speak  of  amending 
mere  defects  in  form,  not  substantially  changing  the  finding  of  the 
jury.  When  the  correction  is  made,  the  recorded  verdict  is  the  only 
proper  one;  and  the  paper  returned  by  the  jury  is  no  part  of  it.  10 
Serg.  fy  Rawle  84.  The  case  in  16  Serg.  fy  Rawle  414,  while  it 
repudiates  the  idea  of  disturbing  a  recorded  verdict  of  a  dismissed 
jury,  recognises  amendments  in  the  form  of  an  unrecorded  one. 

Judgment  affirmed. 


Stockton  and  Stokes  against  Demuth. 

The  declarations  of  an  agent,  whilst  acting  as  such,  and  within  the  scope  of 
his  authority,  arc  evidence  against  the  principal. 

A  party  will  not  be  permitted  to  impeach  the  character  or  testimony  of  his 
own  witness  by  other  testimony  necessarily  tending  to  that  effect,  and  for  that 
purpose :  but  having  called  a  witness,  who  disproves  his  case,  he  is  not  thereby 
precluded  from  resorting  to  other  evidence  to  support  it. 

A  party  by  calling  and  examining  a  witness,  accredits  him  as  competent  and 
credible,  and  is  estopped  from  averring  the  contrary. 

ERROR  to  the  common  pleas  of  York  county. 

This  was  an  action  on  the  case  by  John  Demuth,  Juri.,  against 
Richard  C.  Stockton  and  William  B.  Stokes,  proprietors  of  a  line  of 
stages,  to  recover  the  value  of  a  package  of  goods  delivered  to  their 
agent  at  York,  to  be  carried  to  Baltimore,  and  which  was  lost.  The 
plaintiff  called  Emanuel  Erb,  the  defendant's  agent,  as  a  witness, 
who  testified  as  follows : 

"I  was  the  agent  of  Stockton  &  Stokes  on  the  29th  July  1834, 
and  continued  to  be  until  June  1836.  This  is  the  stage-book  kept 
at  the  office  at  that  time ;  I  made  this  entry  under  date  '  July  29, 
1834.  Parcel  for  Todd;  paid  to  B.'  This  is  the  waybill  of  the  same 
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day.  The  freight  was  paid  by  Mr  Demuth  himself  (25  cents). 
Jit  the  time  these  entries  were  made  no  package  was  brought,  Mr 
Demuth  called  the  day  before  and  paid,  and  said  he  would  send  a 
package  for  the  morning  stage;  but  I  have  no  recollection  of  his  bring- 
ing or  sending  it. 

"I  don't  recollect  seeing  the  package;  the  entry  in  the  book  I 
made  the  day  before.  I  made  out  the  waybill  the  next  morning, 
after  the  arrival  of  the  Harrisburg  stage.  We  generally  write  on 
the  bill  what  we  have  entered  on  the  books.  Sometimes  we  write 
'not  gone,'  when  it  is  not  sent.  Mr  Demuth  was  not  very  regular 
about  sending. 

"I  sometimes  noted  on  the  waybills  that  articles  had  not  gone. 
Sometimes  Mr  Demuth  put  in  bundles  on  the  way,  after  the  stage 
had  started,  and  I  did  not  know  but  this  might  be  so.  We  frequently 
send  bundles  in  the  stage.  This  25  cents  was  only  to  send  the 
bundle  to  Baltimore.  I  think  I  had  told  Mr  Demuth  he  had  better 
pay  on  his  packages  as  far  as  Baltimore." 

The  plaintiff  subsequently  offered  in  evidence  the  deposition  of 
John  Walls:  which  was  objected  to:  1st.  Because  it  tended  to 
contradict  the,  testimony  of  Ernanuel  Erb,  the  plaintiff's  own 
witness.  2d.  Because  the  declarations  of  the  agent,  made  after 
sending  the  parcel,  are  not  evidence. 

The  court  overruled  the  objections,  and  sealed  a  bill  of  exceptions. 
The  deposition  was  read,  as  follows: 

"The  first  that  I  know  about  it  is,  that  Mr  Erb  told  me  that  he 
had  sent  a  bundle  for  Mr  Demuth,  with  George  Slate,  to  Baltimore, 
and  he  wanted  me  to  look  for  it,  for  he  expected  Slate  had  lost  it; 
he  told  me  to  ask  in  the  stage  office  at  Baltimore,  and  at  Beltz- 
hoover's.  I  asked  Mr  Scott,  at  the  office,  if  such  a  bundle  had 
come  to  hand,  and  he  said  he  had  seen  nothing  of  it.  Mr  Scott 
is  the  clerk  in  the  stage  office  at  Baltimore."  Question ;  Tell  me  when 
it  was1?  "  Two  years  ago,  this  summer,  as  near  as  I  can  tell.  I  met 
Slate  on  his  way  to  Baltimore  on  the  day  that  Mr  Erb  said  the 
bundle  was  sent.  Mr  Erb  said  the  bundle  contained  hats." 

The  defendants  then  called  Email uel  Erb,  the  same  witness  who 
had  been  previously  called  and  examined  by  the  plaintiff'.  The 
plaintiff  objected  to  his  giving  evidence  for  the  defendants,  on  the 
ground  that  he  was  their  special  bail  in  the  action.  The  defendant's 
counsel  admitted  the  force  of  the  objection,  as  a  general  principle, 
yet  insisted  that  the  plaintiff,  having  called  the  witness,  was  thereby 
estopped  from  objecting  to  bis  competency.  But  the  court  rejected 
the  testimony  offered,  and  the  defendant  excepted. 

The  several  bills  of  exception  were  assigned  for  error,  and  argued  by 

Fisher,  for  plaintiff  in  error.  On  the  subject  of  the  admission  of  the 
deposition  of  John  Walls,  he  cited,  1  Stark.  Ev.  36  (ed.  of  1836);  3 
Esp.  Cas.  264;  7  Term  Rep.  665;  3  Term  Rep.  454;  10  Ves.  127; 
4  Taunt.  465;  4  Camp.  133;  3  Term  Rep.  757;  2  Camp.  555. 
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Mayer  and  Evans,  contra,  whom  the  court  requested  to  confine 
their  argument  to  the  second  point;  the  rejection  of  Emanuel  Erb 
as  a  witness.  They  cited,  1  Stark.  Ev.  161,  162;  16  Serg.  fy  Rawk 
72;  17  Serg.  fy  Rawk  99;  2  Stark.  Ev.  581. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Two  of  the  bills  of  exception  in  this  case  are  now 
relied  upon  by  the  plaintiffs  in  error.  The  first  is  to  the  admission 
by  the  court  below  of  the  deposiiion  of  John  Walls,  taken  on  behalf 
of  the  plaintiff  below.  The  defendants  objected  to  it  as  hearsay, 
being  the  declaration  of  the  agent  made  after  sending  the  parcel. 
It  is  well  settled  that  the  declarations  made  by  a  person's  agent, 
whilst  acting  as  such,  and  within  the  scope  of  his  authority,  are 
evidence  against  the  principal.  Hannay  v.  Stewart,  6  Watts  487 ; 
Clark  v.  Baker,  2  Whart.  340.  Erb  himself  had  previously  stated 
in  his  examination  in  court,  that  he  was  the  agent  of  the  defendants 
on  the  29ih  July  1834,  and  continued  to  be  so  until  June  1836.  The 
declarations  in  question  would  seem  to  have  been  made  shortly  after 
the  29th  July  1834,  when  the  entry  was  made  in  the  books,  and 
related  to  the  business  of  the  stage  company,  in  which  Erb  was  then 
employed  as  their  agent.  This  objection,  therefore,  is  not  tenable. 

Anoiher  objection  to  the  deposition  was,  that  the  declarations  went 
to  contradict  the  previous  statement  by  Erb,  in  his  examination.  It 
seems  to  be  a  principle  of  law,  that  a  party  cannot  discredit  the  tes- 
timony of  his  own  witness,  or  show  his  incompetency :  for  it  would 
be  unfair  that  he  should  have  the  benefit  of  the  testimony,  if  favour- 
ble,  and  be  able  to  reject  it,  if  the  contrary.  When,  however,  a 
party  is  under  the  necessity  of  calling  a  witness  for  the  purpose  of 
satisfying  the  formal  proof  which  the  law  requires,  he  is  not  pre- 
cluded from  calling  other  witnesses  who  may  give  contradictory  testi- 
mony ;  as  in  the  case  of  Lowe  v.  Jolliffe,  1  Slack.  Rep.  365 ;  where  the 
subscribing  witnesses  to  a  will  testified  to  the  incapacity  of  the  tes- 
tator, yet  the  devisees  were  allowed  to  go  into  other  evidence  to  sup- 
port it.  And  even  where  a  witness  by  surprise  gives  evidence  against 
the  party  who  calls  him,  that  party  will  not  be  precluded  from  proving 
his  case  by  other  witnesses:  for  it  would  be  contrary  to  justice  that  the 
treachery  of  a  witness  should  exclude  a  party  from  establishing  the 
truth  by  the  aid  of  other  testimony.  Accordingly,  where  a  plaintiff 
had  called  (he  servant  of  the  defendant  to  prove  a  warranty  of  a 
horse,  on  which  the  action  was  founded,  and  the  witness  denied  that 
he  warranted  the  horse,  the  plaintiff  was  allowed  to  prove  the  fact 
by  means  of  other  witnesses.  2  Camp.  556;  1  Stark.  Ev.  185. 
According  to  these  principles  a  party  may  resort  to  other  evidence  to 
prove  his  case,  though  denied  by  the  witness  first  called  to  support  it. 
It  would  seem,  however,  that  he  cannot  contradict  his  witness  by 
adducing  any  act  or  declaration  of  the  witness  himself,  of  a  contrary 
tenor:  for  when  a  witness,  called  for  defendant  to  prove  a  partnership 
between  him  and  the  defendant,  denied  the  fact,  an  answer  made  by 
the  witness  in  chancery,  in  which  he  had  stated  the  contrary,  was 
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not  admissible, because  iis  only  effect  could  be  to  impeach  the  credibi- 
lity of  the  witness,  though  it  was  competent  to  the  defendant  to  prove 
the  fact  of  partnership  by  other  means.  Ewer  v.  Ambrose,  3  B.  fy  C, 
746.  The  deposition  of  Walls  would  not  be  competent  for  the  purpose 
of  proving  by  Erb's  declarations  a  fact  which  Erb  in  his  previous  testi- 
mony had  denied,  because  it  would  go  directly  to  impeach  his  vera- 
city: but  it  would  be  admissible  to  establish  a  fact  not  stated  by  him. 
Erb,  in  his  testimony,  states  that  at  the  time  of  the  entry  in  the  book 
no  package  was  brought  to  the  office,  and  that  he  had  no  recollection 
of  having  sent  it.  His  declarations,  as  contained  in  the  deposition 
of  Walls,  are  to  the  effect,  that  he  had  sent  the  package,  and  that  it 
had  been  lost.  This  evidence  does  not  go  to  contradict  what  Erb 
had  previously  sworn  to  in  his  examination,  or  to  discredit  his  testi- 
mony ;  they  may  be  reconciled  with  what  he  had  previously  stated, 
and  therefore  must  be  considered  as  the  proof  of  other  facts  by  com- 
petent evidence,  notwithstanding  they  consist  of  the  act  or  declara- 
tion of  the  same  witness  who  had  been  previously  examined.  The 
deposition  of  Walls  was  therefore  properly  received  in  evidence. 

The  other  error  relied  upon  is  the  rejection  by  the  court  of  Erb, 
who  was  offered  as  a  witness  on  behalf  of  the  defendants,  and  ob- 
jected to  by  the  plaintiffs  as  interested,  because  he  was  special  bail  in 
the  suit.  The  defendants  contend  that  as  Erb  had  been  produced 
by  the  plaintiff  as  a  witness,  and  sworn  and  examined  generally  in 
the  cause,  the  plaintiff  could  not  afterwards  question  his  competency; 
and  in  this  we  think  the  defendants  right.  By  calling  him  up  and 
examining  him  generally  as  his  witness,  the  plaintiff  accredited  him 
as  competent  and  credible,  and  was  afterwards  estopped  from  averring 
the  contrary;  just  as  a  paper  or  deposition  which  the  opposite  party 
had  given  in  evidence  on  a  former  trial,  becomes  evidence  against 
him  on  a  second  trial.  Maclay  v.  Work,  10  Serg.  fy  Rawle  194; 
Stiles  v.  Bradford,  4  Rawle  400.  The  distinction  is  between  pro- 
ducing and  swearing  the  witness  generally,  and  on  his  voir  dire. 
A  party  to  a  cause  sworn  on  his  voir  dire  to  his  book  of  original 
entries,  cannot  be  examined  generally  by  the  opposite  party  (without 
consent),  but  only  to  show  it  was  not  his  book  of  original  entries, 
or  that  the  entries  were  not  made  at.  the  time.  Shaw  t>.  Levy,  17 
Serg.  <£•  Rawle  99.  But  it  is  otherwise  when  he  is  sworn  in  chief;  and 
this  very  point  was  decided  in  Jackson  v.  Varick,  7  Cowen  239,  where 
the  defendants  introduced  a  devisee  to  prove  the  execution  of  a  bond 
to  which  his  name  appeared  to  be  signed  as  a  witness.  He  was  sworn 
generally  as  a  witness  in  the  cause,  and  denied  that  he  ever  wit- 
nessed the  bond.  The  plaintiffs'  counsel  insisted  on  cross  examining1 
him  in  support  of  his  right,  to  which  the  defendants  objected  on  the 
ground  of  his  interest  as  a  devisee;  but  it  was  held,  that  having 
introduced  him  as  a  witness,  they  could  not  question  either  his  com- 
petency orcredibility.  The  court  below  therefore  erred  in  rejecting  Erb 
when  offered  by  the  defendants,  and  the  judgment  must  be  reversed. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Stub  against  Leis. 

In  an  action  of  ejectment  by  a  vendee  upon  articles  of  agreement  to  recover 
the  land,  where  the  vendor  makes  no  objection  to  the  execution  of  the  contract, 
it  is  not  competent  for  the  defendant,  being  a  terre-tenant,  and  claiming  title, 
to  set  up,  as  a  defence,  that  the  plaintiff'  has  not  performed  his  contract  with  the 
vendor. 

One  of  several  defendants  in  ejectment,  by  disclaiming  and  abandoning  the 
possession  of  the  premises  in  dispute,  does  not  thereby  become  a  competent 
witness  for  his  co-defendant,  although  all  costs  be  paid  up  to  the  time  of  dis- 
claimer. His  liability  for  mesne  profits  still  remains. 

ERROR  to  the  common  pleas  of  Berks  county. 

Adam  Leis  against  John  Slub  and  William  Stub,  with  notice  to 
all  the  other  devisees  of  Adam  Stub  deceased. 

Adam  Stub,  the  father  of  the  defendant,  was  in  his  lifetime  the 
owner  of  the  land  in  dispute.  He  devised  the  same  to  his  children, 
giving-  certain  ones  the  first  right,  to  take  it  at  a  price  stipulated  in 
his  will,  and  also  directed,  that  in  case  none  of  his  children  would 
accept  of  it  at  that  pr'.ce,  then  it  was  to  be  sold  by  his  executors, 
Michael  Stub  and  William  Stub,  two  of  his  sons. 

By  a  writing  dated  the  9th  of  February  1833,  all  the  children 
released  their  right  to  accept  the  land  under  the  will  of  their  father, 
and  authorized  the  executors  to  make  sale  of  it. 

On  the  loth  of  November  1S33,  the  executors  did  sell,  by  public 
sale,  the  lands  to  the  plaintiff  for  67  dollars  25  cents  per  acre.  On 
survey,  the  tract  was  found  to  contain  one  hundred  and  ninety-three 
acres  and  one  hundred  and  ninety-two  perches.  The  purchase 
money,  according  to  the  conditions  of  sale,  was  to  be  paid  on  the  1st 
of  April  1834,  at  which  time  the  executors  were  to  make  a  deed  to 
the  plaintiff  for  the  land. 

For  a  full  statement  of  the  facts  of  the  case,  see  Leis  v.  Stub,  6 
Watts  48. 

On  this  trial  it  appeared  that.  William  Stub,  one  of  the  defendants, 
and  one  of  the  executors  of  Adam  Stub  deceased,  had  not  appealed 
from  an  award  of  arbitrators  against  the  defendant,  and  had  surren- 
dered the  possession  of  the  land  and  disavowed  the  defence,  and  was 
willing  that  the  contract  should  be  executed.  John  Stub  having 
paid  all  the  costs  which  had  accrued  up  to  the  surrender  by  William, 
offered  him  as  a  witness:  the  plaintiff  objected  to  his  competency, 
and  the  testimony  was  rejected. 

.  John  Stub  set  up  as  a  defence  that  the  plaintiff  had  not  given 
evidence  of  his  ability,  readiness,  and  tender  of  performance  of  the 
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contract,  on  his  part.  The  court  below  (Banks,  President.)  was  of 
opinion  that  the  plaintiff  had  not  given  such  evidence  of  performance 
or  tender  before  suit  brought,  as  would  enable  him  to  enforce  the 
contract,  if  the  action  had  been  against  the  vendors:  but  inasmuch 
as  it  was  not  they  who  made  the  defence,  and  it  appeared  they  were 
willing  to  execute  the  contract,  it  was  not  competent  for  the  present 
defendant  to  avail  himself  of  any  such  defect  in  the  plaintiff's  title. 
This  opinion  of  the  court,  and  the  rejection  of  William  Stub  as  a 
witness,  were  assigned  for  errors. 

Barclay  and  Gibbon,  for  plaintiffs  in  error. 
Strong,  for  defendant  in  error. 

PER  CURIAM. — The  appeal,  if  successful,  would  have  released 
William,  though  not  strictly  a  party  to  it,  from  the  judgment  of  the 
arbitrators ;  and  though  he  had  ceased,  by  surrendering  the  posses- 
sion, to  have  an  interest  in  the  defence  of  it,  his  liability  for  mesne 
profits  remained ;  and  that  was  an  abiding  interest  which  excluded 
him. 

The  exception  to  the  family  agreement  is  not  pressed  ;  and  the 
objection  to  the  charge  is  equally  unfounded.  The  question  of  per- 
formance was  betwixt  the  executors  and  their  vendee ;  and  it  lay 
not  with  the  defendants,  who  were  strangers,  to  object  to  want  of 
performance  by  the  plaintiff.  William,  an  executor,  and  or  gin  ally  a 
party,  had  withdrawn  from  the  defence,  and  waived  further  resistance 
to  the  execution  of  the  contract;  and  John  could  not  resist  it,  because 
he  was  not  a  party  to  it.  Proof  of  tender  was  therefore  immaterial. 

Judgment  affirmed. 


Fishel  against  Fishel. 

The  appointment  of  a  covenantor  by  the  covenantee,  to  his  executorship,  is  a 
release  of  the  covenant,  as  well  at  law  as  in  equity ;  but  the  testator  may  either 
expressly  or  impliedly  reserve  the  duty,  and  make  it  the  subject  of  bequest.  In 
such  case  covenant  will  not  lie,  nor  will  any  action  lie  against  the  executor,  as 
such,  to  recover  the  legacy ;  but  the  duty  may  be  enforced  against  the  party 
originally  bound,  in  an  action  of  assumpsit,  on  a  supposititious  promise  to  per- 
form the  covenant  or  render  the  duty. 

ERROR  to  the  common  pleas  of  York  county. 

Anna  Maria  Fishel  against  Henry  King  and  Michael  Fishel,  exe- 
cutors of  Henry  Fishel  deceased. 

The  declaration  sets  forth  that  Henry  King  and  Michael  Fishel, 
executors  of  the  last  will  and  testament  of  Henry  Fishel,  late  of  the 
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coun()%  &c.,  were  summoned  to  answer  Anna  Maria  Fishel  of  a  plea 
of  trespass  on  the  case,  &c.,  and  whereupon  the  said  Anna  Maria  by 
her  attorney,  &c.,  complains,  "  that,  whereas,  by  a  covenant  or  arti- 
cles of  agreement,  made  and  executed  and  sealed  with  their  seals 
the  20th  day  of  April,  A.  D.  1807,  wherein  the  testator  aforesaid  is 
parly  of  the  first  part,  and  a  certain  Henry  Fishel,  Jun.,  is  party  of 
ihe  second  part,  inter  alia,  for  the  consideration  therein  mentioned,  it 
is  covenanted  and  agreed  by  said  Henry  Fishel,  Jun.,  that  he  will 
yearly  and  every  year,  during  the  natural  lives  of  the  said  testator 
and  his  wife  Anna  Maria  (the  aforesaid  plaintiff),  provide  and  deliver 
the  following  articles  to  the  said  testator  and  wife :  ten  bushels  of 
wheat,  twenty  bushels  of  rye,  &c.;  also  to  have  liberty  to  live  in  the 
house  where  they  now  live,  and  to  have  a  garden,  one  fat  hog,  &c. ; 
one  horse  and  two  cows,  at  pasture  with  Henry's  [junior]  cows  and 
horses ;  two  tons  of  hay,  and  one  ton  of  the  second  crop  from  the 
upper  meadow  ;  two  hogs  to  run  with  his,  &c.,  and  stabling  for  the 
wholeof  the  creatures,  and  hay.  Also  fifty-one  pounds  of  broken  hemp, 
one  barrel  of  good  cider,  and  one  ditto,  water,  &c.  Also  a  sufficiency 
of  fire-wood,  cut  into  cord  wood  and  hauled  to  the  door ;  and  if  the 
old  people  are  not  able  to  cut  it  fit  for  use,  the  said  Henry  shall  do  it 
for  them,  &c. ;  and  to  sow  one  quarter  of  an  acre  of  flax  along  with 
his  own,  &c.  The  whole  of  the  aforesaid  articles  to  be  delivered 
yearly  and  every  year,  in  their  proper  season,  during  the  natural 
lives  of  the  said  Henry,  Sen.  (the  testator),  and  Anna  Maria ;  and  in 
case  of  the  death  of  either  of  the  old  people,  the  one  half  of  all  the 
aforesaid  articles  shall  cease,  &c.,  and  the  remaining  half  to  be  con- 
tinued to  the  survivor ;  and  whereas  by  a  covenant,  &c.,  made,  &c., 
the  1st  day  of  February,  A.  D.  1812,  wherein  the  said  Henry 
Fishel,  Sen.,  the  testator  aforesaid,  is  of  the  first  part,  and  Henry 
King,  aforesaid,  of  the  second  part,  it  is  covenanted  and  agreed  by 
said  Henry  King,  that  he  will  provide  and  deliver  the  articles  for  the 
said  Henry  Fishel,  Sen.  and  his  wife,  and  for  the  survivor  of  them, 
as  the  said  Henry  Fishel,  Jun.  covenanted  and  agreed  to  provide  for 
and  deliver  the  same  by  his  covenants  and  agreements,  with  the 
exception  that  the  said  Henry  King  is  permitted  to  pay  6  dollars  in 
lieu  of  sowing  one  quarter  of  an  acre  of  flax,  if  he  choose.  And 
whereas  the  said  Henry  Fishel,  Sen.,  on  the  12th  day  of  January 
A.  D.  1810,  made  and  published  his  last  will  and  testament,  and 
afterwards  died,  and  on  the  17th  day  of  June  A.  D.  1812  the  said  last 
will  and  testament  was  duly  proved,  &c.,  and  the  said  testator  in 
his  will  bequeathed,  among  other  things,  to  his  wife  Anna  Maria,  as 
follows:  'I  give  and  allow  unto  my  beloved  wife  Anna  Maria,  all 
and  singular  the  privileges,  right  and  demands  mentioned  and  ex- 
pressed in  a  certain  instrument  of  writing,  or  articles  of  agreement, 
made  between  me  and  my  son  Henry  Fishel,  Jun.,  agreeable  to  the 
tenor  of  said  agreement,  which  said  agreement  bears  date  the  20th 
day  of  April  one  thousand  eight  hundred  and  seven  ;'  and  the  said 
Anna  Maria  avers  that  she  is  the  legatee  mentioned  in  the  said  will, 

VII. E 
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and  that  the  said  Henry  King  and  Michael  Fishel,  the  persons  ap- 
pointed executors  in  said  will  on  the  17th  day  of  June,  and  year 
1812,  &c.,  took  upon  themselves  the  burthen  of  the  execution  of 
said  will,  and  became  the  executors  (hereof,  and   that  afterwards, 
&c.,  received  into  their  hands  and  possession,  goods,  chattels,  rights 
and  effects  of  the  said  Henry  Fishel,  the  testator,  &c.,  sufficient  to 
pay  the  debts,  funeral  expenses,  and  ascertained  pecuniary  legacies 
given  and  bequeathed,  &c.,  and  also  sufficient  to  enable  them  to 
pay,  render  and  deliver  annually  to  the  said  Anna  Maria,  the  bequest 
or  legacy  made  by  said  testator  in,  and  by  his  said  will  and  testa- 
ment, according  to  the  tenor  thereof,  by  reason  whereof  they,  the 
said  Henry  King  and  Michael  Fishel,  became  liable  to  pay,  render 
or  deliver  to  the  said  Anna  Maria  Fishel  the  said  legacy  or  bequest, 
according  to  t.he  tenor  thereof;   and  being  so  liable,   they,  the  said 
Henry  King  and  Michael  Fishel,  in  consideration   thereof,  on  the 
24th  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-seven,  at,  &c.,  undertook  and  faithfully  promised 
the  said  Anna  Maria  that  they,  &c.,  would  well  and  faithfully  pa)', 
render  or  deliver  to  the  said  Anna  Maria  the  said  bequest  or  legacy, 
according  to  tenor  thereof,  when  they  should   thereof  be  lawfully 
required.     Nevertheless,  the   aforesaid    Henry    King   and    Michael 
Fishel,  their  promises  and  assumptions  aforesaid  not  regarding,  but 
contriving,  £e.,  the  said  bequest,  legacy  or  legacies  have  not  paid, 
rendered  or  delivered  (although  the  said  Henry  King  and  Michael 
Fishel  to  do  the  same  by  the  said  Anna  Maria,  to  wit,  the  day  and 
year  last  aforesaid,  were  required),  but  the  same  to  pay,  render  or 
deliver,  hitherto  have  refused,  and  still  do  refuse;  to  the  damage  of 
the  said  Anna  Maria  200  dollars:  and  therefore,  &c." 

The  plaintiff  gave  in  evidence  the  agreement,  will  and  inventory 
of  the  goods  of  the  testator:  and  some  parol  evidence  was  given  on 
both  sides,  not  material  to  the  points  decided.  The  court  below 
(Durkee,  President)  were  clearly  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover,  and  thus  instructed  the  jury: 

"Though  the  defendants  are  named  as  executors,  the  suit  is 
against  them  personally,  while  neither  the  facts  set  forth  in  the 
declaration  or  given  in  evidence,  constitute  a  personal  liability.  In 
her  declaration,  the  plaintiff  alleges  the  promise  to  have  been  made 
on  the  27th  day  of  October  1827,  without  averring  that  any  portion 
of  her  legacy  was  then  due  and  unsatisfied.  In  her  proof  she  has 
confined  herself  to  a  period  much  later  than  1827.  Indeed,  it  is 
admitted  that  all  was  settled  and  satisfied  up  to  October  1829.  As 
to  an  implied  promise,  then,  there  are  no  grounds  to  support  one. 

"It  is  unnecessary  to  say  whether  the  facts  relied  on  are  sufficient 
to  support  an  express  promise,  for  none  was  pretended,  or  attempted 
to  be  proved." 

Anderson,  for  plaintiff  in  error,  cited,  1  Chit.  PL  308;  2  Rawle 
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290 ;  8  Serg.   fy  Rawk  32 ;  9  Serg.  <$•  Rawle  208 ;  2  Rctwie  300 ; 
6  Watts  42  ;  2  Halst.  414  ;  7  .Sac.  ^6.  354 ;  1  Roper  on  Leg.  241. 

•Min/er,  for  defendant  in  error,  cited,  5  Watts  69. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — As  the  effect  of  the  will  is  to  preserve,  and  not  to 
create  a  responsibility  under  the  covenant,  an  action  for  the  articles 
to  be  furnished  cannot  be  maintained  as  for  a  legacy,  and  conse- 
quently not  to  charge  the  defendants  in  a  representative  capacity. 
The  testator  had  power  to  release  the  covenant;  and,  but  for  his  tes- 
tamentary reservation  of  it,  his  appointment  of  the  covenantor  to  the 
executorship,  would  have  released  it  in  equity  and  at  law.  An  action 
is  maintainable  on  a  covenant  or  an  obligation,  not,  as  on  a  parol 
promise,  by  the  party  to  be  benefited,  but  by  the  party  to  the  deed, 
who  may  also  release  it;  and  the  suspension  of  the  right  of  action  by 
concurrence  of  the  character  of  plaintiff  and  defendant,  induced  by 
the  creditor  and  not.  by  the  law,  is  a  legal  extinction  of  it.  For  either 
of  these  reasons  an  action  on  the  covenant  would  be  impracticable 
here.  But.  a  covenant  thus  extinguished  at  law,  subsists  in  equity 
for  the  benefit  of  creditors;  and  also,  where  the  testator  so  wills  it, 
for  the  benefit  of  residuary  legatees  and  the  next  of  kin.  In  behalf 
of  the  latter,  preservation  of  the  cause  of  action  is  matter  of  intention: 
in  behalf  of  the  former,  it.  is  matter  of  right,  and  paramount  to  inten- 
tion. As  a  party  is  presumed  to  know  the  consequences  of  his  acts, 
thetestamentary  destruction  of  aremedy  is  ordinarily  considered  to  be 
a  gift,  of  the  duty;  but  as  equity  suffers  not  a  debtor  to  elude  his  cre- 
ditors by  a  gift  of  his  property,  an  executor  may  not  screen  himself 
by  a  voluntary  release  from  accounting  to  them  for  it.  And  as  a 
testator  has  an  arbitrary  control  over  the  direction  of  his  bounty,  he 
may  expressly  orimplicitly  preclude  the  inference  of  a  gift,  even  where 
creditors  are  not  to  be  affecied.  Now  the  legitimate  office  of  this 
will  is  to  preclude  such  an  inference,  by  the  clause  which  directs  that 
the  widow  enjoy  the  rights  arid  privileges  previously  reserved  for 
her;  and  equity  will  enforce  it.  But  how?  By  bill  and  decree  when 
operaiing  by  its  ordinary  and  legitimate  process  ;  and  by  action  and 
judgment  when  restricted  to  the  process  of  the  common  law:  in 
either  way,  however,  not  against,  the  executors,  who  are  irresponsible, 
as  such,  but  against  the  party  originally  bound.  The  joinder  of 
another  in  a  bill  would  be  matter  of  pleading  or  cause  of  demurrer, 
and  an  action,  as  a  means  lo  the  same  end,  must  be  betwixt  the  same 
parties.  To  prevent,  a  failure  of  justice,  we  have  sustained  an  action 
in  similar  cases;  and  as  an  instrument  of  equity,  assumpsit  on  a  sup- 
posititious promise  to  perform  the  covenantor  render  the  duty,  is  not 
only  as  effective,  but  as  congruous  as  any  other  that  could  be  em- 
ployed. That  form  of  action  has  been  selected  here,  but  used  against 
a  person  not  burthened  with  the  covenant;  and  for  that  reason  the 
direction  to  find  against  the  plaintiff  was  entirely  proper.  There 
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was  no  legacy,  pecuniary  or  specific,  to  create  a  joint,  liability;  and 
there  could  be  no  question  of  ademplion.  The  action  is  against  the 
defendants,  not  in  a  representative  character,  but  to  enforce  the  co- 
venant of  one  of  them;  and  the  direction  was,  in  all  minor  respects, 
substantially  right. 
Judgment  affirmed. 


Johnston  and  Lyon  against  Fessler. 

To  render  a  proposed  contract  binding,  it  must  be  acceded  to  by  both  parties 
at  the  time.  A  mere  voluntary  compliance  with  its  terms  by  one,  who  had  not 
previously  agreed  to  it,  does  not  render  the  other  liable  to  it. 

On  an  appeal  from  a  justice,  the  court  are  bound  to  put  it  into  form,  and  to 
allow  the  introduction  on  record  of  the  names  of  omitted  copartners  as  defend- 
ants. 

ERROR  to  the  common  pleas  of  Perry  county. 

This  suit  originated  before  a  justice  of  the  peace,  in  the  name  of 
Jacob  Fessler  against  John  Johnston  &  Co.,  and  the  defendants  ap- 
pealed from  the  decision  of  the  justice.  The  plaintiff's  declaration 
set  out  an  indebtedness  of  Duncan  &  Mahon  to  him,  and  that  John- 
ston &  Co.,  in  consideration  that  the  said  plaintiff  would  accept  them 
to  be  his  debtors,  and  in  further  consideration  of  delay  given  by  him, 
the  said  plaintiff,  unto  them  the  said  Johnston  &Co.,  and  in  the  stead 
and  place  of  the  said  Duncan  &  Mahon,  would  accept  and  receive 
them,  the  said  Johnston  &  Co.,  and  discharge  the  said  Duncan  & 
Mahon  from  the  payment  of  the  same,  assumed  and  promised  to  pay 
to  the  said  plaintiff,  &c. 

The  plaintiff  asked  the  court  to  permit,  him  to  amend  the  style  of 
the  suit,  so  as  to  insert  the  name  of  Jacob  B.  Lyon,  who  was  one  of 
the  firm  of  John  Johnston  &  Co.,  and  to  swear  the  jury  as  to  both 
defendants.  The  court  permitted  the  amendment  to  be  made,  and 
the  defendants  excepted. 

The  plaintiff,  after  establishing  his  account  against  Duncan  & 
Mahon,  called  a  witness,  who  testified  as  follows.  "I  was  present 
at  a  conversation  between  Jacob  Fessler  and  Jacob  B.  Lyon.  Fessler 
asked  Mr  Lyon  if  they  paid  debts  for  Duncan  &  Mahon.  He  said 
they  did  pay  debts  for  Duncan  &  Mahon.  He  asked  Fessler  what 
his  account  was ;  told  him  to  bring  it  over.  Fessler  said  he  had  made 
out  his  account  and  handed  it  over  to  Mr  Owen,  the  clerk  of 
Johnston  &  Lyon.  He  asked  him  how  much  it  was.  Fessler  said 
between  80  and  90  dollars.  Lyon  said  they  had  paid  out  so  much 
money  that  he  could  not  just  give  him  the  money,  but  he  would 
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give  him  iron.  Fessler  said  he  would  see  if  he  could  sell  the  iron; 
if  so,  he  would  tfike  it.  Lyon  said  if  he  would  not  take  iron,  he 
would  pay  him  in  money  by  the  spring  following.  Johnston  &  Lyon 
were  doing  business  at  that  time  at  the  forge.  Nothing  was  said 
how  they  were  to  pay  the  debts  of  Duncan  &  Mahon." 

In  answer  to  certain  points  put  for  instruction  to  the  jury  by  the 
defendants,  the  court  answered: 

"Having  laid  (he  consideration  as  a  fact,  the  plaintiff  must  prove 
it,  and  the  whole  of  it ;  without  proof  of  its  truth  he  cannot  recover. 
It  seems  from  the  evidence  that  Duncan  &  Mahon  were  carrying  on 
the  operations  of  Duncannon  forge,  as  partners;  that  Johnson  &  Lyon 
in  some  way  succeeded  them,  and  carried  on  the  works;  in  what  par- 
ticular way  they  became  successors  is  not  stated.  Duncan  &  Mahon 
were  indebted,  among  others,  to  plaintiff.  He  came  to  Lyon,  one  of 
the  partners,  and  asked  him  if  they  paid  debts  for  Duncan  &  Mahon. 
He  said  they  did.  This  indicated,  to  my  mind,  that  there  was  some 
arrangement  by  which  defendants  paid  these  debts;  but  what  ar- 
rangement is  not  indicated.  Do  you  pay  Duncan  &  Mahon's  debts  1 
Yes.  This  would  seem,  to  my  mind,  to  indicate  that  they  had  as- 
sumed such  debts  by  some  arrangement  between  the  parties.  If  it 
is  indicated  by  fair  inference  from  the  facts  staled,  that  defendants 
admitted  they  were  liable  to  pay  this  debt  for  Duncan  &  Mahon,  and 
they  assumed  to  pay  it  to  plaintiff}  and  he  rested  on  that  promise  for 
payment,  if  he  did  not  take  the  iron,  but  actually  waited  tillspringnext, 
and  then  brought  this  suit,  having  rested  alone  on  this  promise  for 
his  security,  and  discharged  Duncan  &  Mahon,  such  would  constitute 
a  valuable  consideration.  If  there  was  an  arrangement  of  Johnston 
&  Lyon  with  Duncan  &  Mahon  to  pay  this  debt,  then  (he  promise  of 
Lyon,  one  of  the  partners,  to  the  plaintiff,  would  be  binding  on  both 
partners;  binding  on  the  firm. 

"If  in  the  arrangement  between  Duncan  &  Mahon  with  John- 
ston &  Lyon,  there  was  an  arrangement  that  Johnston  &  Lyon  were 
to  pay  this  debt;  if  the  consideration  of  arrangement  was  executed, 
and  they  assumed  to  pay  the  debt  to  Fessler ;  then  if  this  was  known 
to  Fessler,  and  he  took  them  for  it,  they  would  be  principal  debtors ; 
and  Fessler  agreeing  to  take  iron  at  a  future  day  from  them,  or  cash 
on  a  future  day,  it  would,  in  law,  discharge  Duncan  &  Mahon.  It 
would  substitute  the  present  defendants  in  their  stead  as  laid  in  the 
declaration." 

Alexander,  for  plaintiff  in  error. 
Watts,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  question  on  which  the  merits  of  this  cnse  must 
turn,  arises  on  the  third  bill  of  exceptions,  and  the  answer  of  the  court 
as  to  the  effect  of  the  testimony.  The  plaintiffdeclares  that,  in  conside- 
ration of  delay,  and  the  further  consideration  that  he  would  accept 
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&c.  the  defendants  as  his  debtors,  and  would  discharge  Duncan  & 
Mahon,  they  assumed  to  pay  the  debt.  If  a  creditor,  at  the  request 
of  a  third  person,  forbear  to  sue  his  debtor  for  a  certain  time,  it  is  a 
sufficient  consideration  to  support  a  promise  by  such  persons  to  pay 
the  debt.  But,  a  mere  foibearance,  without  request  or  agreement,  will 
not  render  the  person  liable  to  an  action.  Here  the  alleged  consi- 
deration of  the  contract  is,  that  he  would  accept  the  defendants  as 
the  debtors,  and  discharge  Duncan  &  Mahon  from  the  payment  of 
the  debt.  The  consideration  must  be  proved  as  laid  in  the  declara- 
tion; and  the  doubt  is  whether  the  plaintiff  proved  a  contract-by 
which  the  defendants  were  bound  to  pay  the  debt  of  Duncan  & 
Mahon.  The  promise  of  Lyon,  who  represented  the  firm,  was  in  the 
alternative.  He  said  they  were  not  able  to  give  him  the  money 
then,  but  that  they  would  give  him  iron,  if  he  would  take  it;  or  they 
would  pay  him  in  money  by  the  spring  following.  Here  the  defend- 
ants offered  to  do  one  of  two  things,  and  if  Fessler  had  closed 
with  either,  the  contract  would  have  been  concluded :  but  in  order  to 
render  a  contract  certain  and  complete,  it.  is  indispensable  that  there 
should  be  the  assent  of  both  the  contracting  parlies;  or  both  are  at 
liberty  to  recede  from  it.  Fessler  did  riot  accede  to  the  offer  at  the 
time,  as  is  apparent  from  the  testimony;  on  the  contrary,  he  said,  in 
answer  to  the  defendant's  proposition,  that  he  would  see  if  he  could 
sell  the  iron;  and  if  so,  he  would  take  it.  The  other  alternative 
would  not  seem  ever  to  have  been  a  matter  of  deliberation  with  hirn. 
Foraught  that  appears,  no  further  communication  took  place  between 
them;  and  we  are  now  left  to  conjecture  whether  Fessler  agreed  to 
accept  of  his  debt,  in  iron,  or  preferred  waiting  until  spring,  and  receiv- 
ing it  in  cash.  The  mere  fact  that  he  delayed  commencing  his  suit 
until  spring  does  not  remove  the  difficult)',  as  his  assent  to  the  agree- 
ment was  a  prerequisite  to  the  consummation  of  the  contract.  At 
the  time  of  entering  into  the  contract,  the  engagement,  was  all  on 
one  side.  The  other  party  not  being  bound,  it  was  nudum  paclum, 

according  to  the  principles  decided  in v.  Oxley,  3  T.  R.  653. 

We  cannot  see  a  shadow  of  proof  from  which  the  jury  could  draw  the 
inference  that  Fessler  agreed  to  accept  Johnston  &  Co.  as  his  debtors, 
instead  of  Duncan  &  Mahon.  It  is  to  be  regretted  that  a  contract 
to  pay  the  debt  of  another  may  rest  in  parol ;  and  such  contracts 
should  not  be  enforced  on  slight  grounds. 

This  was  a  suit  before  the  justice,  substantially  against  John  John- 
ston and  Jacob  B.  Lyon,  trading  under  the  firm  of  John  Johnston 
&  Co.  It  was  so  understood  by  all  the  parties.  Both  the  members 
of  the  firm  had  notice  of  the  suit,  and  the  appeal  was  entered  for  both 
by  their  common  agent  and  manager.  The  suit  is  not,  it  is  true,  set 
out  before  the  justice  with  technical  precision,  nor  is  this  nicety  re- 
quired; but,  on  the  appeal,  it  is  the  duty  of  the  court  to  put  it  into 
form,  and  of  course  there  is  no  error  in  ordering  the  jury  to  be  sworn 
according  to  the  parties,  as  they  are  correctly  stated  on  the  record. 
If  we  were  to  hold  justices  of  the  peace  to  strict  technical  rules,  it 
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would  greatly  impair  the  usefulness  of  this  tribunal;  and  for  this 
reason  we  have  been  very  liberal  in  the  allowance  of  amendments, 
in  all  cases  where  the  parties  and  the  cause  of  action  are  the  same 
as  before  the  justice. 

There  is  nothing  in  the  objection  to  the  evidence  contained  in  the 
second  bill. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Carpenter  against  Cameron. 

The  use  of  the  word  "  executor"  is  not  essential  to  the  appointment  of  a 
person  to  execute  a  will.  An  executor  may  be  appointed  expressly  or  construc- 
tively, and  designated  by  committing  to  his  charge  those  duties  which  it  is  the 
duty  of  an  executor  to  perform  ;  by  conferring  those  rights  which  belong  to  the 
office,  or  by  any  other  language,  from  which  the  intention  of  the  testator  to  invest 
him  with  that  character  may  be  inferred. 

The  decree  of  a  register,  gran  ting  letters  testamentary,  is  conclusive,  until  re- 
versed on  appeal.  The  legality  of  it  cannot  be  inquired  into  collaterally. 

A  testator  having  directed  his  real  estate  to  be  sold,  and  after  the  payment  of  his 
debts,  bequeathed  all  the  residue  to  his  widow,  to  whom  letters  testamentary  were 
granted  :  held,  that  she  may  maintain  ejectment  for  the  land  against  one  who  is 
in  possession  without  right.  Whether  in  such  ejectment  she,  as  plaintiff,  be 
styled  executrix  or  devisee,  is  a  matter  of  no  importance. 

A  sheriff 's  sale  of  the  undivided  half  of  a  tract  of  land  will  confer  title  upon  the 
purchaser  to  no  more  than  that  quantity  ;  although  at  the  time  of  the  levy,  in- 
quisition and  condemnation,  the  defendant's  testator  had  died  seised  of  two- 
thirds  of  the  land.  And  such  one-sixth  not  levied  and  sold,  may  be  recovered 
in  ejectment  by  the  devisee,  who  was,  as  administrator,  the  defendant  in  the  ex- 
ecution upon  which  the  land  was  levied  and  sold. 

ERROR  to  the  district  court  of  Lancaster  county. 

Ejectment  by  James  Cameron  and  Rebecca  his  wife,  against  Dr 
Abraham  Carpenter,  to  recover  the  moiety  of  a  tract  of  land  contain- 
ing two  hundred  acres. 

The  facts  of  the  case  and  the  point  which  arose  are  minutely  de- 
tailed in  the  opinion  of  the  court. 

Charge  of  the  court  to  the  jury. 

Hays,  President. — Both  parties  derive  their  titles  from  Dr  Bar- 
tram  Galbraith,  who  died  in  November  1826.  His  father,  Samuel 
S.  Galbraith,  died  intestate,  seised  of  this  land  in  fee,  leaving  issue 
three  children,  James  and  Bartram  by  one  mother,  and  Juliet  his 
daughter  by  a  second  marriage,  who  was  therefore  a  sister  of  the 
half  blood.  Each  of  these  children  was  entitled  to  one-third  part  of 
the  plantation  in  question. 

James  having  died  in  1823,  intestate  and  without  issue,  this  third 
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part  thereupon  vested  in  his  surviving  brother  of  the  whole  blood. 
Bartram  Galbraith  thus  became  entitled  to  the  two-third  parts  of  this 
land,  according  to  the  intestate  laws.  He  married  Rebecca,  now 
Mrs  Cameron,  plaintiff  in  this  cause;  and  in  1826,  a  short  time  before 
his  decease,  made  his  last  will  and  testament,  by  which  she  was  con- 
stituted his  executrix  and  devisee  (not  so  named,  but  in  legal  effect), 
and  was  entitled  at  his  decease  to  the  surplus  of  his  estate,  after  the 
payment  of  his  debts. 

Dr  Abraham  Carpenter  obtained  a  judgment  against  Bartram  Gal- 
braith for  2600  dollars  penalty,  which  has  been  enforced  since  the 
decease  of  the  latter,  by  the  sale,  under  execution,  of  a  part  of  the 
premises  in  dispute  The  execution  issued  upon  that  judgment  was 
levied  upon  the  one  moiety  or  half  part  of  this  plantation.  Upon 
that  moiety,  or  half  part,  an  inquisition  was  held.  It  was  con- 
demned to  be  sold,  and  was  accordingly  sold  by  the  sheriff.  Dr 
Abraham  Carpenter  became  the  purchaser  through  his  agent,  and 
by  the  sheriff's  deed  to  Mr  Buchanan  and  his  deed  to  the  defendant 
Dr  Carpenter,  he  acquired  a  right  and  title  in  fee  to  the  one  half  of 
the  premises,  and  no  more.  • 

Bartram  Galbraith  as  we  have  seen,  was  seised  in  fee,  after  the 
death  of  his  brother  James,  of  two-third  parts  of  this  plantation,  equal 
to  the  four-sixth  parts.  The  sheriff  levied  upon  and  sold  the  one 
half  which  is  equal  to  the  three-sixth  parts;  consequently  one  undi- 
vided sixth  part  of  Bartram  Galbraith's  estate  in  this  land,  remained 
unsold,  and  vested  by  virtue  of  his  last  will  and  testament  in  Rebecca 
Cameron,  plaintiff  in  this  suit.  The  plaintiffs,  James  Cameron  and 
Rebecca  his  wife,  are  therefore  entitled  to  your  verdict  for  the  one  un- 
divided sixth  part  of  the  land  and  premises  described  in  the  writ. 

Plaintiff's  points  and  the  court's  answers. 

1.  That  at  the  death  of  -Samuel  S.  Galbraith  in  1810,  his  planta- 
tion, the  land  described  in  this  suit,  descended  to  his  three  children, 
Bartram,  James  and  Juliet;  and  at  the  death  of  James  Galbraith  in 
1823,  unmarried  and  without  issue  and  intestaie,  his  one-third  there- 
of descended  to  and  vested  in  his  brother  Bartram;  his  brother  of  the 
whole  blood  and  his  heir  at  law;  and  therefore  Dr  Bartram  Galbraith 
died  seised  of  two-thirds  of  the  said  plantation,  containing  two  hun- 
dred acres,  more  or  less. 

Jlnswer.     The  first  proposition  is  answered  in  the  affirmntive. 

2.  That  by  the  last  will  and  testament  of  Dr  Bartram  Galbraiih, 
dated  the  3d  day  of  October  1826,  given  in  evidence  by  the  plain- 
tiffin  this  cause,  the  said  two-thirds  of  the  plantation  aforesaid  was 
devised  to  Rebecca,  the  wife  of  the  said  Dr  Bartram  Galbraith,  and 
now  the  wife  of  James  Cameron,  and  one  of  the  plaintiffs  in  this 
cause;   and  that  the  said  two-thirds  of  the  said  plantation,  by  force 
and  virtue  of  the  said  will  and  devise,  passed  to  and  vested  in  the 
said  Rebecca,  one  of  the  above  plaintiffs  in  fee  simple. 

Jlnswer.  By  virtue  of  the  will  of  Dr  Bartram  Galbraith,  his  in- 
terest and  estate  in  this  land  passed,  at.  his  decease,  to  his  widow  Re- 
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becca,  now  the  wife  of  James  Cameron.     It  consisted  of  two  undivi- 
ded third  parts  of  the  plantation  in  dispute. 

3.  That  the  levy  hy  the  sheriff  of  Lancaster  county,  under  the 
executions  issued  at  the  suit  of  Dr  Abraham  Carpenter,  was  but  on 
the  moiety  or  half  part  of  the  plantation  late  of  Samuel  S.  Galbraith 
deceased,  and  the  sale  to  James  Buchanan,  in  consideration  of  505 
dollars,  by  the  said  sheriff,  was  but  of  a  moiety  or  half  part  of  said  plan- 
tation; and  the  sheriff's  deed  to  James  Buchanan  conveysbut  the  moiety 
or  half  part  of  the  same  land;  and  the  deed  from  James  Buchanan 
to  Dr  Abraham  Carpenter  conveys  to  the  Doctor  but  the  half  part 
of  the  same  land;  and  as  Dr  Bartram  Galbrailh  died  seised  and  the 
owner  of  two-thirds  of  the  same  land,  one-sixth  of  the  whole  plan- 
tation remains,  under  the  will  of  Dr  Bartram  Galbraith,  vested  in  the 
said  Rebecca,  one  of  the  above  plaintiffs. 

Answer.     Answered  in  the  affirmative. 

4.  That  the  plaintiffs  in  the  present  action,  claiming  under  the 
will  of  Dr  Bartram  Galbrailh,  claim  one-sixth  of  the  plantation  de- 
scribed in  the  pleadings  in  this  suit,  and  that  in  law  the  plaintiffs 
have  made  out  a  good  and  valid  title  to  the  one-sixth  part  of  the  said 
land,  and  the  verdict  of  the  jury  should  be  given  for  the  said  one- 
sixth  of  the  whole  plantation. 

Answer.     Answered  in  the  affirmative. 

5.  That  the  plaintiffs  may  recover,  in  point  of  law,  the  said  one- 
sixth  part,  although  in  their  writ  and  statement  they  claimed  one- 
half  of  the  plantation. 

Answer.     Answered  in  the  affirmative. 
Defendant's  points  and  the  court's  answers. 

1.  That  the  plaintiffs  have  shown  no  title  whatever  to  the  pre- 
mises in  dispute,  which  will  enable  them  to  recover  in  this  action; 
and  consequently  the  verdict  of  the  jury  must  be  in  favour  of  the  de- 
fendants. 

Answer.  The  plaintiffs  have,  in  my  opinion,  shown  a  sufficient 
title  to  the  one-sixth  part  of  the  premises  to  enable  them  to  recover 
in  this  action. 

2.  That  as  Rebecca  Cameron,  in  whose  right  this  suit  is  brought, 
took  administration  on  the  estate  of  her  former  husband,  Bartram 
Galbraith  deceased,  on  the  8th  of  December  1826,  and  then  affirmed 
that  he  had  died  intestate;  and  as  in  her  capacity  of  administratrix, 
she  and  her  co-administrator,  Dr  Thompson,  became  parlies  of  re- 
cord to  the  judgment  of  Dr  Carpenter,  and  agreed  by  amicable  scire 
facias  to  revive  the  same,  she,  and  all  others  claiming  in  her  right, 
are  estopped  from  setting  up  any  devise  of  the  premises  in  dispute 
to  her  by  her  former  husband,  Bartram  Galbraith  deceased. 

Answer.  There  is  nothing  in  the  facts  in  evidence  which  are  re- 
ferred to  in  this  proposition  that  can  estop  the  plaintiffs  to  set  up  the 
devise  or  gift  contained  in  the  last  will  and  testament  of  Bartram 
Galbraith. 

3.  That  as  the  plaintiffs  by  their  writ  and  statement  have  de- 
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mandecl  but  an  undivided  moiety  of  the  tract  of  land  in  dispute,  and 
have  claimed  title  only  through  Bartram  Galbraith  deceased,  they 
cannot  recover  in  this  suit  at  all;  the  judgment,  execution,  levy,  con- 
demnation and  sheriff's  deed,  given  in  evidence  by  the  defendants, 
being  conclusive  that  this  interest  of  his  was  divested  by  a  judicial 
sale,  under  due  process  of  law. 

Answer.  The  plaintiffs  claim  the  unsold  residue  of  Bartram  Gal- 
braith's  interest  in  the  tract  of  land  in  question,  which  was  not  di- 
vested by  the  judicial  sale  referred  to.  That  residue  was  the  one- 
sixth  part  of  the  tract  aforesaid,  which,  having  established  their  title 
to  the  same,  they  may  recover  in  this  suit. 

4.  That  as  against  Bartram  Galbraith  deceased,  the  defendant  in 
the  judgment  and  execution  of  Dr  Abraham  Carpenter,  and  all 
others  claiming  through  him,  the  levy,  condemnation  and  sheriff's 
deed  given  in  evidence  are  effectual  to  pass  his  whole  estate  in  the 
premises  sold. 

Answer.  The  sheriff's  deed  and  proceedings  on  which  it  was 
founded,  are  effectual  to  pass  the  moiety  or  half  part  of  the  tract  of 
land  and  premises  sold.  So  much  was  levied  upon,  sold  and  con- 
veyed ;  so  much  and  no  more  passed. 

Errors  assigned. 

"  The  court  erred  in  their  answer  to  the  second  point  propounded 
by  the  plaintiffs'  counsel,  in  charging  the  jury  that  by  the  will  of 
Bartram  Galbraith  deceased,  given  in  evidence,  two-thirds  of  the 
plantation  in  dispute  were  devised  to  Rebecca,  the  widow  of  the  tes- 
tator, and  now  one  of  the  plaintiffs,  and  that  the  said  two-thirds 
passed  to  and  vested  in  her  by  force  and  virtue  of  the  said  will  and 
devise. 

"  The  court  erred  in  their  answer  to  the  plaintiffs'  third  point,  in 
charging  the  jury  that  by  the  execution,  levy  and  sheriff's  sale,  but 
one  half  of  the  plantation  in  dispute  passed  to  the  sheriff's  vendee. 

"The  court  erred  in  instructing  the  jury,  in  answer  to  the  plain- 
tiff's fourth  point,  that  they  were  entitled  to  recover  one  undivided 
sixth  part  of  the  plantation  in  dispute. 

"  There  is  error  in  the  court's  answer  to  the  plaintiff's  fifth  point. 

"  There  is  error  in  the  court's  answer  to  the  defendant's  first  point, 
instructing  the  jury  that  the  plaintiffs  had  shown  a  sufficient  title  to 
the  one-sixth  part  of  the  premises,  to  enable  them  to  recover. 

"  The  court  erred  in  instructing  the  jury,  in  answer  to  the  defend- 
ant's second  point,  that  there  was  nothing  in  the  facts  given  in  evi- 
dence referred  to  in  that  point,  which  would  estop  the  plaintiffs  to 
set  up  the  devise  or  gift  contained  in  the  last  will  and  testament  of 
Bartram  Galbraith  deceased. 

"  The  court  erred  in  their  answer  to  the  defendant's  third  point. 

"  There  is  error  in  the  answer  of  the  court  to  the  defendant's  fourth 
point.  The  jury  should  have  been  instructed,  that  as  against  Bar- 
tram  Galbraith  deceased,  and  all  claiming  under  him,  the  levy,  con- 
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demnation  and  sheriffs  deed,  given  in  evidence,  were  effectual  to  pass 
his  whole  estate  in  the  premises  sold. 

"  There  is  error  in  that  part  of  the  general  charge  in  which  the 
jury  are  instructed,  that  by  the  will  of  Bartram  Galbraith  deceased, 
his  widow  Rebecca,  now  Mrs  Cameron,  plaintiff  in  this  suit,  was  con- 
stituted his  executrix  and  devisee;  and  in  that  in  which  it  is  said  that 
Dr  Carpenter,  by  virtue  of  the  sale  under  the  execution,  issued  upon 
his  judgment,  acquired  a  right  and  title  in  fee  to  the  one  half  of  the 
premises,  and  no  more :  that  Bartram  Galbraith  was  seised  in  fee, 
after  the  death  of  his  brother  James,  of  two-thirds,  equal  to  four-sixths 
of  that  plantation;  that  the  sheriff  levied  upon  and  sold  the  one  half, 
equal  to  three-sixth  parts,  and  consequently  one  undivided  sixth  re- 
mained unsold  and  vested  by  virtue  of  his  last  will  and  testament  in 
Rebecca  Cameron,  plaintiff  in  this  suit;  and  that  the  verdict  should 
be  accordingly  for  the  one  undivided  sixth  part  of  the  land  and  pre- 
mises described  in  the  writ." 

Montgomery  and  Jenkins,  for  plaintiff  in  error,  contended,  that  there 
was  no  devise  of  the  land  to  the  plaintiff,  and  therefore  she  could  not 
maintain  ejectment:  it  was  a  money  legacy  bequeathed,  and  not  land 
devised.  Cited,  4  Watts  89  ;  5  Law  Lib.  2  to  15,  48,  57,  92,.  137; 
1 1  Serg.  #  Rawle  224;  3  Watts  223;  6  Watts  32;  4  Serg.  fy  Rawle 
509.  The  plaintiffs  cannot  sue  as  executors,  because  not  so  named 
in  the  will,  and  their  appointment  is  a  nullity.  2  Bl.  Comm.  503;  9 
Co.  Lilt.  40,  a;  Swin.  on  Wills  247;  Williams  on  Executors  124;  Gor- 
don's Decedents  98  ;  Toll.  Law  of  Executors  97 ;  1  Lord  Raym.  262  ; 
1  Salk.  38;  2  Story's  Ev.  240.  The  plaintiff,  as  administratrix, 
having  appeared,  and  confessed  judgment  of  revival  against  the 
whole  estate  of  her  husband  in  favour  of  the  present  defendant,  is 
now  estopped  from  claiming  the  land.  Co.  Lilt.  352,  a;  Com.  Dig., 
tit.  Estoppel,  A.  1  ;  7  Serg.  fy  Rawle  467 ;  11  Serg.  fy  Rawle  426 ; 
17  Serg.  4'  Rawle  364.  The  sheriff  had  no  legal  power  to  levy 
upon  less  than  the  entire  interest  of  the  defendant  in  the  execution, 
and  the  levy  and  sale  made  vests  the  title  to  the  whole  of  the  de- 
fendant's interest,  whatever  it  was,  in  the  purchaser.  Jlct  of  1801, 
sec.  11,  Purd.  Dig.  294 ;  4  Yeates  21 ;  2  Binn.  216 ;  8  Serg.  fy  Rawle 
327 ;  2  Penns.  Rep.  340 ;  4  Watts  270 ;  5  Serg.  fy  Rawle  257 ;  1 
Rawle  155;  4  Rawle  448;  4  Watts  195. 

JVorm,  for  defendant  in  error.  The  appointment  of  the  plaintiff 
to  be  the  executor  was  right :  it  requires  not  a  set  form  of  words  to 
constitute  an  executor;  but  if  from  the  tenor  of  the  whole  will  it 
appears  the  testator  intended  to  designate  a  particular  person  to  exe- 
cute it,  it  is  sufficient.  Went.  Off.  of  Executors  19;  Pow.  on  Devises 
349  ;  Toll.  Law  Executors  32.  On  the  subject  of  estoppel,  he  cited, 
3  Rawle  326  ;  that  the  land  passed  to  the  plaintiff  under  the  will,  4 
Watts  233,  236. 
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The  opinion  of  the  Court  was  delivered  by 
HUSTON,  J. — The  defendants  here  were   plaintiffs   below,   and 
brought  this  ejectment  for  one  undivided  half  of  a  tract  of  land 
containing  two  hundred  acres. 

At  the  trial,  the  plaintiffs  claimed  one-sixth  part  of  the  land  ;  and 
for  so  much  they  had  a  verdict  and  judgment. 

Both  parties  assumed  that  the  whole  tract  was,  at  one  time,  the 
property  of  Samuel  S.  Galbraith.  By  his  first  wife  he  had  two  sons, 
Bartram  and  James.  James  died  in  1823,  unmarried  and  without 
issue.  After  the  death  of  his  first  wife,  Samuel  married  Juliet 
Buchanan,  who  died,  leaving  one  daughter,  Juliet.  Samuel  mar- 
ried again,  but  had  no  issue  by  his  third  wife,  and  died  about  1810, 
leaving  Bartram  and  James,  his  children  by  his  first  wife,  and  a 
daughter,  Juliet,  by  his  second  wife:  she  is  now  married  to  a  Dr 
William  Leiper.  About  1814,  Bartram  went  to  study  the  practice 
of  physic  under  Dr  Abraham  Carpenter.  I  shall  state  in  the  order 
of  time  the  title  of  the  defendant  below,  who  showed  a  bond  dated 
4lh  February  1820,  for  2600  dollars,  conditioned  for  the  payment  of 
1300  dollars  on  4th  April  then  next,  with  interest,  and  a  warrant  to 
confess  judgment.  This  was  entered  upon  the  12th  April  1823,  as  of 
the  preceding  January  term. 

On  the  4th  of  February  1825,  this  was  revived  by  an  amicable 
scire  facias. 

Dr  Bartram  Galbraith  married  a  Miss  Reigart,  who  died,  leaving 
no  issue.  He  then  married  Rebecca  Simon,  who  survived  him, 
and  who,  together  with  her  present  husband,  James  Cameron,  are 
plaintiffs  in  this  cause.  Dr  Bartram  Galbraith  and  his  wife,  with 
very  many  others  along  the  Susquehanna,  fell  sick  in  the  autumn 
of  1826.  His  wife  was  removed  to  Lancaster,  to  her  father's.  After 
her  departure,  he  sent  for  a  justice  of  the  peace,  who,  by  his  direction, 
wrote  his  will.  He  was  then  able  to  sit  up,  and  to  walk  through  the 
house. 

The  will  was  as  follows : 

"In  the  name  of  God,  amen.  I,  Bartram  Galbraith,  of  the  town 
of  Bainbridge,  in  the  county  of  Lancaster,  considering  the  uncer- 
tainty of  this  mortal  life,  and  being  of  sound  mind  and  memory 
(blessed  be  God  for  the  same),  do  make  and  constitute  this  my  last 
will  and  testament,  in  manner  and  form  following,  to  wit.  First,  it 
is  my  will,  and  I  do  order  and  direct,  that  after  my  decease  my  fune- 
ral expenses  be  defrayed,  and  all  my  legal  debts  be  liquidated,  and 
for  that  purpose  I  do  authorise  and  direct  my  survivors  to  sell  and 
dispose  of  all  my  real  and  personal  estate,  for  the  purposes  above- 
mentioned;  and  the  surplus,  should  there  any  lemain,  I  do  give  and 
bequeath  unto  my  dear  wife  Rebecca.  I  do  also  give  and  bequeath 
unto  my  dear  wife  the  watch  I  carry.  Item,  I  give  and  bequeath 
unto  my  sister  Juliet  the  portrait  of  my  brother  James,  I  publish 
and  declare  this,  and  none  other,  to  be  my  last  will  and  testament. 
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In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this  3d 
day  of  October,  A.  D.  1826.  BARTRAM  GALBRAITH,  [L.S.] 

"Signed  and  sealed  in  presence  of  Robert  H.  Jones." 

Soon  after  this,  Dr  Galbraith  also  set  out  to  go  to  Lancaster,  but 
only  reached  his  brother  William's  house,  at  Mountjoy,  where  he 
died  in  a  day  or  two  after. 

I  may  here  state  that  it  was  alleged  that  his  wife,  being  sick  at  her 
father's  in  Lancaster,  did  not  know  or  hear  of  this  will  uniil  since 
her  second  marriage;  it  was  found  in  a  drawer  of  a  desk,  among  other 
papers,  and  immediately  proved,  and  this  suit  brought. 

After  the  revival  of  the  judgment,  in  1825,  Dr  Carpenter  issued 
one  or  more  writs  of  fieri  facias,  which,  being  found  erroneous,  from 
some  mistake  between  the  district  court  and  common  pleas,  were  not 
executed. 

On  the  6th  of  December  1826,  letters  of  administration  were 
granted  to  the  widow,  Rebecca  Galbraith,  and  Dr  William  Thompson, 
in  the  usual  form ;  and  a  bond,  with  sureties,  in  the  form  prescribed  by 
law,  in  which  was  the  usual  clause,  that  if  a  will  should  be  found 
and  proved,  they  would  deliver  up  the  said  letters  of  administration. 

The  defendants  then  gave  in  evidence  an  agreement  by  these 
administrators  to  enter  an  amicable  sdre  facias  on  the  judgment  of 
Dr  Carpenter,  against  them,  as  administrators  of  B.  Galbraith,  and 
to  give  judgment  for  1948  dollars  62  cents.  This  was  filed  in  the 
prothonotary's  office  May  15th,  1827,  and  the  scire  facias  and  judg- 
ment thereon  the  same  day. 

A  fieri  facias  issued  on  this  judgment,  No.  10,  of  August  1827. 
The  return  was,  "1  have  seized  and  taken  in  execution  the  within 
described  property,  late  the  estate  of  Dr  Bartram  Galbraith  deceased, 
which  remains,  &c."  The  only  description  of  the  properly  was  in  the 
inquisition  annexed  tothe  writ,  which  found,  "that  the  rents,  issues 
and  profits  of  the  undivided  half  part  of  a  tract  of  land  containing 
one  hundred  and  eighty  acres,  more  or  less,  with  a  log  house,  &c. 
(describing  the  improvements  and  local  situation),  late  of  the  estate 
of  Dr  Bartram  Galbraith  deceased,  in  the  same  writ  named,  were 
not  of  a  clear  yearly  value,"  &c.  The  defendants  further  showed  a 
vendilioni  exponas,  and  a  sale  by  the  sheriff  of  Lancaster  county  on  the 
19ih  of  November  1827  to  James  Buchanan,  Esq.  for  505  dollars, 
and  a  sheriffs  deed  to  Mr  Buchanan,  and  adeed  poll  indorsed  thereon, 
by  which  he  transferred  the  property  to  Dr  Carpenter  for  the  same 
price ;  both  recorded.  Dr  Carpenter  has  been  in  possession  since  that 
time.  According  to  the  testimony,  Dr  Carpenter  had,  as  guardian 
of  Juliet  while  she  was  a  minor,  and  as  agent  for  the  heirs  in  some 
suits,  been  in  possession  of  the  whole  of  this  farm  from  about 
1815. 

On  the  14th  of  July  1835,  the  above  will  of  Bartram  Galbraith 
was  proved  before  the  register  of  Lancaster  county  by  Robert  H. 
Jones,  the  subscribing  witness,  and  by  John  Smith,  who  was  ac- 
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quainted  with  Dr  Bartram.  Gulbraith,  and  often  saw  him  write,  and 
who  swore  the  signature  was  the  handwriting  of  said  Dr  Bartram 
Galbraith  ;  and  his  sanity  was  proved  at  that  period  by  the  above 
persons,  and  by  the  person  who  drew  the  will;  and  on  the  22d  of 
August  1835,  the  register  granted  letters  testamentary  to  the  widow 
and  devisee,  and  her  husband,  who  were  plaintiffs  in  the  cause 
below. 

To  all  this  testimony  and  the  probate  of  the  will  and  letters  testa- 
mentary, bills  of  exception  were  taken.  In  this  court  the  argument 
seemed  to  be  against  the  effect  of  what  had  been  done,  rather  than  to 
the  evidence  of  what  had  been  done.  In  other  words,  that  there  was 
no  executor  appointed  by  this  will,  and  that  letters  of  administration 
with  the  will,  ought  to  have  been  granted.  Our  acts  of  assembly 
have  not  designated  what  shall  amount,  in  a  will,  to  making  any 
person  executor  of  that  will ;  their  provisions  are  precise,  in  most  cases, 
where  a  person  or  persons  are  designated  executors,  and  renounce  or 
remove  out  of  the  state,  or  die.  What  shall  amount  to  appointing  or 
designating  an  executor  is  left  as  it  was;  all  authorities  agree  that 
the  word  executor  is  not  necessary.  That  an  executor  may  be  ap- 
pointed expressly  or- constructively  by  committing  to  his  charge  those 
duties  which  it  is  the  province  of  an  executor  to  perform,  or  by  con- 
ferring those  rights  which  belong  to  the  office,  or  by  any  other 
means  by  which  the  intention  of  the  testator  to  invest  him  with  that 
character,  may  be  inferred:  as  if  a  testator  direct  that  A  shall  have 
his  property,  after  paying  his  debts;  so,  when  after  giving  various  le- 
gacies he  directed  that  his  debts  and  legacies  being  paid,  his  wife 
should  have  the  residue,  if  she  gave  security  for  the  performance  of 
the  will,  Toller  35.  (These  last  words  savour  more  of  an  administra- 
tion than  of  an  executorship,  and  she  must  have  been  more  clearly 
entitled  to  be  executor  if  they  had  not  been  added.)  So  far  as  the 
cases  cited,  or  our  researches  have  gone,  the  above,  from  Toller,  is  a 
fair  synopsis  of  the  law,  as  found  from  Swinburne  to  Williams  on 
Executors;  the  one  among  the  earliest,  and  the  other  among  the 
latest  writers  on  the  subject.  There  may  be  cases  in  which  it  may 
be  not  very  clear  what  was  the  intention  of  the  testator,  and  perhaps 
this  may  be  one  of  those  cases.  It  might  have  been  decided  that 
letters  of  administration,  with  the  will  annexed,  were  proper.  The 
officer  granted  letters  testamentary.  This  court  has  not  decided 
which  would  have  been  most  proper,  nor  have  we  discussed  that 
question  ;  because  by  section  fifth  of  the  act  of  15lh  March  1832, 
Strand's  Purdon  857,  every  register  qualified  to  act  as  aforesaid, 
shall  have  jurisdiction  within  the  county  for  which  he  shall  have 
been  appointed,  of  the  probate  of  wills  and  testaments,  of  the  grant- 
ting  letters  testamentary  and  of  administration,  of  passing  and  filing 
the  accounts  of  executors,  administrators,  guardians,  &c.;  and  by 
section  seventeen  of  the  same  law,  it  is  directed  that  all  original  wills, 
&c.,  &c.  shall  be  recorded,  &c.,  and  the  copies  of  such  wills  and  pro- 
bates under  the  seals  of  the  courts  or  offices  where  the  same  may 
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have  been,  or  shall  be  so  laken  or  granted  respectively  (except 
copies  or  probates  of  such  wills  as  shall  appear  to  have  been  annulled, 
disproved  or  revoked),  shall  be  adjudged,  and  are  hereby  enacted  to 
be  matter  of  record,  and  good  evidence  to  prove  the  gift  or  devise 
thereby  made, 

Section  thirty-one  says  ;  from  all  official  acts  of  the  register  appeals 
may  be  taken  to  the  register's  court,  at  any  time  within  three  years  : 
and  sections  thirty-nine  to  forty-two,  inclusive,  direct  proceedings 
there,  and  from  the  register's  court  give  an  appeal  to  the  supreme 
court. 

Independently  of  the  general  rule  that  the  decisions  of  a  court  of 
exclusive  jurisdiction  are  conclusive,  until  reversed,  on  all  matters 
within  such  jurisdiction,  it  would  seem  that  these  express  provisions 
of  our  act  of  assembly  compel  the  admission  of  this  will  and  pro- 
bate, nnd  letters  testamentary  in  every  court  of  the  stale.  They  are 
enacted  to  be  matter  of  record,  and  good  evidence  to  prove  the  gift 
or  devise  thereby  made. 

It  was  said  if  this  probate  was  not  within  the  jurisdiction  of  the 
register,  it  was  utterly  void,  and  should  have  been  rejected  ;  but  this 
was  not,  and  could  not  be  seriously  pressed.  There  is  no  allegation 
that  the  will  was  not  duly  proved,  and  before  the  register,  and  he 
fUone  had  jurisdiction  to  grant  letters  testamentary,  or  of  administra- 
tion with  (he  will  annexed :  if  he  mistook,  an  appeal  was  the  reme- 
dy. But  it  is  said,  if  this  last  had  been  the  case,  security  must  have 
been  given,  and  thus  the  creditors  would  be  free  from  danger  of  loss. 
If  there  was  really  any  one  seriously  afraid  in  this  particular,  and 
will  make  oath  of  it,  he  can  soon  have  the  security  spoken  of. 

Another  point  somewhat  urged  by  the  counsel  of  the  defendant, 
below  was,  that  Dr  Carpenter,  by  his  levy  and  sale  of  "  the  undivided 
half  part  of  a  tract  of  land,"  &c.,  could  hold  the  whole  interest  of  the 
defendant,  if  it  should  turn  out  to  be  two-thirds,  or  three-fourths,  or 
the  whole  of  the  tract ;  and  not  a  few  cases  were  cited,  or  rather  the 
dicta  in  those  cases ;  but  in  not  one  of  them  was  the  point  now  in 
consideration  in  the  view  of  the  court. 

It  was  a  matter  about  which  lawyers  and  laymen  talked  for  years, 
whether  a  sale  on  execution  by  a  sheriff  passed  the  land  to  a  pur- 
chaser clear  of  prior  liens;  and  what  was  said  at  the  sale  by  the 
sheriff,  and  sometimes  what  was  said  by  the  bystanders,  was  offered 
in  evidence  to  show  what  the  rights  of  the  purchaser  were  ;  and  the 
court  said  those  rights  depended  on  the  law,  and  not  on  the  sheriff, 
or  cryer,  or  bystanders,  unless  in  very  particular  cases. 

Sometimes  the  quantity  was  not  accurately  stated  in  the  levy,  and 
the  question  was,  what  would  pass  under  the  words  "more or  less,"  or 
under  those  words  accompanied  by  the  designation  that  it  was  a  tract 
of  land  in  the  occupation  of  the  defendant,  and  as  defendant  had 
notice  of  the  levy,  inquisition  and  sale,  if  he  did  not  apply  to  have 
the  quantity  corrected,  if  it  was  too  small,  did  the  purchaser  take 
the  whole  farm,  though  containing  more  acres  than  the  deed  ?  In 
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Streeper  and  Fisher  the  levy  was  on  a  ground  rent,  issuing  out  of  a 
lot  particularly  designated;  the  sheriff's  deed,  by  a  mistake  of  the 
scrivener,  conveyed  the  lot  instead  of  the  ground  rent.  The  deci- 
sion was  that  it  depended  on  the  levy,  not  on  the  deed ;  and  in  deli- 
vering the  opinion,  the  judge  uttered  some  dicta,  that  the  interest 
levied  on,  or  any  less  interest  which  defendant  had,  would  pass  to 
the  purchaser  under  a  levy  and  sale ;  but  expressly  said,  "  I  do  not  say 
that  a  greater  interest  than  that  levied  on,  would  not  pass." 

The  act  of  21st  March  1806  provides,  that  not  less  than  a  whole 
farm  or  tract,  if  all  owned  and  occupied  by  one  person,  shall  be  levied 
on  ;  and  the  spirit  of  this  act  would  direct  that  if  a  man  owned  the 
whole,  or  certain  aliquot  parts,  the  plaintiff  would  be  bound  to  levy 
on  the  whole  interest.  Certainly,  if  either  the  plaintiff  or  the  defen- 
dant, at  any  time  before  the  acknowledgement  of  the  sheriff's  deed, 
should  make  known  that  this  law  had  been  violated,  by  levying  on 
part  of  a  tract,  or,  where  the  defendants  had  an  undivided  interest, 
by  levying  on  less  than  that  interest,  the  executions  would  be  all  set 
aside,  or,  perhaps,  in  some  cases,  the  terms  of  the  levy  corrected  and 
a  new  sale  ordered.  These  proceedings  would  be  decided  on  accord- 
ing to  circumstances  and  consent  of  parties.  But  after  a  sale  and 
deed  acknowledged,  as  in  this  case,  and  long  acquiescence,  I  am  not 
aware  that  it  has  been,  or  can  be  decided,  that  a  levy  and  sale  con.- 
trary  to  the  directions  of  this  act  vvoud  be  void,  unless  procured  by 
fraud  or  misrepresentation  of  the  plaintiff,  or  purchaser,  or  both.  If, 
however,  this  act  can  have  any  effect  in  such  a  case,  it  cannot  be  in 
favour  of  a  plaintiff  purchaser.  The  act  was  made  to  protect  defen- 
dants in  executions,  and  prevent  their  lands  from  being  taken  from 
them  in  small  parcels,  when  the  rents  and  profits  of  the  whole  would 
have  paid  the  debts  in  seven  years.  It  is  not  intended  to  give  even 
the  individual  opinion  of  the  judge,  as  to  the  effect  of  this  law  on  the 
title  of  the  purchaser  at  sheriff's  sale,  further  than  that,  in  this  case, 
the  levy  and  sale  does  not  vest  in  Dr  Carpenter  more  than  one  undi- 
vided half  part  of  the  tract. 

Another  objection  was,  that  where  land  is  devised  to  be  sold  to 
pay  debts,  or  divided  among  several,  or  the  price  to  be  paid  to  one,  it 
is  considered,  to  all  intents,  as  money  ;  and  many  British,  and  some 
of  our  own  authorities,  were  cited.  Without  entering  into  all  the 
questions  which  occur  under  this  rule,  in  different  circumstances,  we 
are  of  opinion  it  has  no  application  in  the  case  before  us. 

A  creditor  of  a  decedent,  who  gets  possession  of  property  be- 
longing to  the  estate  in  any  other  way  than  by  purchase  from  the 
executor,  or  purchase  under  process  of  law,  is  as  much  a  trespasser 
as  any  stranger.  A  person,  then,  having  no  right,  gets  into  posses- 
sion ;  the  executor  has  by  common  law,  and  by  our  act  of  1800,  ex- 
press authority  to  bring  ejectment  to  obtain  possession,  in  order  that 
he  may  sell,  and  apply  the  money  according  to  the  directions  in  the 
will ;  or  he  may  convey  at  private  sale,  and  the  purchaser  may  sup- 
port ejectment ;  if  there  is  any  objection  to  such  private  sale,  it  is  for 
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those  interested  to  investigate  and  contest  it;  not  for  a  trespasser, 
who  has  got  into  possession  without  right. 

Not  a  little  was  said  as  to  whether  the  plaintiff  below  was  claim- 
ing as  executrix  or  devisee.  They  styled  themselves  neither  execu. 
tors  or  devisees,  and  it  was  not  necessary  that  they  should.  In  a  case 
where  a  person,  who  has  no  other  right  than  an  executor,  is  plaintiff 
in  ejectment,  and  dies  before  the  cause  is  ended,  there  may  be  a  conve- 
nience in  his  being  styled  executor.  By  our  present  law  his  executor 
will  not  be  executor  of  the  first  testator ;  and  as  the  person  next  in 
interest  is  to  be  substituted  as  plaintiff,  there  may  be  difficulty  in  de* 
ciding  who  is  next  in  interest,  where  the  deceased  plaintiff  had  stated 
that  he  sued  out  the  writ  in  the  character  of  executor,  The  record, 
in  case  of  recovery,  will  also  show  for  whose  benefit  the  recovery 
was ;  but  it  has  never  been  held  necessary  that  the  style  of  executor 
should  be  added  ;  nor  has  it,  to  my  knowledge,  been  contended  in 
this  state  that  it  was  necessary  to  state  that  the  plaintiff  brought 
ejectment  as  executor,  except  in  one  case,  before  Judge  Shippen,  at, 
a  circuit  court  in  Lycoming,  in  which  R.  Tunis  was  plaintiff,  and 
claimed  as  executor  of  Roberts,  but  was  not  so  styled  on  the  record, 
The  judge  at  once  said,  if  plaintiff  showed  a  right  in  himself,  it  was 
never  necessary  to  stale  in  the  writ,  or  title  of  the  writ,  the  nature  of 
that  right.  I  think  in  the  middle  counties  it  has  never  been  discussed, 
since,  and  seldom  has  the  plaintiff  been  stated  to  sue  as  executor, 
In  one  case  I  knew  of  a  long  contest  between  the  heirs  of  the  executor 
and  of  the  first  testator,  who  should  be  substituted  under  the  act  of 
1807,  upon  the  death  of  the  plaintiff;  and  for  this  cause  I  would  ad- 
vise counsel  who  bring  ejectments  for  executors,,  to  state  it  so  on  the 
record. 

It  is  no  part  of  this  cause  to  state  or  decide  what  effect  any  sta» 
tute  of  limitation  or  lapse  of  time,  since  the  death  of  Dr  B.  Galbraith, 
may  have  on  the  claims  of  his  creditors  ;  if  that  is  disputable,  it  will 
be  decided  when  it  occurs.  The  judge  very  properly  avoided  de, 
ciding  the  question  raised  by  the  defendant  below,  as  to  executor  and 
devisee,  and  as  to  the  effect  on  the  rights  of  creditors,  whether  in  one 
or  the  other  character.  It  was  enough  to  settle  in  this  cause  that 
one-sixth  of  this  farm,  which  was  vested  in  Dr  Galbraith  at  his  death, 
remained  undisposed  of,  and  that  under  his  will,  the  plaintiffs  had  a 
right  to  recover  possession  of  that  undivided  sixth. 

It  has  been  conceded,  on  both  sides,  that  either  Dr  Carpenter  did 
not  know  that  Juliet  was  only  a  sister  of  the  half  blood  to  James  and 
Bartram,  or  that  he  did  not  know  that  the  law  in  this  case  gave  al! 
to  the  full  brother ;  and  that  the  widow  of  Bartram  was  under  the  same 
misapprehension.  There  is  not  any  thing  to  which  the  docrine  of 
estoppel  can  apply.  Dr  Carpenter  had  been  in  possession  of  this: 
property,  as  guardian  and  agent  of  the  family,  ten  years  ;  it  is  not 
surmised  that  the  widow  gave  in  the  levy,  or  was  consulted  about  it, 
The  one-sixth,  now  in  dispute,  is  not  embraced  in  that  levy  or  sale ; 
the  present  plaintiff  did  nothing,  in  the  whole  matter  of  safe,  except 
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not  to  object.  I  can  see  nothing  like  estoppel  of  record,  or  in  pais, 
as  to  them.  If  indeed  it  were  proved  that  the  widow  gave  in  the 
levy,  it  might  be  otherwise.  As  little  effect  has  the  fact  that  she  ad- 
ministered before  she  knew  of  the  will,  or  her  own  rights.  Our  act 
of  assembly  contemplates  such  a  case,  and  makes  provision  that  the 
acts  of  the  administrator  shall  be  good  until  the  will  is  discovered ; 
and  his  authority  ceases  when  the  will  is  proved. 
Judgment  affirmed. 


Hoover  against  Heim. 

When  actual  force  is  used  upon  the  person  of  a  minor,  trespass  per  quod  ser- 
vitium  amisit  lies  by  the  father. 

In  trespass  per  quod  servitium  amisit,  the  plaintiff  may  give  evidence  that 
the  consequences  of  the  injury  continued  after  suit  brought. 

ERROR  to  the  common  pleas  of  York  county. 

Joseph  Heim  against  John  Hoover.  This  was  an  action  of  tres- 
pass for  an  injury  done  to  the  person  of  the  plaintiff's  minor  daughter, 
by  beating  her. 

The  plaintiff,  after  giving  evidence  that  the  consequence  of  the 
injury  was,  that  his  daughter  had  ever  since  been  subject  to  fits, 
offered  to  prove  that  that  consequence  still  continued  up  to  the  time 
of  the  trial. 

The  defendant  objected  to  the  proof  of  consequences  since  suit 
brought.  The  court  (Durkee,  President)  overruled  the  objection, 
and  sealed  a  bill  of  exception.  The  jury  rendered  a  verdict  for  1550 
dollars  damages. 

The  defendant  moved  in  arrest  of  judgment,  on  the  ground  that 
the  action  should  have  been  case,  and  not  trespass.  Motion  over- 
ruled, and  judgment  on  the  verdict. 

Fisher,  for  plaintiffin  error,  as  to  the  form  of  action,  cited,  10  Johns. 
115;  1  Mass.  Rep.  144  ;  5  Greenleaf 447 ;  2  Serg.  fy  Rawle  358. 

Anderson,  for  defendant  in  error,  cited,  1  Chitt.  PL  129,  151,  note; 
ZMaule  fy  Selw.  426;  3  Serg.  fy  Rawle  215. 

PER  CURIAM. — Perhaps  either  trespass  or  case  would  be  sustained 
here ;  but  as  there  was  an  exhibition  of  actual  force,  the  former  is 
the  more  proper.  The  evidence  that  the  consequences  of  the  injury 
continued  to  be  felt  since  the  suit  was  brought,  was  evidently  proper. 

Judgment  affirmed. 
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Chambers  against  Miller. 

A  receipt,  given  in  fraud  of  a  plaintiff  by  his  attorney  for  the  amount  of  a 
judgment  without  actual  payment,  and  in  consideration  of  a  private  transaction 
of  the  attorney  with  the  defendant,  is  inoperative  against  the  client. 

ERROR  to  the  county  of  Clearfield. 

David  Miller  against  Isaac  Chambers.  Scire  facias  post  annum  et 
diem  to  revive  a  judgment.  The  defendant  gave  in  evidence  on  the 
trial,  the  receipt  of  D.  G.  Fenlon,  attorney  for  plaintiff,  written  upon 
the  fieri  facias  which  had  issued  upon  the  judgment  for  the  amount 
of  the  debt,  interest  and  costs. 

The  plaintiff  then  gave  in  evidence  a  judgment  of  Isaac  Chambers 
against  D.  G.  Fenton,  with  proof  that  Chambers  had  not  paid  the 
judgment  of  David  Miller,  but  had  entered  satisfaction  upon  his  own 
judgment  against  Fenton,  and  taken  credit  for  so  much  upon  the 
fieri  facias  of  Miller,  by  an  agreement  to  that  effect :  and  Fenton  re- 
ceived the  balance  and  gave  a  receipt  in  full. 

The  court  below  (Burnside,  President)  instructed  the  jury,  that  to  the 
amount  of  the  judgment  of  Chambers  against  Fenton,  thus  set  off,  the 
transaction  was  fraudulent,  and  that  the  plaintiff  wasentilled  torecover. 

Wallace,  for  plaintiff  in  error,  cited,  4  Watts  420. 
Blanchard,  contra ;  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — An  attorney  has  authority  to  receive  his  client's 
debt  in  the  ordinary  course;  but  it  must  be  through  a  medium  not 
necessarily  embarking  it  in  his  private  transactions;  which  would  be 
a  breach  of  his  trust.  A  collusive  payment,  which  is  essentially  an 
act  of  embezzlement  by  the  receiver,  lets  down  the  debtor  to  the  level 
of  the  fraudulent  attorney;  and  in  Irwin  v.  Workman,  3  Watts  357, 
even  a  meritorious  attorney  was  prevented,  on  principles  of  policy 
only,  from  interposing  betwixt  a  client  and  his  money,  a  claim  en- 
titled to  peculiar  favour.  In  Miles  v.  Richwine,  2  Rawle  199,  a  con- 
stable was  prevented  from  paying  an  execution  in  his  hands  with  his 
own  debt,  by  defalcation  of  it  from  an  execution  against  him,  in  the 
hands  of  the  defendant,  who  was  also  a  constable:  and  in  what  re- 
spect is  the  principle  inapplicable  to  an  attorney  "?  In  each  case,  the 
officer  is  bound  by  a  trust ;  on  the  part  of  the  attorney,  a  sacred  one; 
and  policy  requires  that  there  be  no  tampering  with  it.  Beyond  the 
dispensation  of  exact  justice  in  the  particular  case,  it  is  the  business 
of  the  law  to  bind  mankind  lo  an  elevated  and  a  stern  morality,  by 
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making  the  consequences  of  a  departure  from  it,  as  disastrous  as  pos- 
sible.    The  direction  was  in  accordance  with  this  principle;  and  we 
perceive  nothing  in  it  which  requires  correction. 
Judgment  affirmed, 


1 


Mylin's  Estate. 


The  orphan's  court  has  power  to  adopt  rules  to  regulate  its  own  practice ; 
and  a  rule,  that  no  exception  to  a  report  of  auditors  shall  be  received,  unless  the 
same  be  filed  within  ten  days,  is  valid;  and  the  supreme  court  will  not  take  notice 
of  any  exception  which  was  not  filed  in  the  court  below,  according  to  the  rules 
of  that  court. 

Although  an  executor,  administrator  or  guardian,  may  be  examined  on  oath 
by  the  orphan's  court,  or  auditors,  touching  the  settlement  of  his  account,  yet 
such  examination  must  be  at  the  instance  of  the  opposing  party :  he  is  not  enti- 
tled to  give  evidence  at  his  own  instance,  and  in  his  own  behalf. 

The  rules  of  evidence  are  as  applicable  to  proceedings  of  the  orphan's  court, 
as  of  any  other  court. 

APPEAL  from  the  decreeof  the  orphan's  court  of  Lancaster  county, 
upon  the  settlement  of  the  administration  account  of  Martin  Mylin, 
Abraham  Mylin,  and  Jacob  Mylin,  executors  of  John  Mylin  deceased, 
by  Christian  Mylin,  one  of  the  legatees.  The  facts  of  the  case,  ne- 
cessary to  an  understanding  of  the  questions  settled,  are  sufficiently 
stated  in  the  opinion  of  the  court. 

JVorm,  for  appellant. 
Reigart  and  Ellmaker,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Christian  Mylin;  one  of  the  sons  of  the  testator,  filed 
exceptions  to  the  administration  account,  and  the  orphan's  court  ap- 
pointed auditors  to  settle  and  adjust  their  estate.  The  auditors  made 
report  the  6th  of  October  1837,  and  on  the  same  day  the  accountants 
filed  their  exceptions.  The  28th  March  1838,  Christian  Mylin  also 
filed  exceptions.  Christian  Mylin  appeals  from  the  decree  of  the 
orphan's  court,  and  now  relies  on  the  exceptions  filed  by  him  in  the 
orphan's  court,  and  also  alleges,  that  there  was  error  in  the  decree  of 
the  court,  on  the  exceptions  filed  by  the  accountants. 

We  will  dispose,  in  the  first  place,  of  the  exceptions,  which  were 
filed  by  Christian  Mylin.  The  question  depends  on  the  validity  of 
a  rule  of  the  orphan's  court,  which  requires,  that  all  reports  of  audi- 
tors shall  be  returnable  to  the  next  regularly  assigned  orphan's  court; 
and  no  exceptions  to  such  reports  of  auditors  shall  be  received,  unless 
the  same  be  filed  within  ten  days  after  the  report  shall  be  read  in 
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open  court.     It  is  admitted,  that  the  exceptions  were  not  filed,  with- 
in the  period  allowed  by  the  rule.     The  expediency  of  the  rule  is 
not  a  question  for  this  court ;  for  it  must  be  left  to  the  sound  discre- 
tion of  every  court,  to  regulate  its  own  practice.     The  general,  in- 
herent power  of  all  courts,  to  regulate  their  own  practice,  without 
control,  on  the  ground  of  expediency,  is  recognized  to  its  fullest  ex- 
tent in  Varalli  v.  Anderson,  3  Binn.  417.     It  is  an  incontestable 
principle,  that  every  court  has,  by  its  constitution  as  a  court,  the 
right  to  make  rules  for  the  regulation  of  the  practice.     By  the  act 
of  the  16th  June  1836,  it  is  provided,  that  the  orphan's  court,  in 
common  with  other  courts,  shall  have  full  power  and  authority  to  es- 
tablish such  rules,  for  regulating  the  practice,  as  in  their  discretion 
they  shall  judge  necessary  or  proper;  provided,  such  rules  shall  not 
be  inconsistent  with  the  constitution  and  laws  of  this  commonwealth. 
This  act  introduces  no  new  principle  ;  it  is  confirmatory  of  the  law, 
as  it  stood  before  its  passage.     But  it  is  contended,  that  the  rule  is 
inconsistent  with  the  act  allowing  three  years  for  an  appeal;  also, 
with  the  fourth  section  of  the  act  of  the  14th  of  April  1835,  and  the 
second  section  of  the  act  of  the  16th  of  June  1836.     The  party  has 
a  right,  to  appeal,  at  any  time,  within  three  years,  nor  does  the  rule 
interfere  with  that  right,  although  the  effect  may  be,  to  put  limits 
to  the  matters  of  inquiry  on  the  appeal.     And  this  is  the  same  prin- 
ciple which  is  constantly  applied  in  writs  of  error.     A  party  has  a 
right  to  a  writ  of  error,  within  seven  years;  but  the  proceedings  will 
not  be  reversed,  unless  the  error  appears  on  the  record,  and  has  been 
the  subject  of  exception  in  the  court  below.     Besides,  if  the  first 
ground  taken  be  sustained,  it  virtually  takes  from  the  orphan's  court 
all  power  lo  regulate  the  practice,  as  regards  this  matter;  for  the  ar- 
gument goes  the  whole  length  of  the  position,  that  the  parties  have 
three  years  to  file  their  exceptions  lo  the  administration  account,  on 
the  report  of  the  auditors.     We  cannot  suppose  it  was  the  intention 
of  the  legislature  to  restore  the  practice   which  obtained   before 
the  £ct  of  1 832;  but  this  would  be  the  inevitable  effect  of  the  doctrine 
contended  for.     Before  that  act,  on  an  appeal,  the  accounts  were  ex- 
amined de  novo,  and  this  practice  produced  much  inconvenience  and  ' 
injustice,  which  was  remedied  by  this  act,  and  the  construction  given 
to  it.     If  that  had  been  the  design,  it  is  presumed  that  such  apt 
words  would  have  been  used,  as  would  clearly  indicate  the  intention 
of  the  legislature.     No  injustice  can  arise  from  the  rule,  except  it  be 
produced  by  the  culpable  negligence  of  the  parties  interested  in  the 
estate.     The  legislature  has  made  it  necessary  to  give  notice  lo  the 
heirs  and  legatees,  in  a  manner  prescribed,  and  which,  in  almost 
every  instance,  has  the  desired  effect.     But  if  a  fair  notice  has  not 
been  received  (which  in  some  instances  may  be  the  case),  the  orphan's 
court  may,  in  their  discretion,  afford  an  adequale  relief,  by  permiiting 
the  party  aggrieved  to  file  exceptions,  nunc  pro  tune.     It  is  not  alleg- 
ed that  Christian  Mylin  had   no  notice  ;  nor  has  any  reason  been 
assigned  for  omitting  to  file  his  exceptions  in  due  time.     The  pre- 
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sumption  is,  that  he  was  satisfied  with  the  report  of  the  auditors. 
There  would,  therefore,  be  no  ground,  even  if  application  was  made, 
to  permit  him,  after  having  slipped  the  time  allowed  by  the  rule, 
now  to  file  his  exception. 

In  all  cases  of  appeal  from  the  definitive  sentence  or  decree  of 
the  orphan's  court,  the  supreme  court,  by  the  act  of  the  14th  of  April 
1835,  have  power  to  hear  and  determine  the  same,  as  to  whom  right 
and  justice  may  belong,  and  refer  the  same  to  auditors,  as  they  may 
think  proper.  A  construction  to  this  act  was  given  in  Heis's  Appeal, 
5  Watts  157.  It  was  held,  that  it  was  a  general  rule,  that  a  decree 
will  not  be  reversed,  but  on  an  exception  filed  in  the  court  from  which 
the  appeal  is  taken.  That  the  intention  of  the  legislature  was,  to 
vest  in  the  supreme  court  a  discretionary  power,  to  refer  the  accounts 
to  auditors  for  further  investigation,  when  it  is  apparent  injustice  has 
been  done.  By  the  act  of  the  16th  of  June  1836,  second  section,  the 
supreme  court,  in  all  cases  of  appeal  from  the  orphan's  court,  have 
power  to  hear,  try,  and  determine  the  merits  of  such  cases,  and  de- 
cree according  to  justice  and  equity.  By  this,  we  do  not  understand 
that  the  court  is  vested  with  any  new  power,  for  the  court  were 
bound  to  do  justice  before ;  and  the  rules  adopted  were  intended  to 
produce  that  effect.  Under  the  act  of  1835,  some  doubts  existed, 
whether  the  court  were  bound  to  refer  the  accounts  to  auditors,  or 
whether  the  court  itself  could  correct  the  mistake,  when  it  was  ap- 
parent injustice  had  been  done.  We  are  of  opinion,  that  the  rule 
recognized  in  Heis's  Appeal  has  not  been  altered  by  this  act,  and 
this  court  cannot  interfere,  unless  in  the  case  of  a  plain  and  palpable 
violation  of  the  rules  of  equity  and  justice.  A  strict  adherence  to 
this  rule  will  best  protect  the  interest  of  persons  interested  in  the 
estates  of  decedents,  as  well  as  administrators  and  executors. 

This  disposes  of  the  exceptions  filed  by  Christian  Mylin,  and  it 
remains  now  to  examine  the  decree  of  the  court,  on  exceptions  by  the 
executors. 

The  appellant  complains  of  the  decree  of  the  court  in  relation  to 
two  items,  viz.,  the  allowance  of  1400  dollars  paid  by  Abraham 
Mylin,  in  part  payment  of  the  land  devised  to  him  by  the  will,  and 
340  dollars  and  23  cents,  which  Jacob  Mylin  alleges  he  paid  on 
account  of  the  valuation  money  of  the  tract  of  land  devised  to  him. 
The  administration  account  was  referred  to  auditors,  who  reported  a 
balance  in  favour  of  Christian  Mylin,  of  4943  dollars  28  cents.  The 
auditors  charge  the  accountants  with  the  whole  amount  of  the  valu- 
ation money  of  the  several  tracts  of  land  devised  to  the  executors,  viz., 
Martin,  10,000  dollars,  Abraham,  9,600  dollars,  and  Jacob  Mylin, 
11,470  dollars.  To  this  report  the  accountants  filed  exceptions,  in 
due  time,  alleging,  that  Martin  had,  in  the  lifetime  of  the  testator, 
paid  to  him,  on  account  of  the  land  devised  to  him,  2000  dollars  ; 
that  Abraham  had  paid  1600  dollars,  and  that  Jacob,  in  like  manner, 
had  paid  3470  dollars.  In  support  of  the  payments,  the  depositions  of 
the  accountants  and  devisee  were  read  in  evidence  ;  and  the  first 
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question  is,  whether  this  is  competent  testimony.  We  think  it  clear, 
the  evidence  could  not  be  used  for  (he  purpose  of  discharging  them- 
selves, either  upon  the  principle  of  the  common  law,  or  the  acts  of 
the  legislature.  By  filing  a  joint  account,  and  this  report  of  the 
auditors,  they  were  jointly  liable  for  the  whole  amount  of  the  valua- 
tion money,  and  the  effect  of  this  evidence  would  be,  to  discharge 
themselves  from  their  liability.  They  have,  therefore,  a  direct  pecu- 
niary interest  in  the  controversy,  which  furnishes  a  conclusive  objec- 
tion to  the' competency  of  their  testimony.  This  would  certainly 
be  so  in  a  court  of  common  law  ;  nor  can  the  orphan's  court  disregard 
the  rules  of  evidence  ;  they  are  as  much  bound  by  those  rules  as  a 
court  of  chancery  or  a  court  of  common  law.  It  is  said,  that  if 
issues  had  been  directed  to  try  whether  those  payments  were  made, 
the  devisees  would  have  been  competent  witnesses  for  each  other. 
But  I  do  not  perceive  how  this  would  have  altered  the  rules  of  evi- 
dence. The  objects  of  the  issues  would  be  to  ascertain  the  fact  of 
payment  by  a  jury,  instead  of  the  court  determining  the  fact  them- 
selves. After,  however,  the  fact  was  found,  whether  by  the  court 
or  a  jury,  the  charge  would  be  a  just  charge  against  all  the  account- 
ants ;  so  that  the  objection  on  the  ground  of  interest,  would  be  the 
same,  whatever  mode  of  trial  had  been  adopted.  But  reliance  is 
placed  on  the  fifty-sixth  section  of  the  act  of  the  29th  March  1832  ; 
which  declares  that  the  orphan's  court,  or  any  auditors  appointed 
by  them,  shall  have  power,  on  oath  or  affirmation,  to  examine  any 
of  the  parties  to  any  proceeding  instituted  in  such  court.  They 
may  also  compel  the  production  of  any  books,  papers,  or  other  docu- 
ments, necessary  to  a  just  decision  of  the  question  before  them,  or 
before  auditors.  The  language  of  the  act  is  very  comprehensive, 
and  well  adapted  to  the  purpose  for  which  it  was  intended,  viz., 
to  enable  the  court  to  do  justice,  by  an  examination,  at  the  instance 
of  the  opposite  party,  of  the  accountants,  as  to  the  disposition  of  the 
assets,  and  the  management  of  the  estate,  and  to  compel  the  pro- 
duction of  such  books  and  papers,  in  the  possession  of  either  party,  as 
may  conduce  to  an  elucidation  of  the  matters  in  controversy.  The 
legislature  has  conferred  upon  the  orphan's  court,  a  power  undeniably 
exercised  by  a  court  of  chancery  ;  but  they  certainly  did  not  intend 
to  alter  all  the  rules  of  evidence,  heretofore  considered  sacred  in 
courts  of  law  or  equity,  by  the  introduction  of  the  mischievous  and 
pernicious  principle,  of  enabling  a  party  in  interest  to  give  evidence 
in  his  own  cause.  The  right  of  examination  is  not  confined,  by  the 
act,  to  the  accountants,  but  it  is  extended  expressly  to  any  of  the 
parties  to  the  proceedings.  It  cannot  be  supposed  that  any  of  the 
parties  may  be  witnesses  in  their  own  favour,  as  a  matter  of  course, 
when  the  proceedings  are  in  the  orphan's  court,  which,  in  ordinary 
cases,  is  as  much  bound  by  the  rules  of  evidence,  as  the  courts  of 
common  law.  In  Bowman  v.  Herr,  1  Perms.  Rep.  283,  it  is  said,  cases 
may  arise  where  the  orphan's  court  may,  in  the  exercise  of  a  reason- 
able discretion,  supply  the  want  of  a  regular  voucher,  by  the  oath  of 
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a  guardian,  or  administrator ;  but  it  must  be  done  with  great  caution. 
It  is  a  kind  of  evidence  on  which  little  reliance  should  be  placed  ; 
it  should  be  resorted  to  with  great  delicacy  ;  and  even  then,  should 
be  sustained  by  some  corroborating  proof.  In  Bowman  v.  Herr,  the 
court  spoke  of  exceptions,  rather  than  a  rule,  and  certainly  had  no 
intention  to  intimate  an  opinion  that  the  examination  of  the  account- 
ants could  be  resorted  to  for  the  purpose  of  discharging  themselves 
from  liability,  in  a  case  such  as  is  here  presented.  In  the  investi- 
gation of  this  case,  we  shall  throw  out  of  view  the  testimony  of  the 
accountants,  and  shall  confine  ourselves  to  the  other  evidence  which 
has  been  adduced. 

We  have  had  some  difficulty  as  to  the  payment  of  1400  dollars  by 
Abraham  Mylin.  This  was  allowed  by  the  orphan's  court,  on  the  tes- 
timony of  John  Mylin,  in  connection  with  the  receipts  ;  and  we  cannot 
say  the  court  was  wrong.  There  were  three  receipts  to  Abraham  : 
one  for  600  dollars,  signed  by  John  Mylin,  the  father ;  the  other 
two,  viz.,  for  450  dollars  and  350  dollars,  were  signed  by  John 
Mylin,  the  son.  It  is  not  stated  on  the  face  of  the  first  receipt,  for 
what  purpose,  or  on  what  account  the  600  dollars  was  paid  ;  in  the 
two  last  it  is  said  to  have  been  on  account  of  the  witness's  portion  in 
the  land.  In  explanation  of  these  receipts,  John  Mylin  was  exam- 
ined as  a  witness  by  the  accountants.  He  proves  that  the  receipt 
for  600  dollars  is  in  the  handwriting  of  his  father,  John  Mylin  ;  that 
the  other  receipts  were  signed  by  himself;  and  that  all  the  money, 
including  the  600  dollars,  was  paid  to  him  by  Abraham,  with  the 
assent  of  his  father,  as  part,  of  his  portion.  In  opposition  (o  this 
evidence,  the  exceptants  rely  on  the  will,  which  was  executed  after 
the  alleged  payments.  The  testator  values  the  premises  devised 
to  Abraham,  at  the  sum  of  9,600  dollars,  which  he  orders  and  directs 
to  be  paid  in  one  year  after  his  decease.  By  the  acceptance  of  the 
devise,  it  is  contended  that  Abraham  is  bound  to  pay  the  whole 
amount  of  the  valuation,  without  any  deduction  whatever,  and  with- 
out regard  to  payments  made  before  the  execution  of  the  will.  In 
this  view  of  the  case,  it  must  be  admitted,  there  is  great  force  ;  but 
as  there  is  some  evidence  that  there  was  a  former  will  in  existence 
at  the  time,  of  which  this  is  a  copy,  differing  merely  in  the  restric- 
tions put  on  Christian,  and  as  John  Mylin  proves  the  money  was  paid 
on  account  of  the  land,  the  court  has  come  to  the  conclusion  to  allow 
the  accountants  that  amount.  This  part  of  the  decree  of  the  orphan's 
courtis  affirmed. 

The  allowance  of  3470  dollars,  alleged  to  have  been  paid  by  Jacob 
Mylin  to  his  father,  on  account  of  the  land  devised,  stands  on  a  dif- 
ferent footing  from  the  1400  dollars  allowed  to  Abraham  Mylin.  John 
Mylin,  the  only  competent  witness,  knows  nothing  of  this  payment. 
It  rests  entirely  on  the  receipt  itself,  and  the  testimony  of  Jacob  Mylin 
himself.  The  receipt  is  as  follows.  "  Received,  April  6,  1820,  of  my 
son,  Jacob  Mylin,  3404  dollars  and  23  cents,  on  account,  and  in  part 
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of  the  valuation,  or  appraisement  money,  of  a  tract  of  land  which  I 
have  devised  to  him,  in  my  last  will  and  testament." 

"  Test,  W.  B.  Ross. 
"$3404,23." 

The  receipt  is  in  the  handwriting  of  the  witness,  by  whom  it  is 
attested  ;  but  the  name  of  John  Mylin  is  cut  out  from  the  paper,  and 
it  appears  in  that  cancelled  state.     It  is  not  certain,  although  it  is 
probable,  from  the  face  of  the  paper,  that  the  receipt  was  signed  by 
John  Mylin.     The  receipt,  as  is  said  by  Jacob  Mylin,  was  given  for 
the  share,  he,  Jacob  Mylin,  had  to  pay  his  father  on  the  land.     He 
says  he  paid  the  money  to  him  in  Bird  Ross's  office,  who  wrote  the 
receipt,  and  that  his  father  signed  it.     That  he  cut  the  name  out 
of  the  receipt  himself.     That  as  the  money  was  paid,  he  cut  the 
name  out,  after  his  father's  death,  a  long  time  after  it  was  paid,  as 
he  would  out  of  any  other  bond.     This  is  the  account  he  gives  of  it. 
It  is  contended,  that  although  Jacob  cannot  be  examined,  to  discharge 
himself  from  the  payment  of  the  money  which  the  auditors  have 
charged  against  him,  yet,  that  it  is  competent  for  him  to  prove  by 
his  oath,  and  at  his  own  instance,  the  state  of  the  paper  offered  in 
evidence,    when  he  found  it,  and   where  he  found  it ;  and  for  this 
position  they  rely  on  Lenox  v.  The  Executor  of  Dehon,  1  Yeates  37  ; 
and  Stanley  v.  The  Executors  of  Everhart,   1  Yeates  256.     In  the 
cases  cited,  the  papers  belonged  to  the  estate  of  the  testator,  and  the 
executors  were  admitted,  from  necessity,  to  prove  the  collateral  point 
before  the  court,  to  introduce  testimony  of  the  contents  of  the  papers 
to  the  jury.     Here  the  receipt  was  the  paper  of  the  witness,  cancelled 
by  himself,  for  some  reason,  which  it  is  difficult  to  conjecture,  and 
which  has  not,  and  perhaps  cannot  be  explained.     We  are  at  a  loss 
to  know  why  the  receipt  was  cancelled  ;  for  it  is  difficult  to  imagine 
any  similarity  between  a  receipt  and  a  bond,   which  could  induce 
a  rational  person  to  cancel  it,  and  then  destroy  that  which  was  taken 
for  his  own  security.     It  would  be  a  dangerous  precedent,  when  the 
spoliation  of  a  paper  has  been  confessedly  made  by  a  party  himself, 
to  permit  him,  by  a  proof  of  that  fact,  to  lay  a  foundation  for  the 
secondary  proof  of  its  contents.     The  court  will  not  loose  the  fetters 
which  the  party  has  put  upon  himself,  but  he  must  lie  dumb  (ad- 
mitting the  fact  to  be  as  he  states  it)  under  his  own  folly.     The 
smallest  alteration  or  erasure,  in  a  written  instrument,  if  made  with- 
out the  consent  of  the  other  party,  vitiates  it.     The  rule  is  necessary 
to  insure  the  identity  of  the  instrument ;  to  prevent  the  substitution  of 
one  instrument  for  another,  and  prevent  tampering  with  written  in- 
struments.    Stephens  v,  Graham  et  al.,  7  Serg.  fy  Rawle  505.    A 
party  may  be  permitted,  by  his  own  oath,  from  necessity,  in  some 
cases,  to  show  that  a  bond,  or  other  instrument  of  writing,  has  been 
destroyed  or  mutilated  by  accident,  or  carelessness,  so  as  to  introduce 
proof  of  its  contents  ;  but  no  case  has  been  cited,  where  the  alteration, 
or  erasure,  has  been  designedly  made  by  the  party  himself,  and  proof 
of  its  contents  has  been  suffered  to  be  laid  before  the  jury.     As 
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there  is  no  proof  of  this  payment,  we  are  of  opinion  that  this  item 
of  the  decree  should  be  reversed,  and  that,  the  accountants  should  be 
charged  with  that  amount.  We  are  by  no  means  satisfied  with  the 
reason  assigned  for  cancelling  the  receipt.  If  we  were  to  indulge  in 
conjecture,  the  circumstances  of  the  case  would  induce  a  belief  that 
some  arrangement  took  place  between  the  father  and  son  ;  that  the 
receipt  was  cancelled  by  the  father,  and  that  it  was  found  in  that 
stale  among  the  papers  of  the  testator  by  the  executors.  But  be  this 
as  it  may,  we  think  the  accountants  are  not  entitled  to  this  credit. 

The  exceptant  also  claims,  in  this  account,  lo  charge  the  executors 
with  the  additional  sum  of  1500  dollars,  and  with  the  arrearages  of 
interest.  It  is  very  clear  that  that  amount  which  arose  from  the  sale 
of  Christian  Mylin's  estate,  by  his  assignees,  went  into  the  lands  of 
John  Mylin  ;  but  the  difficulty  is,  whether  the  executors  are  account- 
able, or  whether  it  should  be  charged  against  Martin  and  Abraham 
Mylin,  as  assignees  of  Christian.  The  object  of  the  arrangement, 
which,  we  may  presume,  was  made  with  the  assent  of  Christian, 
appears  to  have  been,  to  save  that  much  of  his  estate  for  his  benefit, 
and  the  benefit  of  his  children.  It  is  not  the  case  of  a  voluntary 
bond,  as  was  erroneously  supposed  ;  but  the  money  was  received  by 
the  father  from  the  assignees,  to  save  it  for  Christian.  That  this 
was  the  nature  of  the  arrangement,  appears  as  well  from  the  state- 
ments of  the  executors,  as  the  fact,  which  is  admitted,  that  the  in- 
terest on  that  amount  was  paid,  before  and  after  the  death  of  John 
Mylin  the  father,  to  Christian,  and  on  his  account,  in  payment  of 
the  dower,  which  was  a  lien  on  his  land.  The  estate,  therefore, 
became  indebted  to  Christian  to  that  amount,  which,  together  with 
the  interest,  which  remains  unpaid,  he  is  justly  entitled  to. 

In  addition  to  the  exceptions,  the  counsel  for  Christian  Mylin 
prayed  the  court,  when  making  up  their  opinion  on  the  merits  of  the 
cause,  to  pass  upon  several  legal  propositions  which  were  filed,  and 
to  affirm,  or  disaffirm  the  same.  Whether  the  orphan's  court  were 
right,  or  wrong,  in  their  answers  to  these  points,  I  shall  not  attempt 
to  decide,  for  all  we  are  called  upon  to  examine,  is,  whether  the 
decree  is  right,  without,  regard  to  the  reasons  of  the  court  in  coming 
to  that  conclusion.  The  course  adopted  is  a  novel  and  most  ex- 
traordinary one,  which  we  hope  may  not  be  repeated,  as  it  is  calcu- 
lated to  perplex  and  harass  the  court,  without  tending,  in  the  slight- 
est degree,  to  affect  the  merits  of  the  case. 


May  1838.J  OF  PENNSYLVANIA.  71 


Christian  Mylin's  Case. 

After  an  estate  has  been  settled,  and  releases  executed,  followed  by  an  &C-, 
quiescence  for  a  number  of  years,  the  accounts  will  not  be  opened  :  such  set- 
tlements  and  releases  are  favoured  by  the  courts,  because  they  tend  to  repose 
and  quiet. 

APPEAL  by  Christian  Mylin  from  the  decree  of  the  court  of 
common  pleas  of  Lancaster  county,  refusing  to  grant  an  attachment 
against  Martin  Mylin  and  Abraham  Mylin,  to  compel  them  to  settle 
their  account  as  assignees  of  the  said  Christian  Mylin,  under  a  vo- 
luntary assignment  for  the  benefit  of  his  creditors. 

The  petition  of  Christian  Mylin,  humbly  shovveth  :  That  your 
petitioner  on  the  1st  day  of  November  1819,  by  his  deed,  called  a 
deed  of  voluntary  assignment,  conveyed  to  his  brothers,  Martin  and 
Abraham  Mylin,  of  said  county,  all  his  real  and  personal  estate,  in 
(rust  to  sell  the  same,  and  with  the  money  arising  from  the  sales,  to 
pay  the  debts  due  by  your  petitioner  to  his  creditors,  according  to  the 
directions  contained  in  the  deed  ;  and  the  overplus  moneys,  if  any, 
to  pay  to  your  petitioner:  that  the  deed  was  accepted  by  Abraham 
and  Marlin  Mylin,  was  put  on  record,  and  the  trustees  proceeded  to 
execute  the  trust,  by  taking  and  selling  the  estate  :  that  a  sum  ex- 
ceeding 13,000  dollars,  was  made  by  the  sales  of  the  trust  estate  ; 
that  Abraham  and  Martin  Mylin  have  never  exhibited  into  any  of 
the  courts,  of  said  count)7,  their  account  of  their  administration  of 
his  estate  :  no  exhibit  has  ever  been  made  to  your  petitioner  of  the 
amount  of  the  money  arising  from  his  estate  by  the  sales;  nor  any 
exhibit  of  the  payment  of  his  debts  out  of  the  same  :  that  your  pe- 
titioner has  heard  that  his  brothers,  Abraham  and  Martin,  allege 
they  obtained  from  him  in  the  year  1823,  a  release  of  his  claims  and 
rights  under  the  same  deed  of  voluntary  assignment :  that  in  answer 
to  this  allegation,  your  petitioner  says  that  if  such  release  was  ob- 
tained by  his  brothers  from  him,  it  was  procured  by  them  in  the  ab- 
sence of  any  account  or  exhibition  of  the  settlement  of  his  estate, 
and  when  he  was  ignorant  of  his  right  to  call  for  information  touch- 
ing his  estate,  or  the  extent  of  it :  that  in  the  year  1818,  your  peti- 
tioner, from  his  pecuniary  distresses  and  embarrassments,  sunk  into 
habits  of  intemperance,  and  from  that  time  until  1833,  his  excessive 
use  of  ardent  spirit?,  and  other  intoxicating  drinks,  entirely  unfitted 
him  to  attend  to  and  investigate  his  business  affairs  :  that  your  peti- 
tioner believes  his  said  trustees  have  in  their  hands  a  large  sum  of 
money,  arising  from  the  sale  of  his  estate,  beyond  the  sum  called 
for  to  pay  his  debts :  therefore,  your  petitioner,  in  pursuance  of  the 
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law  passed  the  14th  June  1836,  prays  your  honours  to  award  a  cita- 
tion to  Abraham  and  Martin  Mylin,  aforesaid,  commanding  them  to 
exhibit  their  account  of  his  estate  into  your  honourable  court,  on  the 
3d  Monday  of  September  next,  at  10  o'clock,  A.  M.,  and  then  and 
there  abide  the  orders  and  decrees  of  this  court,  touching  the  premi- 
ses, and  he  will  pray,  &c. 

Citation  issued  22d  August  1836. 

September  19,  1836;  answer  of  Abraham  and  Martin  Mylin  to 
the  complaint  of  Christian  Mylin  : 

To  the  honourable  the  judges  of  the  court  of  common  pleas  of 
Lancaster  county. 

The  affidavit  and  answer  of  Martin  Mylin  and  Abraham  Mylin, 
late  trustees  of  Christian  Mylin,  under  a  voluntary  assignment,  dated 
November  1,  1819, 

Respectfully  represents:  that  as  trustees  of  said  Christian  Mylin, 
they  did,  in  pursuance  of  said  deed,  sell  and  dispose  of  all  his  real 
and  personal  estate,  and  did  pay  off  and  discharge  all  the  debts  due 
and  owing  by  the  said  Christian  to  his  several  creditors,  in  full : 

That  after  having  paid  all  the  debts  of  the  said  Christian,  they 
did  at  his  request,  and  at  the  request  of  their  deceased  father,  John 
Mylin,  and  in  the  presence  of  the  said  Christian  and  John,  some 
time  in  the  month  of  February,  or  in  the  beginning  of  March  1823, 
exhibit  all  their  papers  and  vouchers  ;  and  after  a  full  settlement  of 
all  matters,  they,  the  said  trustees,  were  found  indebted  to  the  said 
Christian  Mylin  in  the  sum  of  2040  dollars  and  5  cents,  which 
they  paid  to  him  on  the  5th  day  of  March  1823,  and  took  his  gene- 
ral release  for  the  same,  in  full  of  all  actions,  suits,  controversies,  ac- 
counts, reckonings  and  demands,  whatsoever,  relative  to  the  said 
trust,  which  said  release  is  recorded  in  the  office  for  recording  of 
deeds  in  and  for  the  county  of  Lancaster,  in  book  No.  24,  page  456  ; 
which  said  release  is  made  part  of  this  affidavit  and  answer :  that  this 
course  of  settlement  was  adopted  by  these  respondents  at  the  instance 
of  said  Christian  Mylin,  as  he  alleged,  for  the  purpose  of  avoiding 
the  expenses  necessarily  incident  to  filing  an  account  of  their  pro- 
ceedings in  court ;  which  proceeding  was  also  recommended  by  his 
father,  the  said  John  Mylin  deceased. 

That  the  said  Christian  Mylin  being  fully  satisfied  with  the  pro- 
ceedings of  these  respondents  in  the  premises,  and  having  fully  re- 
leas.ed  them,  they  supposed  and  believed  that  they  had  no  further 
use  for  their  papers,  vouchers,  &c.,  many  of  which,  if  not  all,  are 
lost  or  mislaid,  and  cannot,  after  diligent  search  made  for  them,  be 
found  ;  or  may  be  in  possession  of  said  Christian  Mylin,  as  they  be- 
longed to  him  after  settlement.  These  respondents  also  declare  and 
say  that  they  cannot  settle  any  account  of  their  proceedings  in  the 
premises,  from  recollection,  after  so  long  a  time  has  elapsed.  These 
respondents  deny  that  Christian  Mylin  has  any  right  whatever  to 
apply  for  said  citation  according  to  the  acts  of  assembly  and  the 
circumstances  of  this  case;  and  these  respondents  further  deny,  and 
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most  explicitly  declare  and  say,  that  they  have  no  money  or  estate 
whatever  in  their  hands,  of  the  said  Christian  Mylin,  under  the  said 
deed  of  assignment,  since  the  5th  day  of  March  1823. 

That  in  the  district  court  for  the  city  and  county  of  Lancaster, 
these  respondents  were  attached  for  refusing  to  settle  an  account  on 
the  estate  of  said  Christian  Mylin,  and  after  full  argument  on  the 
20th  and  2lst  days  of  October  1835,  they  were  discharged,  &c. 
They  therefore  pray  that  the  citation  issued  against  them  by  the 
court,  on  the  22(1  day  of  August,  may  be  discharged,  &c.  and  they 
will  pray,  &c. 

The  respondents  gave  proof  of  the  facts  stated  in  their  answer, 
and  exhibited  the  release  mentioned. 

The  complainants  gave  a  great  deal  of  evidence  tending  to  show 
that  Christian  Mylin  was  a  drunkard,  at  the  date  of  the  release,  and 
incompetent  to  do  business  ;  but  the  result  of  all  the  evidence  on 
that  subject  was,  that  he  was  an  intemperate  man,  and  sometimes 
fit  and  sometimes  unfit  to  do  business.  The  court  below  refused  to 
grant  the  attachment,  and  made  absolute  the  rule  on  behalf  of  the 
respondents  to  show  cause  why  they  should  not  be  discharged  from 
the  citation. 

JYorris,  for  appellant,  cited,  1  Madd.  Chan.  100,  298,  262  ;  2  Whart, 
Rep.  494 ;  2  Sch.  fy  Lef.  720  ;  9  Cond.  Chan.  Rep.  349 ;  3  Cond, 
Chan.  Rep.  446  ;  4  Serg.  <$•  Rawle  112. 

Reigart,  for  appellees,  cited,  6  Watis  159. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — -After  an  estate  has  been  settled,  and  releases  execut, 
ed,  followed  by  an  acquiescence,  for  a  number  of  years,  the  accounts 
will  not  be  opened.  The  presumption  is,  that  every  thing  has  been 
fairly  and  honestly  done  ;  and  such  releases  and  settlements  are  fa* 
voured  by  the  courts,  because  they  tend  to  repose  and  quietness. 
But  it  is  said,  that  relief  against  a  release  is  given  by  courts  of  law 
and  equity,  in  the  same  manner,  as  against  other  contracts,  under 
particular  circumstances  ;  as  where  it  was  obtained  by  fraud,  or 
misrepresentation,  or  has  been  executed  by  one  ignorant  of  his 
rights,  and  not  in  a  situation  to  inform  himself.  So,  where  undue 
advantage  is  taken  of  the  weakness  or  necessities  of  the  partyr  or 
when  there  exists  a  confidential  personal  relation,  as  if  obtained  by  a 
guardian  from  his  ward  shortly  after  coming  of  age,  or  by  an  attor. 
ney  from  his  client,  or  by  a  trustee  from  his  cestui  trust.  The  ex.. 
ceptions  are  undoubtedly  as  well  founded  as  the  rule  itself.  The 
confidential  relation  spoken  of  certainly  exists  ;  and  if  it  appeared 
that  there  was  fraud,  or  imposition,  or  a  gross  mistake,  we  should 
feel  bound  to  decree  an  account.  But  having  already  allowed 
Christian  Mylin  the  1500  dollars,  in  the  account  against  the  ex- 
ecutors  of  John  Mylin,  it  does  not  clearly  appear  that  there  hag 

VII. — G  2. 
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been  either  fraud,  imposition,  or  a  gross  mistake.  Taking  the  sales 
of  the  real  and  personal  estate  to  amount  to  13,835  dollars,  and  the 
payments  to  12,802  dollars,  there  remains  a  balance  of  1032  dollars. 
From  this  we  must  deduct  the  costs,  charges  and  commissions  for 
settling  the  estate,  also  the  debts  by  simple  contracts,  which  doubt- 
less existed. 

After  these  deductions  are  made,  we  cannot  say  that  such  a  clear 
case  has  been  exhibited,  as  would  justify  us  in  disturbing  a  settle- 
ment, after  such  a  lapse  of  time.  Fraud  is  not  to  be  presumed; 
and  no  evidence  has  been  given  that  can  induce  us  to  suppose,  that, 
in  this  transaction  there  has  been  any  unfair  dealing  or  practice. 
The  settlement  was  made  in  the  lifetime  of  the  father,  with  his 
knowledge  and  assent.  He,  without  doubt,  would  see  justice  done 
to  his  unfortunate  son  Christian.  As,  under  all  the  circumstances, 
we  think  it  would  be  a  dangerous  precedent  to  interfere  with  the 
settlements,  it  is  ordered  that  the  decree  of  the  common  pleas  be 
affirmed. 

Decree  affirmed. 


M'Clure  against  Ege. 

An  execution  levied  upon  personal  property  and  stayed  indefinitely  by  the 
plaintiff,  and  suffered  thus  to  remain  for  about  a  year  and  eight  months,  loses 
its  lien  upon  the  property  levied,  as  to  subsequent  executions. 

APPEAL  by  the  administratrix  of  David  M'Clure,  J.  D.  Cassel 
and  Joseph  Crips,  for  the  use  of  Samuel  Irvine,  from  the  decree  of 
the  court  of  common  pleas  of  Cumberland  County,  appropriating  the 
proceeds  of  the  sale  of  the  personal  property  of  Michael  P.  Ege  and 
Joseph  A.  Ege. 

The  opinion  of  the  court  contains  all  the  facts  of  the  case,  and  re- 
views the  authorities  cited  by  the  counsel.  The  cause  was  ar- 
gued by 

Devor  and  Alexander,  for  the  appellants. 
Biddle  and  Walts,  for  the  appellee. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  facts  presented  the  following  case.  On  the  9th 
of  February  1835,  a  fieri  facias,  at  the  suit  of  D.  M'Clure,  issued 
against  Peter  Ege.  Real  debt  2466  dollars  29  cents,  and  costs. 
And  on  the  1 8th  and  19th  of  February,  other  writs  of  fieri  facias  ; 
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Crips,  for  Irvine,  and  Cassel  and  the  Carlisle  Bank,  each  &  fieri  facias, 
for  sums,  amounting,  together,  to  above  3000  dollars. 

On  the  6th  of  March  1835,  Peter  Ege  made  an  assignment  of  all 
his  personal  property  at  his  iron  works,  and  the  stock  at  the  works, 
particularly  specified,  to  his  sons,  M.  P.  Ege  and  J.  A.  Ege,  in  con- 
sideration of  20,000  dollars,  and  rented  the  iron  works  at  7000  dollars 
per  year.  This,  it,  was  stated,  was  done  with  hopes  that  the  sons,  by 
their  exertion,  could  raise  money  to  extricate  their  father  from  his 
embarrassments.  But  the  sheriff  had  levied  the  first,  and  then  the 
other  above  specified  executions,  on  this  same  personal  property. 

On  the  26th  of  March  an  agreement  was  made  as  follows  : 

D.  M'Clure  v.  Peter  Ege  ;  No.  48,  of  April  1835.  Crips  for  Ir- 
vine v.  The  same  ;  No.  69,  of  same  term.  J.  D.  Cassel  v.  The  same ; 
No.  70,  of  same  term.  Carlisle  Bank  v.  The  same ;  No.  71,  of  same 
term. 

We  agree  that  on  the  above  recited  fieri  facias,  now  in  the  hands 
of  the  sheriff  of  Cumberland  county,  the  sheriff  shall  not  proceed  to 
act  any  further,  for  the  present,  but  the  levies  shall  remain  as  they 
now  are,  and  the  writs  remain  in  the  sheriff's  hands.  In  case  of  the 
appearance  of  any  such  danger  as  would  be  likely  to  jeopard  the 
safety  of  the  debt,  the  sheriff  may  be  directed  to  proceed.  The  secu- 
rities and  priority  of  lien  of  said  executions  shall  remain  as  at  present. 
This  agreement  shall  have  no  effect,  unless  signed  on  behalf  of  all 
the  plaintiffs.  M.  P.  and  J.  A.  Ege  covenant  that  the  above  execu- 
tions shall  be  paid  out  of  the  property  sold  to  them  by  Peter  Ege,  and 
which  has  been  levied  on  by  virtue  of  said  writs. 

Signed  by  attorneys  of  all  but  the  Carlisle  Bank,  March  16, 1835. 

Test,  JOSEPH  A.  EGE. 
M.  P.  EGE. 

The  deposition  of  J.  A.  Ege  was  taken,  who  stated  that  the  paper 
above,  contained  the  whole  of  the  agreement,  as  he  recollected  it. 
That  a  Mr  Weaver  was  indorser  for  the  debt  to  the  Carlisle  Bank  ; 
and  although  he  had  agreed  to  the  above  arrangement,  he  refused 
to  sign,  or  let  the  bank  sign  ;  in  consequence  of  which,  he,  Joseph  A. 
Ege,  paid  the  debt  to  the  bank,  and  produced  the  sheriff's  receipt. 
That  if  the  above  arrangement  had  not  been  made,  he  and  his  bro- 
ther would  not  have  taken  the  personal  property,  on  the  assignment, 
or  taken  a  lease  of  the  works;  and  it  would  have  been  sold  on  the 
executions.  That  they  had  also  paid  a  part  of  the  debt  to  Cassel 
(above  1100  dollars),  and  they  had  paid  many  other  debts  of  their 
father. 

The  depositions  of  the  counsel  who  signed  the  agremeent  were 
also  taken,  not  varying  the  case  otherwise  than  as  to  their  under- 
standing of  it.  And  a  notice,  dated  in  August  1836,  and  served  some 
time  in  the  next  autumn,  was  shown,  in  which  the  attorney  of  David 
M'Clure  requested  the  sheriff  to  proceed  and  sell  on  his  execution. 
M.  P.  and  J.  A.  Ege  took  possession  of  the  property,  and  carried  on 
the  works  in  their  names,  immediately  after  the  agreement  of  16th 
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March  1835;  and  while  so  carrying  on,  became  indebted,  and  writs 
of  fieri  facias  issued  against  them  to  November  term  1836,  and  to 
January  1837,  and  the  other  terms  of  that  year  ;  and  a  t estatum  fieri 
facias,  for  7000  dollars,  and  another  for  3000  dollars,  came  from  York 
county.  At  length  the  sheriff  sold,  and  to  M'Clure's  execution  re- 
turned (for  the  fieri  facias  had  never  been  returned,  until  after  the 
sale  in  1838),  "  Levied  on  the  personal  property  of  P.  Ege,  as  per 
schedule  (which  specified  almost  every  thing),  and  execution  stayed 
by  agreement  signed  by  the  plaintiff's  attorney,  a  copy  of  which  is 
hereto  attached  ;  after  which  a  portion  of  said  property  was  consumed, 
and  disposed  of  by  the  defendant,  the  same  being  in  use  by  the  de- 
fendant, at  his  furnace  called  Pine  Grove,  and  the  residue  was  trans- 
ferred by  the  defendant  to  M.  P.  and  J.  A.  Ege,  against  whom  writs 
of  fieri  facias  were  issued,  and  the  property,  embracing  part  of  that 
I  had  so  levied  on,  was  sold  for  12,889  dollars  79  cents,  on  said  fieri 
facias,  on  which  I  have  returned  money  made,  as  before  the  said  sale. 
Mr  Alexander,  the  attorney  of  the  plaintiff,  M'Clure,  gave  me  notice 
to  proceed  on  this  writ.  The  money  is  in  my  hands  for  distribution, 
and  I  will  pay  the  same  according  to  the  decree  of  the  court."  . 

The  amount  due  on  the  several  executions  against  M.  P.  and  J. 
A.  Ege,  exceeds  the  sum  in  court. 

Peter  Ege  had  assigned  the  lease  from  his  sons  for  7000  dollars  per 
year,  to  a  Mr  Lewis,  for  the  first  year,  and  also  for  the  year  ending 
in  1837  ;  and  the  lease  for  the  year  ending  in  March  1838,  to  a  Mi- 
Gardner.  There  was  no  allegation  that  these  were  not  bonafide, 
and  to  pay  moneys  advanced  by  those  gentlemen.  There  was  due 
of  rent  of  last  year,  after  allowing  all  credits,  5542  dollars  46  cents. 
This  was  claimed  for  the  landlord,  under  an  act  securing  rent  not 
exceeding  one  year. 

J.  A.  Ege  proved,  that  of  the  property  sold,  about  5000  dollars 
worth  was  the  same  which  they  got  from  their  father. 

It  may  not  be  amiss  to  take  a  short  review  of  the  practice  and  de- 
cisions relating  to  the  subjects  in  contest  here.  In  Leidy  v.  Wallace, 
4  Dall.  163,  we  find  it  said  :  "  the  law  in  this  country  is  not  the  same 
as  in  England.  This  departure  from  the  English  practice  arose  from 
sentiments  of  humanity,  and  the  peculiar  situation  of  the  country. 
In  the  interior,  goods  were  never  removed,  after  the  levy.  If,  how- 
ever, the  intention  of  leaving  them  with  the  defendant  was  fraudu- 
lent, a  subsequent  execution  would  be  preferred  in  Pennsylvania,  as 
well  as  in  England."  The  levies,  in  that  case,  were  on  horses  and 
cattle  and  farming  utensils,  and  the  money  was  awarded  to  an  exe- 
cution levied  two  years  before,  in  preference  to  a  later  one.  A  few 
pages  after,  in  the  same  book,  will  be  found  Chancellor  v.  Philips, 
in  which  a  distinction  is  taken  between  household  goods  and  a  store, 
or  any  articles  expressly  kept  for  sale. 

I  do  not  cite  these  cases  as  evidence  of  what  the  law  now  is,  but 
as  showing  what  it  was  once  considered  to  be. 

In  Smith  v.  Lewis,  2  Serg.  fy  Rawle  159,  the  position  is  distinctly 
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admitted,  that  leaving  property  levied  on  in  the  hands  of  the  defen- 
dant, does  not  make  it  subject  to  be  taken  by  a  subsequent  execution; 
yet,  it  is  said,  leaving  it  a  great  length  of  time  may  make  a  diffe- 
rence, especially  if  the  levy  is  not  returned,  and  the  defendant  there- 
by gained  a  false  credit. 

In  Eberle  v.  Myers,  1  Rawle  366,  we  find  a  case  of  a  stay  ordered 
by  the  plaintiff,  and  the  property  used  and  offered  for  sale  by  the  de- 
fendant ;  and  other  circumstances,  which  showed  an  intention  to  pro- 
tect the  defendant  in  possession  of  the  goods;  and  a  second  execu- 
tion took  the  proceeds. 

In  Howell  v.  Atkin,  2  Rawle  281,  the  plaintiff  told  the  sheriff  he 
need  not  remove  the  goods  ;  in  less  than  a  month  there  came  a  se- 
cond execution;  but  as  there  had  been  no  orders  to  stay  by  the  plain- 
tiff, the  first  execution  took  the  proceeds.  The  superiority  of  the 
English  practice,  and  the  necessity  by  it  of  removing  the  goods,  or 
leaving  an  officer  in  the  house,  had  been  very  warmly  urged,  and 
part  of  the  opinion  was  in  vindication  of  our  practice  :  the  conclusion 
is,  however  ;  "I  give  no  opinion  as  to  what  length  of  time  may  elapse 
after  a  levy.  I  know  of  no  fixed  rule.  If  from  the  declarations  of 
the  plaintiff  it  is  apparent  the  levy  is  made,  not  to  collect  the  money, 
but  to  protect  the  goods  of  the  defendant  from  other  creditors,  it  is,  as 
to  those  others,  fraudulent.  This  may  be  inferred  from  circum- 
stances ;  and,  in  some  cases,  from  great  length  of  time ;  and  when 
fraud  is  found,  the  levy  loses  its  preference." 

In  4  Rawle  380,  whether  the  first  execution  shall  lose  its  prefe- 
rence, is  put  on  the  point  whether  the  plaintiff  ordered  a  stay  of  pro- 
ceedings. 

And  in  5  Watts  302,  it  is  said,  the  procrastination  of  the  sheriff, 
even  by  the  sufferance  of  the  execution  creditor,  is  not  fraudulent 
per  se,  and  the  creditor  is  to  be  postponed  only  where  he  has  directed 
the  sheriff  not  to  proceed. 

I  go  back  to  The  Commonwealth  v.  Strembeck,  3  Rawle  343,  as 
being,  in  some  particulars,  more  like  the  one  before  us.  It  is  there 
suggested,  that  delay  so  great  as  in  the  first  cases  in  Dallas,  would 
not  be  safe  now.  That  although  no  fraud  was  intended,  there  might 
be  what  would  be  considered  a  fraud  in  law ;  as  in  the  case  of  a  sale  or 
mortgage  of  personal  property,  and  the  former  owner  still  retaining 
possession.  And  a  sale  to  a  bona  fide  purchaser,  or  an  assignment  to 
trustees  for  all  creditors,  and  deed  recorded,  and  bond  given,  and 
possession  taken,  is  put  on  the  same  footing  with  a  subsequent  exe- 
cution ;  and  the  title  of  such  assignees  held  good  after  a  stay  of  exe- 
cution by  the  first  creditor  of  foilrteen  months. 

We  come  now  to  the  present  case.  I  shall  premise  that  there 
seems  to  be  nothing  in  the  objection  that  the  Carlisle  Bank  did  not 
sign  the  agreement.  The  object  of  that  was,  that  no  one  of  the  four 
execution  creditors,  by  withholding  his  signature,  should  sell  the 
goods  levied  on,  so  as  to  gain  a  preference  over  the  others.  This 
debt  was  paid  by  the  purchaser  of  the  goods,  and  left  the  levies  of 
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the  other  three  as  they  stood  ;  better  than  before,  instead  of  worse. 
The  object  of  these  creditors,  I  may  assume,  was  not  to  defraud  any 
person,  but  intended  as  an  act  of  kindness  to  Mr  Ege  and  his  family; 
at  the  same  time  intending  to  keep  themselves  safe  :  but  it  was  an 
indefinite  stay  of  the  executions;  it  was  more,  it  was  expressly  part 
of  the  agreement,  that  the  defendant,  Peter  Ege,  should  sell  the  pro- 
perty levied;  or,  more  properly,  to  enable  him  to  comply  with  a  sale 
already  made.  It  induced  the  sons  to  take  the  property,  and  in  con- 
sideration of  it,  to  assume  the  debts  to  these  three  plaintiffs,  and  to 
others.  It  induced  these  young  men  to  engage  in  the  management 
of  the  works  ;  and  the  possession  of  this  personal  property  conduced 
to  give  them  credit;  and,  we  may  presume,  gained  them  credit. 
The  agreement  was,  that  the  goods  should  be  subject  to  these  levies ; 
and  even  the  fact  that  such  levies  had  been  made,  was  not  known, 
except  to  the  parties  and  the  sheriff;  the  writs  and  levies  were  not 
returned.  In  the  mean  time,  some  of  the  debts  of  the  father  were 
paid  off;  but  heavy  debts  were  contracted  by  the  sons.  After  some 
judgments  had  been  obtained  against  the  sons,  and  many  suits  were 
instituted,  the  plaintiffs  in  the  first  executions,  or  some  of  them,  re- 
quested the  sheriff  to  sell  on  their  executions.  He  did  not;  but  sold 
and  returned  the  fact,  and  the  court  distributed  the  money  ;  and  we 
see  no  error  in  the  decree. 

It  has  been  argued  that  we  ought  to  decide  the  cause  as  if  the 
sheriff  had  sold  in  November  1836.  We  do  not  think  so;  we  must 
decide  on  the  facts  as  they  occurred;  not  on  them  as  one  party 
wished  them  to  occur.  And  we  are  not  called  on  to  decide  whether, 
after  the  agreement  in  this  case,  the  young  men  assuming  responsi- 
bilities, and  others  giving  them  credit  on  the  ground  of  the  first  cre- 
ditors agreeing  that  the  property  of  the  father,  already  levied  on, 
should  be  sold  to  them  and  put  into  their  possession,  the  first  credi- 
tors had  or  had  not  lost  all  lien  on  the  personal  property,  as  against, 
those  who  trusted  the  sons.  But  we  affirm  the  decree  because  of 
this  indefinite  stayand  the  length  of  time  which  elapsed, and  the  other 
circumstances.  The  right  of  M'Clure  and  others,  as  against  the 
(Creditors  of  the  eons,  was  gone. 

J)ecree  affirmed. 
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Keim  against  Muhlenberg* 

A  legatee,  who  is  indebted  (o  the  estate  of  his  testator,  is  not  entitled  to  Re- 
cover his  legacy,  nor  that  which  he  holds  by  assignment  in  right  of  another1 
legatee,  so  long  as  any  part  of  that  debt,  equal  to  the  amount  of  the  legacies 
claimed,  remains  due  and  unpaid :  and  the  assignee  of  such  legatee  can  be  in 
no  better  situation  than  the  legatee  himself. 

ERROR  to  the  common  pleas  of  Berks  county. 

Henry  A.  Muhlenberg,  assignee  of  Daniel  Fichthorn,  who  was  the 
assignee  of  Daniel  and  John  Fichthorn,  against  Benneville  Keim, 
executor  of  Andrew  Fichthorn  deceased,  and  the  heirs  and  represen- 
tatives of  said  deceased.  Case  and  special  verdict. 

On  the  20th  day  of  October,  A.  D.  1822,  Andrew  Fichthorn  died, 
having  first  made  his  last  will  and  testament,  which  was  duly  proved 
on  the  23d  day  of  October,  A.  D.  1822,  whereby  he  devised  and  be- 
queathed all  his  property  to  his  children,  in  equal  shares,  to  wit,  John, 
Daniel,  Charles,  William,  Lewis,  Andrew,  George,  Catharine  inter- 
married with  Adam  Foesig,  Susan,  and  appointed  Benneville  Keim 
the  executor  in  his  said  will. 

On  the  27th  of  September  1830,  Daniel  Fichthorn,  son  of  Andrew 
Fichthorn,  the  above  stated  testator,  assigned  and  transferred,  for  a 
valuable  consideration,  unto  Daniel  Fichthorn,  all  such  sums  of  mo- 
ney, legacies,  &c.,  which  he  was  entitled  to  receive  of  and  from 
Benneville  Keim,  the  executor  in  his  father's  will,  and  also  consti- 
tuted him,  the  said  Daniel,  his  true  and  lawful  attorney,  to  sue  for 
and  recover  the  said  money  and  legacies,  and  to  have  and  receive, 
for  the  consideration  therein  mentioned,  for  himself,  his  heirs,  execu- 
tors, administrators  and  assigns,  all  such  sums  of  money  as  the  said 
Daniel  Fichthorn  should  be  entitled  to,  under  the  said  last  will  and 
testament  ;  which  assignment  and  power  of  attorney  were  duly  exe- 
cuted and  acknowledged  according  to  law. 

On  the  28th  of  August  1837,  Daniel  Fichthorn,  the  assignee  and 
attorney  of  the  said  legatee,  for  the  consideration  therein  mentioned, 
assigned  and  transferred  his  right  to  receive  all  such  sum  or  sums  of 
money,  as  his  said  principal  would  be  entitled  to  receive  of  and  from 
Benneville  Keim,  the  executor  as  aforesaid,  unto  Henry  A.  Muhlen- 
berg, his  heirs  and  assigns,  with  power  to  receive  and  receipt  for  the 
same  in  the  usual  form. 

On  the  22d  of  February  1831,  John  Fichthorn,  another  of  the  sons 
of  the  said  Andrew  Fichthorn  deceased,  in  and  for  the  consideration 
therein  mentioned,  made  in  the  same  manner  and  for  the  same  pur- 
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poses  and  effect,  a  similar  assignment  and  transfer  of  his  interest  in 
the  said  estate,  to  the  same  Daniel  Fichthorn,  who,  on  the  aforesaid 
28th  of  August  1837,  also  assigned  John's  share,  part  interest  in  the 
estate  of  Andrew  Fichthorn  deceased,  to  Henry  A.  Muhlenberg. 

To  January  term  1834,  No.  18,  an  action  of  covenant  was  insti- 
tuted in  the  court  of  common  pleas  of  Berks  county,  by  the  said 
Benneville  Keim,  executor  of  the  said  Andrew  Fichthorn  deceased, 
against  Daniel  Fichthorn  (to  whom  and  by  whom  the  above  stated 
assignments  and  transfers  were  made)  and  George  Boyer,  to  recover 
the  amount  of  nine  several  bonds,  executed  by  George  Kershner  to 
George  Shertle,  assigned  by  Shertle  to  Fichthorn  and  Boyer,  the  par- 
ties in  the  suit,  and  assigned  by  them,  with  their  guarantee,  to  the 
said  Andrew  Fichthorn,  Jun. 

This  suit  was  arbitrated,  and  a  report  found  in  favour  of  the  plain- 
tiff, September  24,  1834,  for  2556  dollars  21  cents. 

From  this  award  George  Boyer  appealed.  Daniel  Fichthorn 
abided  by  the  finding, 

At  August  term  1837,  the  14th  of  August,  the  cause  was  tried  in 
the  court  of  common  pleas,  and  a  verdict  rendered  against  George 
Boyer,  and  in  favour  of  the  plaintiff,  for  3425  dollars  36  cents. 

George  Boyer's  property  having  been  sold  by  the  sheriff,  the 
amount  of  the  above  stated  award,  with  interest,  was  adjudged  by 
the  court  to  Benneville  Keim,  the  plaintiff  in  the  said  suit,  amounting 
Jo  2997  dollars  12  cents,  being  the  balance  of  the  said  proceeds  which 
remained  after  payment  of  prior  liens. 

The  question  on  this  statement  of  facts  for  the  decision  of  the  court 
is,  whether  the  assignee  of  the  shares  of  Daniel  and  John  Fichthorn 
is  entitled  to  a  pro  rata  distribution  of  the  sum  of  2997  dollars  12 
cents,  with  the  other  legatees  of  the  said  Andrew  Fichthorn  deceased, 
or  whether  the  assignee  of  the  shares  of  the  said  Daniel  and  John 
is  to  be  postponed  until  the  other  seven  legatees  shall  have  first  re- 
ceived their  respective  and  full  portions  of  the  amount  of  the  verdict, 
to  wit,  3426  dollars  36  cents. 

If  the  opinion  of  the  court  should  be  in  favour  of  the  former,  judg- 
ment to  be  entered  for  the  plaintiff.  If  their  opinion  be  in  favour  of 
the  latter,  then  judgment  to  be  entered  for  the  defendants.  Either 
party  may  sue  out  a  writ  of  error. 

April  1838,  the  court  gave  judgment  in  favour  of  the  plaintiff. 

Assignment  of  errors. 

The  court  erred  in  rendering  judgment  for  the  plaintiff:  they 
should  have  given  judgment  for  the  defendant. 

Hoffman  and  Greenough,  for  plaintiff  in  error,  cited,  17  Serg.  fy 
Rawte  400  ;  8  Serg.  fy  Rawle  34 ;  4  Walts  74;  7  Serg.  fy  Rawle  357; 
3  Wend.  331. 

Filbert,  for  defendant  in  error,  cited,  5  Watts  159  ;  4  Watts  75. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Henry  A.  Muhlenberg,  claiming  as  the  assignee 
of  Daniel  Fichthorn,  who  claimed  as  the  assignee  of  Daniel  Fich- 
thorn  and  John  Fichthorn,  two  of  the  children  and  legatees  of  An- 
drew Fitchthorn  deceased,  their  respective  legacies  bequeathed  to 
them  by  their  father,  and  assigned  the  same  to  Muhlenberg,  cannot 
be  considered  as  in  any  better  situation,  or  having  a  right  to  recover 
any  thing  by  virtue  of  the  assignment  to  him,  which  his  immediate 
assignor  would  not  be  entitled  to,  had  he  not  made  the  assignment 
under  which  Muhlenberg  claims.  The  claim  of  the  latter  is  liable 
to  all  the  objections  which  might  be  fairly  made  against  his  assignor 
had  he  retained  it,  and  were  now  the  party  here  asserting  a  right  to 
recover  the  same.  It  would  be  against  every  principle  of  equity,  as 
well  as  the  common  sense  of  justice  among  mankind,  to  permit 
Daniel  Fichthorn,  the  immediate  assignor  of  Mr  Muhlenberg,  to  draw 
money  from  the  estate  of  Andrew  Fichthorn  to  the  prejudice  of  the 
other  legatees,  who  still  retain  their  rights  under  the  will,  while  he 
owes  to  the  estate  or  fund  out  of  which  the  legacies  are  to  be  paid,  a 
sum  of  money  equal  in  amount  to  all  he  would  be  entitled  to  receive, 
were  he  to  pay  all  owing  by  him.  From  the  case  stated,  it  ap- 
pears that  when  he  held  the  claims  against  the  estate  of  the  testator, 
under  the  assignments  made  to  him,  he  was,  and  still  continues,  in- 
debted to  the  estate.  The  amount  of  his  indebtedness  was  after- 
wards ascertained,  by  a  judicial  determination  thereof,  on  the  24th  of 
September,  to  be  2556  dollars  and  21  cents.  This  sum  he  was 
bound,  and  ought  to  have  paid  :  had  he  done  so,  each  legatee  would 
have  been  entitled,  and  would  have  received  an  equal  proportion  of 
it  under  the  will  of  the  testator.  In  this  respect,  it  is  evident,  his  de- 
linquency has  been  an  injury  to  those  legatees  who  had  not  assign- 
ed their  legacies  to  him.  Then  to  permit  him  or  his  assignee  to 
draw  from  the  legacy  fund,  as  long  as  he  is  indebted  to  it,  would  be 
inequitable  and  unjust,  and  a  continuation  of  the  injury  arising  from 
his  delinquency  to  the  other  legatees.  But  it  is  contended  that  this 
debt  has  been  paid  by  George  Boyer,  the  co-covenantor  of  Daniel 
Fichthorn,  the  assignee  of  John  and  Daniel.  It  is  true  that  from  a 
judicial  sale  of  Boyei's  estate,  which  was  bound  for  the  payment  of 
it,  an  amount,  about  equal  to  it,  has  been  raised  and  remains  in  the 
court  below  for  distribution ;  but  it  would  be  neither  equitable  nor 
just  to  appropriate  the  money  made  out  of  the  sale  of  Boyer's  estate, 
in  the  first  place,  to  the  discharge  of  the  debt  or  money  which 
Daniel  Fichthorn  derived  an  equal  benefit  from,  with  Boyer  himself, 
and  was  therefore  equally  bound  in  equity  as  well  as  law,  to  pay  to 
the  estate  of  the  testator.  Boyer  was  bound,  himself  alone,  to  pay  a 
certain  sum  of  money,  over  and  above  that  for  which  he  was  equally 
bound  with  Daniel  Fichthorn.  He  was  bound  to  pay,  in  all,  3425 
dollars  and  36  cents,  with  interest  thereon  from  August  1837,  of 
which  Daniel  Fichthorn  was  only  bound  to  pay  2556  dollars  and  21 
cents,  with  interest  thereon  from  the  24lh  of  September  1834.  The 
vn. — H 
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amount  of  money  in  court,  raised  from  the  sale  of  Boyer's  property, 
is  2997  dollars  and   12  cents,  a  sum  about,  equal  to,  or  perhaps  a 
little  more,  than  the  2556  dollars  and  21  cents  with  its  interest,  for 
which  judgment  was  had  against  Daniel  Fichthorn;  but  the  differ- 
ence between  this  last  sum  and  the  3425  dollars  and  36  cents  with 
its  interest,  which  Boyer  was  condemned  to  pay,  must  be  paid  first 
out  of  the  money  arising  from  the  sale  of  his  estate;  because  it  is 
money  which  he  alone  was  liable  for,  and  is  bound  to  pay.     The 
justice  of  this  prior  appropriation  is  so  perfectly  obvious,  as  respects 
all  concerned,  that  it  cannot  possibly   be  denied  ;  for  the  residue 
of  the  money  in  court,  being  more  than  sufficient  to  meet  the  pay- 
ment, of  one  half  of  the  amount  of  the  judgment  against  Daniel 
Fichthorn,  it  is  clear  that  that  is  the  utmost  farthing  which  he  has 
any  right  to  claim  that  Boyer  shall  pay  of  it,  and  hence  it  is  clear 
that  he  cannot  object  to  this  prior  appropriation:  and  as  regards  the 
legatees,  who  still  retain  their  claims  under  the  will,  it  would  be 
doing  injustice  to  them,  not  to  make  this  prior  appropriation  of  so 
much  of  the  money  raised  from  the  sale  of  Boyer's  properly,  as  will 
satisfy  the  difference  between  the  amounts  of  the  respective  judg- 
ments obtained  against  him  and  Daniel  Fichthorn  :  and  it  being  fair 
to  make  it,  as  well  in  respect  to  these  legatees  as  to  Daniel  Fichthorn 
himself,  it  cannot  be  otherwise  than  just  as  it  affects  Boyer  and  his 
rights,  who  ought  not  to  be  compelled  to  pay  beyond  what  is  suffi- 
cient to  satisfy  his  legal  obligation  in  an  equitable  point  of  view.    It 
is  then  only  after  satisfying  the  difference  between  the  two  judgments 
against  Daniel  Fichthorn  and  Boyer  respectively,  that  any  of  the 
money  arising  from  the  sale  of  the  property  of  the  latter,  can  be 
appropriated  to  pay  any   portion  of  the  judgment  against  Daniel 
Fichthorn.     Daniel  Fichthorn  and  Boyer,  however,  having  partici- 
pated equally  in  the  benefit  derived  from  the  original  consideration 
of  this  judgment,  as  must  be  presumed  from  the  case  before  us,  are 
as  between  themselves  bound  each  to  pay  one  half  of  it;  and  under 
this  aspect  of  the  case,  it  appears  to  me,  that  only  one  half  of  it  ought 
to  be  paid  out  of  the  money  raised  from  the  sale  of  Boyer's  property, 
after  paying  the  difference  in  amount  between  the  two  judgments : 
unless  it  be  that  paying  only  one  half  of  it  would  not  be  sufficient  to 
satisfy  the  claims  of  the  other  legatees  in  full,  after  deducting  the 
amount  of  the  two  assigned  to  Daniel  Fichthorn,  from  the  whole 
aggregate  of  the  legacy  fund,  in  the  same  manner  as  if  the  3425 
dollars   and   36   cents,  recovered  against  Boyer,  were  fully  paid. 
This  all  appears  to  be  self  evident ;   for  it  is  impossible  to  avoid  dis- 
covering, at  the  first  glance,  that  it  would  be  unjust  and  inequitable 
to  permit  Daniel  Fichthorn  to  recover  money  from  the  legacy  fund, 
when  he  is  indebted  to  it  in  a  sum  equal  to  or  greater  than  that 
which  he  claims  to  recover;  and  that  he  should  not  be  allowed  to  re- 
quire Boyer  to  pay  money  to  the  legacy  fund,  while,  as  between 
them,  he  ought  in  equity  to  pay  it  himself,  merely  that  he  may  get 
hold  of  and  use  it,  and  turn  Boyer  round  to  his  suit  at  law  to  recover 
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it  back  as  he  can,  is,  as  would  seem,  equally  self  evident.  This  doc- 
trine is  not  only  in  accordance  with  the  principles  of  equity  and  na- 
tural justice,  but  with  the  policy  of  the  common  law,  which  is  oppo- 
sed to  whatever  would  unnecessarily  lead  to  circuity  of  action.  Mr 
Muhlenberg  being  the  assignee  of  Daniel  Fichthorn,  and  claiming 
through  him,  cannot  be  considered  as  standing  upon  a  better  footing 
than  his  assignor.  He  took  the  assignment  from  Daniel  Fichthorn 
subject  to  every  objection,  whether  equitable  or  legal,  that  might 
have  been  interposed  to  the  latter's  claiming  the  legacies  in  question, 
at  the  time,  The  latter  then  being  indebted  to  the  estate  of  the  tes- 
tator, or  the  legacy  fund,  2556  dollars  and  21  cents,  when  he  first 
purchased  and  obtained  from  John  and  Daniel  Fichthorn  their  rights 
respectively  to  the  legacies  bequeathed  to  them  by  their  father  in  his 
will,  could  not  object  to  the  other  legatees  claiming  to  be  paid  the 
whole  amount  of  their  legacies,  exclusively  out  of  the  moneys  on 
hand  belonging  to  the  legacy  fund,  so  as  to  leave  Daniel  Fichthorn, 
Che  assignee,  lobe  paid,  or  to  take  the  legacies  coming  to  him  under 
the  assignments,  out  of  the  debt  which  he  owed  to  the  estate  or 
legacy  fund.  As  long  as  he  actually  failed  or  neglected  to  pay  the 
debt,  owing  by  him,  in  money,  they  undoubtedly  had  a  right  to  in- 
sist upon  setting  the  one  off  against  the  other,  so  as  to  produce  a 
mutual  liquidation  thereof. 

We  are  therefore  of  opinion  that  Daniel  Fichthorn,  the  assignee 
of  the  shares  or  legacies  of  Daniel  and  John  Fichthorn,  must  be 
postponed  until  the  other  seven  legatees  shall  have  first  received  their 
respective  and  full  portions  of  the  3425  dollars  and  36  cents,  the 
amount  of  the  recovery  against  George  Boyer. 

The  judgment  of  the  court  below  is  reversed,  and  judgment  ren- 
dered by  this  court  in  favour  of  the  plaintiffs  in  error,  who  were  the 
defendants  below,  according  to  the  provision  contained  in  the  close 
of  the  case  stated. 

Judgment  reversed, 
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Shaeffer  against  Child. 

The  assignee  of  an  insolvent  debtor  may  dispose  of  his  effects  so  as  to 
make  the  most  of  them ;  he  may  consequently  dispose  of  a  doubtful  security  at 
a  price  supposed  to  be  fair,  though  less  than  the  nominal  value. 

The  lien  of  a  judgment  against  the  estate  of  an  insolvent  debtor  is  not  in- 
definitely  prolonged  by  the  twelfth  section  of  the  act  of  1814. 

A  judgment  upon  a  scire  facias  post  annum  et  diem  is  quod  recuperet.  An 
expired  judgment,  thus  revived,  binds  as  a  new  and  an  original  one,  and  conse- 
quently, only  what  the  debtor  had  at  the  time  of  revival. 

The  proceeds  of  sale  by  execution,  of  the  resulting  interest  of  an  insol- 
vent in  his  assigned  estate,  under  a  judgment  subsequent  to  his  discharge,  go 
to  the  execution  creditor,  and  not  to  the  assignee  of  such  debtor,  for  the  benefit  of 
his  general  creditors. 

ERROR  to  the  common  pleas  of  Lancaster  county. 

William  Child,  against  Charles  Shaeffer  and  Nathan  C.  Schofield, 
Field  &  Forbes,  and  Philip  Snyder.  Issue  directed  by  (he  court  to 
try  the  right  to  the  proceeds  of  a  sheriff's  sale  of  the  property  of  Mat- 
thias Ranch.  The  following  facts  appeared,  upon  which  each  of 
the  parties,  plaintiff  and  defendants,  claimed  the  money. 

The  first  judgment  on  record  was  that  of  David  Muma,  which 
was  entered  the  7th  of  July  1815,  and  revived  by  scire  facias  on 
the  29th  Nov.  1827.  David  Muma  was  discharged  as  an  insolvent 
debtor  the  5th  of  Feb.  1816,  and  his  assignee  assigned  the  judgment 
to  Shaeffer  &  Schofield  the  22d  of  Aug.  1831. 

Field  &  Forbes's  judgment  was  entered  28th  of  August  1815; 
Philip  Snyder's  judgment  was  entered  22d  of  Sept.  1815;  William 
Childs's  judgment  was  entered  the  2d  of  Oct.  1815,  and  revived  by 
scire  facias  the  27th  of  Aug.  1827.  Upon  this  judgment  &  fieri  facias 
was  issued,  which  was  levied  upon  the  real  estate  of  Matthias  Ranch, 
and  which,  upon  a  vendilioni  exponas,  was  sold  in  January  1828, 
for  335  dollars.  This  was  the  money  in  court  for  appropriation. 

Matthias  Rauch  was  discharged  as  an  insolvent  debtor  on  the  17th 
of  February  1817,  and  made  the  usual  assignment  of  all  his  estate  for 
the  benefit  of  his  creditors,  of  which  the  real  estate,  sold  as  above 
stated,  was  a  part. 

The  court  below  (Franklin,  then  President)  was  of  opinion  that 
none  of  the  claimants  was  entitled  to  the  money  :  that  Shaeffer  & 
Schofield  were  not  entitled  to  it,  because  the  assignee  of  David  Muma 
had  no  power  to  transfer  the  judgment  to  them,  and  because  the 
judgment  had  lost  its  lien  :  Field  &  Forbes  were  not  entitled  to  it, 
because  their  judgment  had  lost  its  lien,  and  William  Child  was 
not,  entitled  to  it  because  his  judgment  had  lost  its  lien  ;  and  when 
the  same  was  revived  in  1827,  the  defendant,  Matthias  Rauch,  had 
no  estate  upon  which  it  could  attach,  he  having  previously  assigned 
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it  for  the  benefit  of  his  creditors  generally  :  but  they  were  of  opinion, 
and  so  instructed  the  jury,  that  the  assignee  of  Matthias  Rauch,  when 
one  should  be  appointed,  would  be  entitled  to  have  the  money  from 
the  sheriff.  But  the  jury  found  a  verdict  for  the  plaintiff,  William 
Child.  A  motion  was  made  by  the  other  claimants  for  a  new  trial, 
pending  which,  president  Franklin  died.  The  motion  came  on  for 
argument  before  Collins,  President,  who  being  of  opinion  that  the 
verdict  of  the  jury  was  in  accordance  with  the  rules  of  law,  refused 
to  set  aside  the  verdict,  This  writ  of  error  was  then  sued  out. 

Frazier  and  Cfiampneys,  for  plaintiff  in  error,  cited,  Strand's  Purd. 
511;  5  Watts  68  ;  1  Perms.  Rep.  207 ;  8  Wend.  426  ;  3  Rawle  199  ;  3 
Yeales  520;  6  Binn.  391. 

./Rogers and  Jenkins,  contra;  stopped  by  the  court, 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Shaeffer  and  Schofield  would  not  be  debarred  from 
the  fruit  of  Muma's  judgment  by  the  supposed  inability  of  his  sur- 
viving trustee  to  pass  the  ownership  of  it.  The  assignees  of  an  in- 
solvent debtor  must  not  be  restrained  by  any  thing  less  than  express 
enactment,  from  making  the  most  of  his  effects  ;  and  they  may  con-, 
sequently  dispose,  at  discretion,  of  a  doubtful  security,  at  a  price 
supposed  to  be  a  fair  one,  though  less  than  the  nominal  value.  To 
preclude  them  from  benefiting  the  fund  by  the  temporary  rise  of  a 
depressed  article,  for  instance,  in  the  stock  market,  would  be  a 
senseless  deprivation  of  chances  that  might  fall  in  their  way.  If, 
however,  they  are  to  be  postponed  for  other  reasons,  the  error  in  this 
respect  cannot  be  material ;  and  it  is  therefore  necessary  to  advert 
to  the  question  of  priority  at  the  time  of  the  sale.  When  Rauch,  the 
debtor,  was  discharged,  the  judgments  against  him  still  retained  their 
liens  ;  and  these  are  supposed  to  have  been  indefinitely  prolonged  by 
the  twelfth  section  of  the  act  of  insolvency,  passed  in  1814,  which 
provides  that  the  land  and  goods  shall  remain  subject  to  existing 
liens  by  mortgage,  judgment  or  execution  ;  and  it  is  certain  that 
when  the  land  is  instantly  converted,  incumbrances  are  to  be  first 
paid  in  the  order  of  their  priority.  The  clause  however  is  not  a 
creative,  but  a  protective  one.  Its  purpose  is  not  to  enlarge,  but  to 
preserve.  The  conversion  of  an  insolvent  debtor's  land  seldom  follows 
the  assignment  with  the  rapidity  of  a  sale,  after  seizure  on  execution  ; 
and  the  same  inconvenience  is  experienced  from  stale  liens  by  pur- 
chasers and  creditors,  whether  the  title  be  vested  in  trustees  or  re^ 
tained  by  the  debtor.  At  the  date  of  the  act  of  1827,  then,  the  liens 
had  expired,  and  the  assignees  held  the  land  discharged  and  for  the 
benefit  of  the  general  creditors  ;  and  how  can  that  act  be  suffered  to 
impinge  on  an  intermediate  conveyance  by  the  doctrine  of  relation? 
Its  object  was  avowedly  to  continue  liens  then  in  force,  not  to  restore 
those  that  had  lost  their  hold  ;  for  it  could  not  continue  what  did  not 
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exist.  Then  what  was  Child's  judgment  when  subsequently  revived 
by  scire  facias  ?  It  was  awakened  to  a  new  existence,  not  to  the  con- 
tinuance of  an  old  one.  With  us,  judgment  on  a  scire  facias  post 
annum  et  diem  is  quod  recuperet — not,  as  elsewhere,  an  award  of  ex- 
ecution ;  and  our  scire  facias  to  continue,  was  held,  in  the  case  of 
Mason's  Estate,  5  Watts  464,  to  partake  of  the  same  quality.  An  ex- 
pired judgment,  thus  revived,  then,  binds  as  a  new  and  an  original  one, 
and  consequently  only  what  the  debtor  had  at  the  time.  What  had 
Rauch,  the  debtor  1  He  had  parted  with  his  land  to  trustees  for  the 
benefit  of  his  general  creditors,  and  had  consequently  disabled  himself 
from  affecting  the  title  to  it  by  a  conveyance,  or  even  an  involuntary 
incumbrance,  further  than  regards  the  resulting  trust  of  the  residue, 
if  any,  which  the  law  implies  for  him,  and  which  was  considered,  in 
Sommer  v.  Sommer,  1  Walts  304,  to  be  such  an  interest  as  might  be 
bound  and  sold.  So  much,  and  no  more,  was  sold,  if  any  thing  was, 
on  Child's  execution  ;  but  not  for  the  benefit  of  the  general  creditors. 
The  money  made  was  the  produce,  not  of  their  estate,  but  of  a  con- 
tingent interest  of  the  debtor ;  and  that  alone  passed  to  the  pur- 
chaser. According  to  the  principle  of  Stauffer  v.  The  Commissioners, 
I  Watts  301,  even  the  lien  of  the  execution  would  give  the  seizing 
creditor  the  proceeds,  as  of  a  chattel  not  bound  by  a  prior  lien.  But 
Child's  judgment  of  revival  bound  the  insolvent  debtor's  contingent 
trust  estate  ;  and  he  is  entitled  to  the  fruit  of  it.  There  is  nothing 
in  the  material  parts  of  the  direction  contrary  to  these  principles;  and 
the  assignment  of  errors  is  not  sustained. 
Judgment  affirmed. 


Hoffman  against  Strohecker. 

No  title  passes  to  a  vendee  who  is  guilty  of  actual  fraud  in  procuring  it, 
whether  the  sale  be  private  or  judicial.  He  who  purchases  at  sheriff's  sale, 
knowing  at  the  time  that  the  judgment  on  which  the  sale  is  made  was  satisfied, 
acquires  no  title  ;  and  a  purchaser  from  him  stands  in  no  better  situation,  unless 
he  be  a  purchaser  for  a  valuable  consideration,  without  notice  of  the  fraud. 

Courts  are  anxious  to  protect  titles  which  depend  upon  the  record  ;  it  is  the 
muniment  of  title  on  which  purchasers  depend,  and  they  are  not  bound  to  look 
beyond  it  to  discover  latent  frauds  of  which  they  have  no  notice,  and  to  which 
there  is  nothing  to  direct  their  attention. 

ERROR  to  the  common  pleas  of  Berks  county. 

Jacob  Hoffman  against  Peter  Strohecker.  This  was  an  action  of 
ejectment  for  fifty-one  acres  of  land,  in  which  each  party  claimed 
under  the  same  original  title,  admitted  to  have  been  in  John  Garber. 

After  the  death  of  John  Garber  intestate,  upon  the  petition  of 
John  Garber,  his  eldest  son  and  heir  at  law,  there  was  a  proceeding 
in  partition,  by  which  the  land  in  dispute  was  vested  in  the  said  John 
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Garber  the  son,  on  the  6th  August  1819,  he  having  entered  into  re- 
cognizances for  the  payment  of  the  shares  of  the  other  heirs.  On 
the  10th  of  July  1835,  a  judgment  was  obtained  against  John  Gar- 
ber the  son,  upon  which  execution  issued,  was  levied  upon  the  land 
in  dispute,  and  on  the  9th  November  1835,  the  same  was  sold  to 
Jacob  Hoffman,  the  plaintiff. 

The  defendant,  to  maintain  the  issue  on  his  part,  gave  in  evidence 
the  record  of  an  action  by  John  S.  Hiester,  against  David  Garber  and 
John  Garber,  administrators  of  John  Garber  deceased,  to  August 
term  1822  ;  debt  on  bond  in  the  penalty  of  4500  dollars,  conditioned 
for  the  payment  of  2250  dollars. 

This  suit  was  brought  on  the  llth  of  July  1822,  and  the  following 
statement  filed  on  the  paper  containing  the  proscipe.  "The  above 
suit  is  founded  on  a  joint  and  several  bond  executed  by  John  Garber 
deceased,  and  John  Strohecker,  dated  the  25th  day  of  September, 
A.  D.  1817,  for  4500  dollars  ;  penalty  conditioned  for  the  payment 
of  2250  dollars  on  the  25th  day  of  September  next,  with  lawful  in- 
terest." 

On  the  llth  November  1822,  judgment  by  default  was  rendered 
for  the  plaintiff,  upon  which  a  fieri  facias  was  issued  to  January  term 
1823,  which  was  levied  upon  two  tracts  of  land,  one  of  which  was 
the  land  in  dispute,  which  were  condemned.  A  venditioni  exponas 
issued  to  April  term  1823,  which  was  returned,  "sold  one  tract  of 
land  to  Joseph  Hoch  for  6910  dollars  ;  and  the  land  in  dispute  to 
Nicholas  Slidel  for  5015  dollars."  Upon  the  return  of  the  writ  a  mo- 
tion was  made  to  show  cause  why  the  sale  to  Slidel  should  not  be 
set  aside.  On  the  9th  of  April  1823,  the  deed  to  Hoch  was  acknow- 
ledged ;  and  on  the  12th  of  April  1823,  the  sale  to  Slidel  was  set 
aside,  and  the  levy  and  inquisition  on  the  land  in  dispute  were  set  aside, 
and  an  alias  fieri  facias  was  awarded  by  the  court  for  the  residue  of 
the  debt,  interest,  and  costs,  returnable  to  August  term  1823,  upon 
which  the  same  tract  of  land  was  levied  on  and  condemned  :  theproe- 
cipe  for  this  alias  fieri  facias  was  dated  3d  June  1823."  A  venditioni 
exponas  was  issued  to  November  term  1823,  which  was  returned  "sold 
to  John  Strohecker  for  5500  dollars."  A  sheriff's  deed  was  made  to 
him,  dated  21st  October  1823,  and  acknowledged  14th  November 
1827. 

On  the  14th  April  1823,  John  S.  Hiester  received  from  the  sheriff 
2392  dollars  17  cents,  in  full  of  the  debt  and  interest  on  his  judg- 
ment. The  sheriff  proved  that  this  payment  was  made  out  of  the 
money  arising  from  the  sale  of  the  land  to  Hoch. 

Mr  Hiester  has  been  examined,  and  he  testified,  that  he  did  not 
apply  for  the  order  that  an  alias  fieri  facias  should  issue.  He  also 
testified  that  sheriff  Betz,  and  either  David  or  John  Garber  called  on 
him,  to  give  the  prcetipe  for  the  fieri  facias.  That  he  refused,  inas- 
much as  his  debt  had  been  paid.  That  they  then  told  him,  that 
there  were  other  debts,  and  their  object  was  to  save  time  and  costs. 
That  he  then  signed  the  prcecipe,  and  afterwards,  he  also  signed  the 
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prc&cipe  for  the  venditioni,  on  these  representations,  for  the  same  pur- 
pose. 

It  was  shown  that  this  debt  to  Hiester  was  for  money  lent  by  him 
to  John  Garber  deceased,  and  John  Strohecker,  as  joint  debtors. 
That  Hiester  had  a  judgment  for  this  same  debt,  also  against  John 
Strohecker,  dated  the  llth  July  1823.  That  satisfaction  was  en- 
tered upon  this  judgment  in  full,  on  the  14th  April  1823,  the  same 
day  on  which  Hiester  received  his  money  from  the  sheriff. 

It  was  also  shown,  upon  the  trial,  that  the  specialty  debts  against 
the  estate  of  John  Garber  deceased,  amounted  to  5568  dollars 
70  cents,  including  Hiester's  debt,  so  that  the  sale  actually  made  was 
more  than  sufficient  to  pay  Hiester's  judgment,  before  the  alias  fieri 
facias  issued.  The  court  below  charged  the  jury,  that  although  the 
judgment  was  actually  satisfied  before  the  alias  fieri  facias  issued,  yet 
the  award  of  the  execution  by  the  court  was  sufficient  upon  which 
to  make  a  valid  sale  of  the  land,  as  to  the  present  defendant,  if  he 
was  a  bona  fide  purchaser  from  John  Strohecker  for  a  valuable  con- 
sideration, without  notice  that  the  debt  was  paid;  of  which  facts  the 
jury  were  to  judge.  Verdict  for  defendant. 

Hoffman  and  Greenough,  for  plaintiff  in  error,  cited,  4  Mass.  Rep. 
402;  12  Serg.  fy  Rawle  41;  1  Perms.  Rep.  278;  4  Cow.  Rep.  417 ;  4 
Johns.  Chan.  255 ;  7  Cow.  Rep.  1  ;  6  IVatts  96 ;  5  Binn.  Rep.  266  ; 
3  Rawle  273;  7  Serg.  <$•  Rawle  97;  1  Cow.  Rep.  622;  4  Walts  359; 
9  Serg.  $  Rawle  9 ;  2  Walls  359. 

Smith,  for  defendant  in  error,  cited,  3  Wend.  331;  17  Serg.  <$• 
Rawle  279;  2  Penns.  Rep.  82;  7  Serg.  fy  Rawle  467;  1  Rawle  223  ; 
2  Watts  142;  1  Bald.  Rep.  246;  2  Peters  157;  16  Serg.  #  Rawle  38. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  case  was  put  entirely  on  the  special  award  of 
the  fieri  facias.  The  court  charged  the  jury  that  the  award  of  the 
alias  fieri  facias  legalizes  it,  and  that  for  that  reason  it  will  support 
the  sheriff's  sale  in  the  lands  of  the  defendant,  who  purchased  on 
(he  faith  of  the  order.  It  is  unnecessary  to  decide  on  the  propriety 
of  the  abstract  proposition,  as  to  ihe  person  who  procured  the  award, 
and  was  perfectly  aware  of  all  the  facts,  as  this  case  does  not  call  for 
the  decision  of  the  point.  The  7th  April  1823,  the  court  granted  a 
rule  to  show  cause  why  a  former  sale,  made  on  Hiester's  judgment, 
should  not  be  set  aside.  This  rule,  on  the  12th  April  1823,  was  made 
absolute  ;  the  levy  and  inquisition  set  aside  ;  and  an  alias  fieri  facias 
was  awarded  for  the  residue  of  the  debt,  interest  and  costs.  It  is  im- 
possible now  to  ascertain  the  ground  on  which  this  writ  was  awarded, 
notwithstanding  there  was  money  in  court  amply  sufficient  to  pay  the 
amount  of  the  judgment.  We  are  however,  bound  to  suppose  that 
every  thing  was  rightly  done,  unless  there  is  proof  of  unfair  dealing  on 
the  part  of  those  interested  in  the  estate,  or  who  undertook  the  man- 
agement of  it.  At  the  time  the  court  made  the  order,  the  money  was 
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not  in  fact  paid  to  Hiester,  although  there  was  some  reason  to  say 
it  was  paid  by  operation  of  law.  But  whether  Hiester  would  be 
entitled  to  the  whole  amount  of  his  debt,  out  of  the  proceeds  of  sale, 
would  depend  upon  circumstances;  as  for  instance,  whether  the 
money  raised  was  sufficient,  not  only  to  pay  the  amount  of  the  judg- 
ment, but  also  debts  against  the  intestate  of  equal  grade.  It  must 
be  remembered,  that  Hiester's  judgment  was  had  after  Garber's 
death,  and,  of  course,  he  would  be  entitled  to  no  more  than  a  rate- 
able share  of  the  proceeds  of  sale.  For  this  reason,  the  court  ad- 
mitted testimony  to  show  that  there  were  other  bond  debts  which 
were  entitled  to  a  share  of  the  proceeds.  The  plaintiff  was  not  in- 
jured by  the  testimony,  although  it  is  difficult  to  see  upon  what 
ground  debts  of  an  inferior  degree  were  admitted.  But  these  points 
are  immaterial,  as  we  understand  the  testimony;  for,  two  days  after 
the  decree  of  the  court,  on  the  14th  April,  the  sheriff,  who  in  the 
mean  time  had  received  the  money  arising  from  the  sale,  paid  to 
Hiester  the  whole  amount  of  his  judgment,  and  on  the  same  day, 
satisfaction  was  entered  on  the  judgment  against  John  Strohecker, 
who  was  the  co-obligor  on  the  bond  on  which  the  judgments  against 
Strohecker  and  Garber's  estate  were  had.  Hiester,  who  was  proper- 
ly admitted  as  a  witness,  testifies  that  after  the  money  had  been  paid 
to  him,  the  sheriff  and  one  of  the  Garbers  called  on  him  to  issue 
another  execution.  After  some  objection,  he  was  prevailed  on  to 
give  upracipe  for  an  alias  fieri  facias,  which  was  issued  in  pursuance 
thereof,  to  August  term  1823.  From  the  testimony  of  Hiester, 
it  appears  that  the  money  was  paid,  after  the  award  of  the  court; 
and  satisfaction  was  entered  on  the  judgment  against  Strohecker 
before  the  alias  fieri  facias  was  issued,  on  a  prcecipe  given  for  it.  Did 
then,  the  purchaser,  John  Strohecker,  acquire  title  under  the  sheriffs 
sale1?  And  on  this  point  we  cannot  permit  ourselves  to  doubt.  When 
a  vendee  is  guilty  of  actual  fraud  in  procuring  a  title  to  land,  no 
title  passes  to  him,  whether  the  sale  be  private  or  judicial.  So  when 
one  enables  himself  to  become  a  purchaser  by  the  commission  of  a 
fraud,  no  title  is  vested  in  him  by  the  sheriffs  deed.  Gilbert  v.  Hoff- 
man, 2  Watts  66  ;  M'Kennan  v.  Pry,  6  Watts  137.  A  justice  who 
issues  a  second  execution,  after  the  first  is  satisfied,  is  a  trespasser. 
Lewis  v.  Palmer,  6  Wend.  367.  A  sale  of  the  property  of  the  de- 
fendant, by  virtue  of  a  judgment  and  execution  which  is  satisfied, 
the  purchaser  having  full  knowledge  of  the  fact,  would,  it  seems,  be 
a  nullity,  although  the  defendant  assented  to  the  proceeding.  Jack- 
son v.  Anderson,  4  Wend.  475.  And  in  Swan  v.  Saddleman  and 
Wood,  8  Wend.  677,  it  is  ruled  that  an  execution  upon  a  judgment, 
which  has  been  paid  and  satisfied,  is  absolutely  void,  and  not  merely 
voidable,  and  a  purchaser  under  such  execution  acquires  no  title.  If 
it  is  intended  to  say  that  a  purchaser,  without  notice,  acquires  no  title, 
I  should  adopt  the  principle  with  great  hesitation,  and  should  be 
much  inclined  to  doubt  the  policy  of  establishing  such  a  rule.  It 
would  not  be  for  the  plaintiff  and  defendant,  under  such  circum- 
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stances,  to  complain,  as  the  injury  would  result  from  their  own  fraud, 
or  negligence,  in  not  causing  satisfaction  to  be  entered  on  the  judg- 
ment. It  would  be  imposing  upon  a  purchaser  at  sheriff's  sale  the 
necessity  of  ascertaining  whether  the  debt  had  been  paid.  He  has 
a  right  to  purchase  on  the  faith  of  the  records  of  the  court,  which 
import  verity. 

If  the  defendant  is  not  a  purchaser  for  a  valuable  consideration, 
he  would  be  in  no  better  situation  than  his  father,  under  whose  grant 
he  holds.  But  if  he  was  a  purchaser  for  a  valuable  consideration, 
which  has  been  paid  without  notice  that  the  debt  was  paid,  the  law 
would  protect  him  as  an  innocent  purchaser.  And  so  the  court  in- 
structed the  jury,  and  further,  as  we  think,  correctly,  that  the  record 
did  not  furnish  such  a  state  of  facts,  as  would  affect  him  with  notice. 
Although  a  sale  of  land  by  an  executor  in  pursuance  of  powers  con- 
tained in  a  will,  may  be  fraudulent  and  void  as  respects  the  pur- 
chaser, because  of  his  having  been  a  party  to  the  fraud,  yet,  as  respects 
a  subsequent  and  innocent  purchaser  from  him,  the  title  is  good. 
Price  v.  Junkin,  4  Watts  85.  And  in  Fillerman  v.  Murphy,  4  Watts 
424,  it  was  held,  that  where  there  was  a  sheriff's  sale  of  an  intes- 
tate's land,  upon  a  judgment  fraudulently  obtained,  to  the  attorney 
who  obtained  it,  it  is  void  as  to  the  owners  ;  but  if  it  has  been  sub- 
sequently conveyed  to  an  innocent  purchaser,  he  is  not  affected  by 
the  fraud,  and  will  have  a  good  title.  We  have  always  been  anxious 
to  protect  titles  which  depend  upon  the  record.  They  are  the  muni- 
ments of  titles  on  which  purchasers  depend,  and  they  are  not  bound 
to  look  beyond  them  to  discover  any  latent  frauds,  of  which  they 
have  no  notice,  and  to  which  there  is  nothing  to  direct  their  atten- 
tion. They  can  only  be  affected  by  notice,  either  actual  or  legal. 
There  is  nothing  on  this  record  which  would  lead  the  purchaser,  the 
defendant,  to  a  knowledge  of  the  transaction,  for  it  does  not  appear 
on  the  record  that  there  was  any  connection  between  the  judgment 
obtained  against,  the  administrator  of  Garber  and  John  Sirohecker. 
That  the  purchaser  at  the  sheriffs  sale  had  notice,  both  actual  and 
legal,  does  not  admit  of  doubt ;  but  that  the  defendant  had,  depends 
on  all  the  circumstances  of  the  case,  of  which  the  jury  must  judge. 
But  was  the  defendant  a  bona  fide  purchaser]  If  he  had  notice  of 
the  fraud,  he  was  not,  nor  is  he  protected  if  the  purchase  money  be 
unpaid.  In  the  Union  Canal  Company  v.  Young  and  others,  it  was 
held,  that  purchasers  without  notice  are  not  entiiled  to  protection, 
further  than  as  they  have  actually  paid  the  purchase  money.  No  gift 
nor  family  arrangement  will  entitle  the  defendant  to  hold  the  property 
against  the  claim  of  the  plaintiff.  For  unless  the  claimants  in  in- 
terest agreed  to  the  sale,  with  a  knowledge  of  all  the  facts,  the  agree- 
ment of  the  other  heirs  cannot  affect  the  question.  The  recogni- 
zance of  Susan  Dean  was  a  lien  on  John  Garber's  land,  and  this  lien 
cannot  be  disturbed  by  any  arrangements  which  he  and  the  other 
heirs  may  think  proper  to  make. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Norris  against  Hamilton. 

The  actual  survey,  designated  by  lines  marked  upon  the  ground,  is  the  true 
survey,  and  will  not  be  affected  by  any  subsequent  measurement,  based  upon  the 
survey  as  returned  into  the  surveyor-general's  office. 

If  a  survey  has  been  returned  for  more  than  twenty-one  years,  it  must  be  pre- 
sumed to  have  been  rightly  made  :  the  records  of  the  land  office  must  furnish 
the  best  evidence  of  what  was  done  by  those  who  are  not  now  living,  to  give 
evidence  on  the  subject. 

ERROR  to  the  common  pleas  of  Clearfield  county. 
This  was  an  action  of  ejectment  by  Elizabeth  Hamilton  against 
Moses  Norris,  for  a  tract  of  land  in  Clearfield  county. 

The  plaintiff  claims  under  a  warrant  in  the  name  of  Alexander 
Reed,  which  is  one  of  twenty-one  descriptive  warrants,  bearing  date 
the  8th  of  July  1784,  on  which  surveys  were  made  in  the  months  of 
June  and  July  1785.  They  were  all  returned  and  accepted  on  the 
1st  of  October  1785.  All  the  land  around  them  was  vacant.  It  is 
said  they  belonged  to  John  Nicholson.  He  sold  them  on  the  10th 
of  March  1795,  to  John  Ashly,  who  obtained  a  patent  in  1800.  In 
1831,  Ashly  sold  to  James  Hamilton,  the  husband  of  the  plaintiff, 
who  devised  them  to  her. 

These  surveys  were  not  fully  marked  on  the  ground,  but  enough 
appeared  to  show  that  surveys  were  made  ;  that  the  lines  of  the 
leading  warrants  were  run,  and  that  there  was  a  traverse  of  the  creek. 
Of  this  body  of  surveys,  the  south  west  line  is  the  one  on  which  the 
dispute  arises.  That  line  runs  from  the  bank  of  the  Clearfield  creek. 
The  line  is  common  to  twelve  surveys.  An  ash  was  marked,  as  a 
corner,  in  1785.  All  the  return  drafts  call  for  a  line  running  from 
the  ash  south,  sixty  degrees  west.  That  line  Was  run  in  1792,  on 
the  ground,  and  marked  the  course  the  return  drafts  called  for  from 
the  ash.  At  that  time  all  the  land  on  the  right  of  thai  line  was  vacant. 
The  line  on  the  ground  is  according  to  the  return  drafts  in  the  land 
office.  All  the  corner?  on  the  ground  are  preserved  by  that  line,  and 
the  shape  and  form  of  the  original  surveys,  as  returned,  are  preserved. 
The  defendant's  right  is  of  a  later  date.  The  Messrs  Marlins,  on 
the  4th  of  February  1793,  took  out  several  descriptive  warrants.  The 
leading  warrant  calls  for  Thomas  Jordan  and  Ann  Jordan,  two  of 
the  tracts  under  which  the  plaintiff  claims.  They  purport  to  be 
surveyed  on  the  20th  of  October  1794.  They  were  returned  on  the 
29th  of  April  1795.  This  body  of  surveys  was  also  badly  executed 
on  the  ground,  and  they  were  laid  so  as  to  interfere  with  the  older 
rights.  John  Nicholson  also  became  the  owner  of  this  body  of  sur- 
veys ;  his  right  was  sold  by  the  commonwealth  in  1808,  to  John 
Norris,  the  father  of  the  defendant,  for  the  consideration  of  26  dollars 
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and  70  cents.  The  defendant  took  possession  in  1811,  in  the  latter 
end  of  April  or  beginning  of  May.  Hamilton,  the  plaintiff,  bought 
the  survey  in  the  name  of  Alexander  Reed,  and  the  defendant  bought 
the  survey  in  the  name  of  Richard  Martin  ;  and  the  question  is  one 
of  boundary  between  the  parties. 

The  plaintiff's  statement  set  out  her  claim  to  be  fifty  acres  of  land, 
be  the  same  more  or  less,  in  Lawrence  township,  Clearfield  county, 
being  part  of  a  larger  tract  of  land  containing  two  hundred  and  eighty- 
five  acres,  and  one  hundred  and  twelve  perches,  surveyed  to  Alex- 
ander Reed,  in  pursuance  of  a  warrant  dated  the  8th  of  July  1784, 
bounded  by  the  lands  of  J.  Thompson  and  others.  The  defendant 
pleaded  not  guilty.  Issue. 

Exception  was  taken  to  the  following  directions  given  to  the  jury, 
by  the  court,  below. 

Burnside,  president. — "The  law  is,  and  it  will  perhaps  govern  this 
case,  that  where  lines  and  corners  are  to  be  found  on  the  ground,  they 
cannot  be  departed  from,  though  there  may  be  some  variance  in  the 
courses ;  and  if  the  waters  are  found  to  agree  with  the  lines  and 
courses  returned,  this  is  strong  evidence  of  a  survey  actually  made. 
The  line  of  1792  was  run  and  marked  on  the  ground  in  1792,  before 
the  defendant's  title  was  thought  of,  when  all  on  the  right  of  that 
line  was  vacant.  It  was  run  according  to  the  returns  in  the  office. 
It  was  made.  It  was  run  forty-four  years  ago.  It  is  a  line  of  twelve 
surveys,  according  to  their  returns  in  the  land  office.  Why  then 
should  it  be  changed?  Why  should  these  twelve  surveys  be  thrown 
out  of  shape,  and  why  should  later  warrants  and  surveys  alter  and 
change  that  line?  That  line  is  an  ancient  boundary.  It  was  the 
first  boundary  made  on  that  ground  ;  and  in  the  judgment  of  the 
court,  it  is  entitled  to  great  consideration  and  regard. 

"The  argumentof  the  defendant  is  that  the  plaintiff  has  too  much 
land,  and  that  some  of  the  interior  lines  of  the  plaintiff's  tracts  are 
too  long.  There  is  but  little  in  this.  The  lines  on  the  ground  are 
the  true  survey.  The  courses  and  distances  are  only  evidence  of 
the  survey.  If  the  lines  had  been  too  short,  the  plaintiff  could  not 
have  made  them  longer.  If  they  are  longer  than  they  should  be, 
where  the  courses  and  distances  are  preserved,  they  are  entitled  to 
hold  the  surplus." 

The  jury  rendered  a  verdict  for  the  plaintiff.  The  defendant's 
counsel  moved  in  arrest  of  judgment,  on  the  ground  of  the  uncertain 
description  contained  in  the  plaintiff's  statement.  But  the  court 
overruled  the  motion,  and  entered  judgment  on  the  verdict. 

Wallace,  for  plaintiff  in  error. 
Potts,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  case  is  brought  into  this  court  to  ascertain 
whether  certain  decisions  made  thirty  or  forty  years  ago,  and  affirmed 
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once  every  three  or  four  years  since,  are  still  the  law  of  the  land; 
or  whether  they  were  originally  so  contrary  to  law  and  public 
policy,  and  palpable  justice,  that  they  ought  now  to  be  changed,  and 
the  rules  which  had  been  supposed  to  have  settled  the  rights  to  very 
much  of  the  land  in  Pennsylvania,  are  to  be  revised,  corrected  and 
changed,  at  the  risk  of  unsettling  all  titles  to  land.  After  I  came  to 
the  bar,  something  more  than  forty  years  ago,  for  many  years  I  re- 
sided in  a  section  of  the  state  where  titles  to  land  were  much  dis- 
puted. The  judges  of  the  supreme  court  held  every  year,  or  oftener, 
courts  ofnisiprius  in  those  counties.  Afterwards,  by  a  slight  modi- 
fication, the  name  was  changed  to  circuit  court,  which  continued 
until  1809.  The  first  chief  justice  was  M'Kean;  in  1799  Shippen, 
arid  in  1806,  Tilghman  :  the  associates,  Yeates,  T.  Smith,  and,  on 
his  decease,  Brackenridge.  M'Kean,  Shippen  and  Yeates  had  been 
at  the  bar,  or  on  the  judicial  bench,  from  1760,  or  before  that  time. 
Shippen  had  been  one  of  the  commissioners  of  property,  under  the 
proprietors,  from  1754,  and,  as  such,  superintending  the  land  office 
until  the  revolution.  Smith  and  Brackenridge  had  come  to  the  bar 
at  the  close  of,  or  during  the  war  of  the  revolution.  All  those  named 
were  distinguished  for  legal  learning  in  general ;  for  great  industry 
and  decision  of  character;  and  most  of  them  made  and  preserved 
notes  of  the  points  made  and  decided  at  every  trial  at  which  they  re- 
spectively presided.  Being  members  of  the  same  supreme  court  to 
which  appeals  from  the  decision  of  any  one  would  be  had,  they  were 
enabled  to  form  a  system  uniform  throughout  the  state  ;  and  they 
did  form  it.  It  was  the  result,  not  of  abstract  theory,  but  practice, 
and  combined,  in  no  ordinary  degree,  private  justice  with  general 
security  of  titles.  It  met  general,  I  might  say,  universal  approba- 
tion. The  matters  then  often  discussed,  and  most  frequently  decided, 
were  some  of  those  which  are  brought  up  in  this  case,  viz.,  What 
would  be  the  effect  of  a  defective  or  inaccurate  survey;  the  necessity 
of  a  survey  ;  or  what  should  be  proof  presumptive  or  conclusive  of  a 
survey  1 

In  disposing  of  a  wilderness  so  extensive  as  Pennsylvania  was,  it 
was  necessary,  on  the  arrival  of  the  first  settlers,  that  each  should 
have  a  part  allotted  to  himself,  and  that  this  should  be  separated 
from  the  other  land  ;  and  this  was  done  by  running  lines  with  a  com- 
pass, and  designating  their  course,  measuring  the  length  of  the 
several  lines,  and  noting  them  ;  and  at  the  same  time  a  person  fol- 
lowed the  surveyor,  and  with  an  axe  cut  off  a  slice  of  the  bark  of 
such  trees  as  stood  in  the  line,  or  close  to  it;  and  the  ends  of  the  line, 
or  corners,  were  designated  by  notches  cut  into  the  trees.  The  sur- 
veyor, after  this,  made  a  plot  or  draft  of  the  land  surveyed ;  made  a 
calculation  of  the  quantity  of  the  land  contained  in  the  survey;  and 
returned  a  fair  copy  of  the  draft,  and  a  certificate  of  the  quantity  and 
time  when  surveyed,  into  the  office  of  the  surveyor-general,  and  this 
was  filed  and  preserved  :  and  a  copy  under  the  seal  of  that  office,  is 
evidence  in  all  cases,  primafacie,  that  the  survey  was  made  as  repre- 

VII. 1 
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sented.  It  would  never  have  been  possible  to  get  along  with  this 
system,  if  every  person  had  been  allowed  to  survey  and  return  sur- 
veys. An  officer,  called  the  deputy  surveyor,  was  appointed  and 
sworn,  and  gave  bond  for  the  faithful  discharge  of  his  duty.  The 
districts  allotted  to  these  deputy  surveyors,  often  included  very  large 
tracts  of  country,  and  much  of  the  actual  surveying  was  done  by  the 
assistants,  whom  they  appointed.  Inaccuracies  in  surveys  occurred, 
as  might  have  been  expected,  and  complaints  were  made  in  the  life- 
time of  the  first  proprietor  by  him  and  by  the  people,  and  more  than 
one  provincial  legislature  passed  laws  for  re-surveys,  on  account  of 
inaccuracy  as  10  quantity.  Tiiese  laws  were  uniformly  repealed  by 
the  king  and  counsel,  and  wisely  so  ;  for  the  warrant,  survey  and  re- 
turn completed  a  contract  for  all  the  land  contained  within  the 
boundaries  called  for.  The  proprietors  had  appointed  the  surveyor- 
general,  and  given  him  authority  to  appoint  deputy  surveyors  ;  if  his 
officers  injured  him,  he  must  bear  it.  The  owner  of  the  warrant 
found  the  two  chain  carriers  and  markers,  or  was  bound  to  find  (hem. 
It  is  by  inaccurate  measurement  the  quantity  is  generally  affected  ; 
and  of  this  he  had  no  right  to  complain.  But  let  us  look  lo  the  con- 
sequence of  a  re-survey  of  every  tract;  if  it  contains  too  much,  in 
what  part  is  the  overplus  to  be  cut  off,  and  in  what  shape  ;  and  what, 
when  the  country  was  almost  all  a  wilderness,  and  one,  or  ten,  or 
twenty,  or  fifty  acres  were  cut  off,  including  the  worst  of  the  land, 
would  it  then  have  been  worth  to  the  proprietary;  or  if  the  survey 
did  not  contain  enough,  from  whom  was  the  necessary  addition  to  be 
taken  1  The  surrounding  land  might  all  be  held  by  title.  Could  you 
fill  up  your  quantity  from  the  land  of  an  innocent  purchaser,  and  he 
again  go  into  the  land  of  his  next  neighbour'?  After  you  had  thus 
changed  the  shape  and  quantity  of  every  tract  in  the  country,  what 
would  become  of  your  evidences  of  title  in  ihe  land  office  1  Your 
returns  of  survey,  your  patents  founded  on  them,  would  be  all  worse 
than  useless,  and  all  the  conveyances,  all  the  partitions,  all  the  de- 
cisions of  estates  under  proceeding  by  order  of  the  orphan's  court;  in 
short,  all  existing  titles  at  the  time  of  such  re-survey  would  be  un- 
settled ;  and  if  such  must  be  the  consequence  of  a  general  re-survey, 
why,  or  on  what  principle  is  it  to  be  had  in  a  particular  case  ?  By 
what  authority  can  this  court  order  it  against  the  plaintiff  in  this 
case,  if  it  has  been  refused,  and  must,  for  the  general  quiet  of  the 
country,  and  the  security  of  all  titles,  be  refused  in  all  cases  as  a 
general  rule.  Our  oldest  reported  decisions  say  the  lines  on  the 
ground  are  the  actual  designation  of  the  land  ;  that  the  return  of 
survey  is  the  only  evidence  of  them ;  and  that  if  the  actual  lines  on  the 
ground  and  the  returns  differ,  the  former  are  to  govern,  though  they 
change  in  some  considerable  degree  the  shape  of  the  survey  or  the 
quantity  of  the  land  ;  Yoder  t>.  Fleming,  2  Yeates  31 1;  and  more  par- 
ticularly Hare  v.  Powell,  4  Serg.  4*  Rawle  468,  where  the  course  of 
one  line,  and  distance  of  two  lines  were  changed  from  the  return  of 
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survey,  were  altered  so  as  to  include  near  two  hundred  acres  of  over- 
plus, but  to  reach  a  comer  and  line  found  on  the  ground. 

But  another  mailer  is  for  our  consideration.  It  is  said  the  survey 
claimed  by  the  plaintiff  was  not  made  so  perfectly  as  it  might  have 
been  ;  that  all  the  lines  were  not,  run  and  marked  on  the  ground. 
Be  it  that  the  fact  is  so.  It  was  partly  proved,  and  partly  admitted, 
that  on  the  8ih  of  July  1784,  twenty-one  warrants  were  taken  out. 
The  leading  warrant  called  for  Clearfield  creek  below,  and  extend- 
ing up  to  Little  Clearfield,  and  the  next  ten  adjoining  each  other  up 
Little  Clearfield;  and  ten  warrants  in  like  manner  extending  up  the 
other  side  of  Little  Clearfield. 

The  course  of  Clearfield  creek  was  accurately  laid  down  for  near 
a  mile  below  the  mouth  of  the  little  creek,  and  an  ash  tree  was 
marked  as  a  corner.  It  never  was  the  usage  to  mark  any  other  trees 
along  a  river  or  creek  than  the  corners  where  you  came  to,  or  left 
the  creek.  It  was  fully  proved  that  the  corners  of  Little  Clearfield 
had  been  accurately  taken  arid  represented  in  the  drafts  for  all  the 
distance  of  these  surveys  ;  when  this  had  been  done,  a  corner  was 
made  on  that  creek,  and  a  line  run  of  a  course  parallel  to  the  gene- 
ral course  of  Big  Clearfield,  and  a  black  oak  corner  marked ;  so  that  a 
line  run  from  this  to  the  ash  first  mentioned  on  the  bank  of  that  creek, 
would  inclose  the  eleven  surveys.  It  seems  that  this  line  was  not, 
run  in  1785,  when  the  other  work  was  done  ;  but  it  was  fully  proved 
that  such  a  line  had  been  run  in  1792  from  the  black  oak  to  the  ash. 
The  surveys  had  been  returned  in  1785,  and  the  person  who  run  this 
line  in  1792  had  marked  carefully,  corners  at  the  proper  distances, 
where  the  division  lines  between  the  eleven  tracts  would  intersect 
that  line.  The  eleven  surveys  lay  on  the  south  easterly  side  of  that 
line :  on  the  north  westerly  side,  the  land  was  then  vacant,  and  so 
continued  until  the  defendant's  surveys  were  made,  in  1794,  adjoin- 
ing, and  calling  for  it  as  the  line  of  these  eleven  surveys,  which  were 
then  the  property  of  John  Nicholson.  Nicholson  also  took  out  a 
range  of  warrants,  one  of  which  defendant  bought  in  1808.  These 
last  warrants  and  surveys  called  for  and  purported  to  adjoin  his  sur- 
veys of  1785.  John  Ashley  had,  in  1795,  purchased  the  quarter 
part  of  the  first  eleven,  and  in  1800  taken  out  patents  for  them,  and 
at  different  times  sold  the  tracts  to  different  purchasers ;  among  others, 
one  to  James  Hamilton,  under  whom  the  plaintiff  claimed.  This 
sale  was  in  1831.  Hamilton  immediately  took  possession;  and  find- 
ing the  defendant  within  his  lines,  brought  this  ejectment.  His  death 
delayed  it  for  some  time,  when  his  devisee  proceeded,  and  in  1836  it 
was  tried,  and  after  two  years  this  writ  of  error  was  sued  out. 

I  have  said  that  the  warrant  of  the  defendant  was  also  taken  out  by 
John  Nicholson,  and  along  with  it  six  or  seven  more.  The  leading 
warrant  called  for  Nicholson's  former  lands,  and  one  of  the  lines  of 
the  latter  set  of  surveys  was  the  line  run  in  1792,  before  mentioned  ; 
so  that  whether  you  examined  the  warrants  of  the  two  sets  of  titles, 
or  the  returns  of  surveys,  they  appeared  to  adjoin  each  other,  and  no^ 
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to  interfere.  About  1817  or  1818,  a  report  was  in  circulation  in  that 
country  that  the  surveys  had  been  defectively  executed,  which  induced 
many  persons  to  apply  for  orders  of  re-survey,  and  among  these  was 
ihe  defendant ;  and  his  re-survey  was  executed  to  include  part  of  the 
plaintiff's  land  adjoining  the  line  of  1792.  This  led  to  the  suit. 

And  here  will  arise  two  questions  :  From  what  is  now- ascertained 
from  the  land  office  and  on  the  ground,  is  the  plaintiff's  title  good, 
independent  of  the  line  of  1792;  and  is  it  better  or  worse  for  that  line's 
having  been  run  at  that  time,  and  marked,  as  it  was  proved  to  be, 
designating  the  corners  of  the  eleven  tracts'? 

I  have  said  it  was  necessary,  while  all  was  wilderness,  to  adoptsome 
mode  of  designating  what  land  became  the  property  of  each  pur- 
chaser; and  lhai  lines  of  marked  trees  were  adopted  as  the  mode  of 
doing  this.     If  some  of  the  lines  were  not  marked,  others  might  in- 
nocently and  honestly  apply,  and  purchase  the  land  before  sold,  es- 
pecially if  it  was  without  any  occupant.     For  a  long  series  of  years 
the  only  contest  about  lines  was,  whether  the  second  claimant  had 
been  induced  to  settle  or  purchase  without  knowing,  or  without  the 
usual  means  of  knowing,  that  it  belonged  to  a  third  person  ;  and 
while  the  deputy  surveyor  lived,  or  his  assistant  or  chain  carriers 
lived,  it  was  possible,  and  often  easy,  to  prove  what  lines  were  run 
of  any  survey  ;  and  where  a  single  survey  was  made  for  a  person, 
it  was  usual  to  run  all  but  the  last  or  closing  line.     This  was  very 
seldom  run.     After  the  war  of  1755,  and  more  especially  after  the 
purchase  of  1788,  when  the  proprietaries  granted  land,  first  on  loca- 
tion in  1766,  and  then  on  applications  in  1769,  neither  of  which 
required  the  payment  of  any  thing  more  than  the  fees  to  the  officers, 
it  became  usual  for  individuals  or  companies  to  take  rights  for  many 
adjoining  tracts  at  the  same  time.     These  were  all,  so  far  as  they 
were   to  adjoin  each  other,  included  in  one  set  of  outlines.     The 
division  or  interior  lines  dividing  the  tracts,  were  in  no  instance  run. 
I  can,  partly  from  actual  examination  on  the  ground,  and  from  the 
testimony  given  by  surveyors  in  court,  say  that  the  practice  of  leav- 
ing the  division  lines  of  a  range  of  adjoining  surveys,  unmarked, 
was  universal  on  the  waters,  and  in  the  valleys  in  Bedford,  Hunting- 
don, Mifflin,  Centre  and  Lycoming  counties  ;  sometimes  in  a  range 
of  a  dozen  surveys,  an  end  line  was  run  ;  then  a  long  line  which 
formed  one  line  of  each  tract  was  run  ;  these  are  end  lines,  and  the 
long  line  which  formed  the  other  end  line  of  each  tract  was  left  as 
the  closing  line,  and  neither  run  nor  marked  ;  and  thus,  except  on 
the  surveys  at  each  end,  all  the  others  had  but  one  line  marked  on 
the  ground.     While  those  who  made  the  surveys  continued  alive, 
the  question  in  court  was,  how  much  work  was  done  on  the  ground, 
and  what  would  make  a  valid  survey.     Thus  in  Fugate  v.  Coxe, 
4  Serg.  <$•  Rawle,  it  was  said  that  where  there  was  proof  that  only 
one  line  of  a  survey  was  run,  it  would  not  make  a  valid  survey. 
This  was  again  sanctioned  in  Morris  v.  Travis,  7  Serg.  <$•  Rawle  220 ; 
but  in  the  same  case  it  seems  to  be  admitted,  (hat  where  several  sur- 
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veys  were  made  for  the  same  person  at  the  same  time,  the  title  may 
be  good,  though,  on  dividing  them,  only  one  line  actually  run  on  the 
ground  is  found  to  some  of  the  tracts.  This  point  was  very  impor^ 
lant  in  the  counties  above  mentioned.  Much  of  the  most  valuable 
land,  and  oldest  titles  in  the  country  depended  on  it.  But  the  ques- 
tion soon  assumed  another  shape.  The  men  who  had  made,  or  as- 
sisted in  making  surveys  before  1776  had  all  died  ;  trees  die  too,  and 
the  practice,  then  too  common,  of  burning  the  woods,  destroyed  many 
trees.  This  was  not  all.  The  doctrine  that  marked  lines  must  be 
found,  or  the  title  was  gone,  held  out  a  temptation  too  strong  for  the 
honesty  of  some  individuals,  and  repeatedly  it  was  proved  that  line 
trees  had  been  intentionally  destroyed.  Courts  then  adopted  an- 
other language,  and  a  return  of  survey  was  held  to  be  prima  fade 
evidence  that  the  survey  had  been  made  on  the  ground.  One  line, 
or  part  of  a  line,  of  an  old  survey,  found  on  the  ground,  made  the 
whole  good. 

In  Lamburne  v.  Hartwick,  13  Serg.  fy  Rawle  113  ;  this  was  ex-^ 
pressly  decided  by  this  court.  That  case,  and  Mock  v.  Astly,  same 
book,  584,  suggested  in  this  court,  and  forcibly  supported  the  position, 
that  after  a  survey  had  been  returned  more  than  twenty-one  years,  the 
presumption  that  it  had  been  legally  made,  became  a  violent  pre- 
sumption, or,  as  is  said  in  the  last  case,  not  to  be  contradicted,  and 
was  the  doctrine  of  some  of  the  courts  of  common  pleas  before  those 
cases,  and  of  all  of  them  since.  In  Caul  v.  Spring,  2  Watts  390, 
this  subject  was  again  before  the  court,  and  under  singular  circum- 
stances. A  man,  I  believe  of  good  character,  swore  that  he  made  a 
draft  out  for  returning,  and  it  was  signed  in  Philadelphia,  where  the 
land  office  then  wa?,  and  returned.  That  he  made  out  the  draft  of 
that  and  other  tracts,  from  general  drafts  then  furnished  him,  and 
that  he  never  was  on  the  ground  before  or  since.  There  was  only 
one  fact  to  contradict  this ;  near  the  beginning  corner  (which  was  a 
corner  of  an  old  survey)  were  two  trees  marked  as  pointers,  or  as 
they  are  sometimes  called  "  witnesses."  These  had  been  blacked, 
and  the  growths  of  one  counted  to  the  date  of  the  old  survey;  the 
other  counted  many  years  less,  to  wit,  to  the  year  when  the  survey 
in  question  purported  to  have  been  made.  The  judge  of  the  com- 
mon pleas  and  the  jury  held  the  survey  good  ;  it  was  bounded  by  old 
surveys,  which  ought  not  to  have  been  re-marked,  and  it  had  been 
returned  and  undisputed  thirty-nine  years.  This  court  affirmed  the 
judgment,  and  the  reasons  for  doing  so  are  incontrovertible.  But  I 
would  go  further,  and  say  that  the  records  of  our  land  office  are  as  sa- 
cred and  as  important  as  our  deeds;  and  I  would  no  more  permit  the 
one  to  be  destroyed  by  parol  evidence,  after  forty  years,  or  a  less  time, 
than  I  would  the  other.  Actual  adverse  possession  will  destroy  the 
best  title  in  twenty-one  years:  why  should  not  actual  possession,  or 
what  for  this  purpose  ought  to  be  an  equivalent,  actual  formal  legal 
title  and  payment  of  taxes,  be  valid  against  all  the  world  :  and  espe- 
cially when  in  the  hands  of  a  fair  purchaser  1 
vn. — i  2 
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Those  men  whose  consciences  are,  they  say,  so  tender  ;  who  are 
so  zealous  to  correct  all  abuses  against  the  state,  that  they  will  in- 
quire into  the  correctness  of  official  conduct  fifty  years  ago;  if 
they  can  show  that  an  officer  long  since  dead,  performed  his  duty 
carelessly  or  unfaithfully,  they  would  say  that  a  present  innocent 
holder  shall  lose  all  right  to  the  property,  although  the  state  was  paid 
for  it,  and  the  owner  has  paid  his  proportion  of  taxes  ever  since.  But 
unfortunately  self  mingles  in  this  zeal :  and  it  is  to  be  taken  from  the 
present  holder  to  be  given  to  the  discoverer  of  the  alleged  mistake  at 
10  dollars  per  one  hundred  acres.  A  man  knows  land  has  been  sur- 
veyed and  returned;  it  is  against  equity  to  permit  him  to  take  it  for 
some  defect  or  negligence  of  an  officer  unknown  to  the  owner.  3 
Sinn.  38.  That  we  must  come  to  this  decision  at  some  period,  has 
long  been  foreseen  by  every  reflecting  lawyer  and  judge.  In  many 
counties  the  best  lands  were  surveyed  a  century  ago.  In  all  parts  of 
the  state,  all,  except  very  few  tracts,  were  surveyed  and  returned 
above  forty  years  ago.  There  is  very  little  land  but  is  now  in  the 
hands  of  bona  fide  purchasers.  The  deputy  surveyors  and  assistants 
and  chain  carriers,  with  very  few  exceptions,  are  dead.  The  marked 
trees,  by  fires  and  hurricanes,  and  by  natural  and  artificial  means, 
are  many  of  them  gone.  Our  titles  ought  not  to  be  good  or  worth- 
less by  reason  of  any  thing  dependent  on  accident,  or  on  any  other 
contingency.  Neither  parol  evidence  by  any  of  the  survivors  of  those 
who  were  present  at  making  the  survey,  or  who  Will  swear  they  were 
present,  nor  the  fact  that  all  original  marks  have  disappeared,  ought  to 
destroy  a  title  perfect,  according  to  our  records, from  its  inception  and 
completion  for  more  than  twenty-one  years.  Let  it  not  be  understood 
that  any  censure  is  cast  on  decisionsbyour  distinguished  predecessors. 
It  might  be  perfectly  reasonable  and  proper  to  require  proof  that  a  sur- 
vey was  made,  and  to  inquire  how  it  was  made,  as  long  as  proof 
could  be  had  of  these  matters.  In  case  of  our  latest  warrants,  from 
1792  to  1794,  in  nineteen  cases  out  of  twenty,  this  proof  has  become 
impossible.  We  must  adopt  some  other  standard  of  proof.  The 
records  of  the  land  office  seem  to  be  the  proper,  if  not  the  only  one. 
The  claimant  of  a  tract  of  land  must  show  a  right  to  the  tract  in 
question;  this  must  be  by  some  remaining  marks,  or  by  its  relation 
to  some  other  tract  or  tracts,  whose  situation  and  extent  is  settled 
by  legal  title  and  long  possession,  or  by  some  other  mode  which 
satisfies  the  jury  of  the  identity  of  the  tract  claimed  with  the  title 
exhibited. 

I  come  now  to  the  long  line  of  1792;  it  was  run  and  marked  to 
hijure  the  title  to  the  eleven  tracts  on  warrants  of  1784,  orfor  no  pur- 
pose relating  to  them,  or  to  complete  a  range  of  surveys  which  had 
not,  for  some  cause,  been  entirely  marked  on  every  side  on  the 
ground.  If  for  either  of  the  two  first  causes,  it  can  do  no  harm, 
since  it  is  plain  that  a  third  person  coming  after  a  survey,  cannot  by 
any  act  destroy  a  title  already  acquired.  If  done  by  the  deputy  sur- 
veyor, or  his  direction,  to  render  perfect  what  had  been  left  in  some 
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respects  unfinished,  I  can  see  no  objection  to  it.  True,  after  a  sur- 
vey is  returned,  the  deputy  surveyor  cannot,  without  an  order  of  the 
board  of  property,  make  a  new  survey,  or  change  the  lines  returned  ; 
but  I  know  of  nothing  to  prevent  him  from  marking  a  line  left  open 
or  defectively  marked.  But  it  was  on  the  ground  when  the  survey  of 
Martin's  warrant  was  made  in  1794 ;  it  was  adopted  as  one  of  the 
lines  of  that  survey  :  beyond  it  the  owner  of  that  warrant  could  not 
go.  There  was  no  error  in  saying  it  was  entitled  to  great  considera- 
tion and  regard  under  all  the  circumstances  in  this  case. 

The  cases  cited,  together  with  Martz  v.  Hartly,  and  Bellas  v. 
Levan,  4  Watts,  might  seem  to  have  been  sufficient  to  put  the  mate- 
rial points  in  this  case  at  rest.  The  whole  court  are  in  hopes  the 
matters  then  and  now  decided  will  be  considered  as  so  established 
as  'not  to  be  debatable  ground.  In  most  cases,  what  was  once  con- 
tested may  admit  of  plausible  argument  again  ;  but  in  the  present 
instance,  every  year  adds  to  the  force  of  the  reason  on  which  the 
court  has  decided :  and  principles  affecting  every  title  in  the  state, 
when  once  settled,  ought  not  to  be  disturbed. 

One  word  more:  this  is  the  fourth  instance  during  this  term,  in 
which  the  plaintiff  has  claimed  an  aliquot  part  greater  than  he 
showed  title  for,  or  claimed  more  acres  than  were,  from  the  evidence, 
probably  in  possession  of  the  defendant  within  the  plaintiff's  claim. 
In  each  case  the  court  has  given  judgment  on  a  general  verdict  for 
the  plaintiff,  and  in  each  case  this  had  been  assigned  as  one  of  the 
errors,  but  never  mentioned  in  the  argument.  Ever  since  the  case  in 
1  Burrows,  this  matter  has  been  settled,  and  often  in  our  own  books. 
Defendant  may  plead  not  guilty  as  to  a  specific  designated  parcel; 
if  he  does  not  do  this,  he  ought  not  to  complain  that  the  issue  is 
less  definite  than  it  might  have  been.  If  the  plaintiff,  in  executing 
his  habere  facias  possessionem,  takes  land  for  which  he  did  not  show 
title,  the  defendant  is  always  relieved  on  motion. 

Judgment  affirmed. 
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Gilson  against  Stewart. 

An  action  of  assumpsit  will  not  lie  upon  an  express  promise  to  pay  a  debt 
secured  by  specialty,  or  other  security  of  a  higher  nature,  although  an  account 
be  settled  between  the  parties,  and  a  balance  struck.  But  if  other  matters  of 
account  between  the  parties  be  blended  with  the  settlement  of  that  which  arose 
out  of  the  specialty,  an  action  of  assumpsit  will  lie  upon  an  express  promise  to 
pay  the  balance  due. 

ERROR  to  the  common  pleas  of  Berks  county. 

John  L.  Stewart  and  James  Wherry,  against  Riah  Gilson  arid 
Christopher  Medlar,  trading  in  the  name  of  Gilson  &  Co.  This 
was  an  action  of  assumpsit  for  work  and  labour. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  gave  the  following 
evidence : 

Jacob  Miller  sworn.  Riah  Gilson  and  Christopher  Medlar  com- 
posed the  firm  of  Gilson  &  Co.  They  were  contractors  on  the 
Chesapeake  and  Ohio  canal.  Heard  Gilson  say  that  the  plaintiffs 
had  finished  the  coping  of  an  aqueduct  for  them.  Both  Gilson  and 
Medlar  told  me  they  were  partners.  Medlar  was  in  partnership  in 
another  job. 

Michael  M'Dermott  sworn.  I  went  with  Stewart  and  Gilson  a  few 
days  before  the  day  on  which  they  came  to  a  settlement.  Stewart 
asked  Gilson  if  he  meant  to  pay  them ;  Gilson  said  they  owed  him 
the  money,  and  that  he  would  pay  it  as  soon  as  the  company  would 
settle  with  him.  I  was  in  and  out  at  the  time  they  did  settle. 
Gilson  said  it  was  about  1800  dollars,  according  to  the  best  of  my 
knowledge.  The  debt  was  for  work  done  on  the  Chesapeake  and 
Ohio  canal,  as  both  Stewart  and  Gilson  said.  The  plaintiffs  are 
stone  cutters.  I  heard  Stewart  say  he  had  written  to  get  an  approval 
of  their  work. 

Mr  Rhoads  sworn.  In  July  1836,  I  called  with  plaintiffs  at 
Gilson's  office.  I  showed  him  this  account ;  Gilson  got  out  his 
papers,  and  looked  over  them  and  the  account.  He  said  the  account 
was  correct  and  that  this  was  the  balance  which  was  due  the  plain- 
tiff?, and  ought  to  have  been  paid  them  long  ago.  He  said  this  was 
the  account  stated  between  them,  as  made  when  they  settled  on  the 
28th  or  31st  of  the  month  ;  and  I  cannot  say  which  of  the  two  days. 
That  it  was  right,  and  should  have  been  paid  long  ago,  and  that  he 
would  pay  it.  There  was  no  arrangement  made  of  any  kind,  at  that 
time,  in  my  presence.  I  said  he  must  give  a  negotiable  note  for  the 
money.  He  said  he  would  pay  it,  and  give  a  note,  but  not  negotiable  ; 
that  there  was  too  much  of  his  paper  already  in  market,  or  some- 
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thing1  to  that  effect.     Mr  Wells  was  there.     The  account  was  in 
Mr  Wells's  handwriting.     Wells  was  his  clerk. 
The  account  was  then  given  in  evidence. 

DR. 

Messrs  Stewart  &  Wherry, 

To  Gilson  &  Co. 

1834,  April  18,  To  cash, 1000 

Do.  of  John  Gilson, .     .   100  00 

December  8,  Do 2000 

$13000 

1835,  May  28—31.     Balance, 1806  70 

$1936  70 
CR.  

1835,  April  28.  By  coping, $1850  00 

Trimming  walls, 25  00 

Boating  245  bushels  cement,        ...  14  70 

do.    300      do.     sand,      ....  1500 

Taking  up  three  stones  and  replacing,  12  00 

Pointing  trunk, ,     .     .  1500 

Expenses, 4  50 

Lawyer's  fees, 

$1936  70 

The  defendant's  counsel  offered  in  evidence  an  article  of  agree- 
ment dated  the  30th  of  October  1833,  between  Stewart  and  Wherry 
of  the  one  part,  and  Gilson  &  Co.  of  the  other  part  (prout agree- 
ment). Its  execution  was  admitted.  This  testimony  was  offered,  to 
show  that  there  was  a  written  contract,  under  seal,  between  the 
parties,  for  doing  the  work  for  which  this  debt  was  claimed,  and 
that  the  plaintiff's  remedy  was  on  this  contract ;  and  also  to  show  by 
it  that  the  plaintiffs  were  to  procure  a  certificate  that  their  work  was 
finished,  before  the  defendants  were  bound  to  pay. 

The  court  rejected  the  evidence,  because  this  action  is  brought 
to  recover  the  balance  of  a  large  claim,  which  had  been  reduced  by 
a  number  of  payments ;  which  claim  the  parties  have  settled,  and 
stated  an  account  between  them,  showing  the  balance  that  was  due  ; 
and  because  it  is  proved  by  the  clearest  evidence,  that  Gilson,  one 
of  the  defendants,  had  said  that  this  sum  was  due,  ought  to  have 
been  paid  long  ago,  and  that  he  would  pay  it.  To  which  decision  of 
the  court  the  defendant's  counsel  excepted. 

Agreement  above  referred  to  in  the  bill  of  exceptions  : 

"Agreement  made  and  concluded  upon  this  13th  day  of  Oc- 
tober, A.  D.  1833,  by  and  between  John  L.  Stewart  and  James 
Wherry  of  the  one  part,  and  Gilson  &  Co.  of  the  other  part,  all  of 
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Washington  county,  state  of  Maryland  :  witnesseth,  that  the  party 
of  the  first  part,  for  and  in  consideration  hereinafter  mentioned, 
covenant  and  agree  to  and  wilh  the  party  of  the  second  part,  to 
commence  when  required,  and  to  quarry,  dress,  haul,  set  and  to 
complete  the  coping  required  on  aqueduct  No.  4,  on  the  Chesapeake 
and  Ohio  canal,  in  a  workmanlike  manner,  and  in  accordance  with 
the  directions  of  the  engineer?-,  progressing,  grouting  and  fastening 
the  same,  so  as  to  meet  with  their  approval  of  the  work.  They 
agree' further,  to  be  at  every  necessary  expense,  in  completing  the 
coping  of  said  construction,  finding  of  the  materials,  &c.,  with  the 
exception  only  of  the  hereinafter  named  agreement.  They  also  agree 
to  give  bills  of  sale  on  the  work,  when  payments  are  made  monthly 
or  otherwise,  and  empower  and  authorise  Riah  Gilson,  superin- 
tendent for  Gilson  &  Co.,  in  the  event  of  a  non  compliance  of  this 
condition  on  the  first  party's  part,  to  assume  the  entire  direction 
of  the  work,  and  to  complete  it  at  the  said  first  party's  expense.  In 
consideration  of  which  agreement,  truly  and  faiihfully  performed, 
Gilson  &  Co.  covenant  and  agree  to  pay,  or  cause  to  be  paid,  unto 
the  party  of  the  first  part,  the  full  and  just  amount  of  1850  dollars, 
on  receiving  certificate  of  approval  of  completion  of  coping,  of  canal 
company,  and  will  pay  on  work  dressed  and  estimated  on,  40  cents 
per  foot  superfice,  or  more,  if  estimated  higher  by  engineers ;  said 
payments  to  be  deducted  from  the  amount  to  be  paid  for  com- 
pleting the  whole  coping.  It  is  agreed  that  Gilson  &  Co.  are 
to  furnish  shop,  and  the  tools  that  will  be  requisite  for  conduct- 
ing the  work,  if  they  can  conveniently  spare  them,  which  are  to 
be  charged  to  the  first  party  at  a  fair  and  moderate  valuation,  and 
at  the  completion  of  the  job,  to  be  disposed  of  as  the  mutual  agree- 
ment of  both  parties  may  direct.  Gilson  &  Co.  agree  to  furnish  all 
the  cement  and  sand  required,  as  convenient  to  the  work  as  possible, 
and  also  the  iron  that  may  be  required  for  clamping  the  coping.  To 
prevent  any  misunderstanding,  it  is  agreed  by  both  parties  that  no 
transference  of  this  contract  shall  be  made  by  either  party,  without 
the  sanction  and  approbation  of  the  other.  In  witness  whereof  each 
party  bind  themselves  one  unto  the  other,  firmly  by  these  presents,  in 
the  penal  sum  of  300  dollars. 

"  Signed  at  Blackford  Ferry  House,  on  the  day  and  year  as  herein 
written. 

"  JOHN  L.  STEWART,  [L.  s.] 
"JAMES  WHERRY,  [L.  s.] 
"  GILSON  &  Co.,  [L.  s.]." 

Error  assigned.  The  rejection  of  the  evidence  offered  in  the  bill  of 
exceptions. 

Strong  and  Mallory,  for  plaintiffs  in  error,  cited,  Cowp.  129  ;  19 
Johns.  Rep.  165  ;  10  Serg.  fy  Rawle  321  ;14  Mass.  Rep.  99 ;  2  Term 
Rep.  483;  12  Johns.  Rep.  227  ;  2  Hen.  Black.  317;  1  Lord  Raym. 
122  ;  1  Johns.  Rep.  35;  1  Chilt.  PL  96. 
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Dcckert,  for  defendant  in  error,  cited,  7  Cowen  39  ;  3  Kenfs  Comm. 
40. 

The  opinion  of  (he  Court  was  delivered  by 

KENNEDY,  J. — It  is  laid  down  by  Mr  Chilly  in  the  first  volume  of 
his  Treatise  on  Civil  Pleading,  page  94,  that  where  a  party  has  a  se<- 
curity  of  higher  nature,  he  must  found  his  action  thereon;  and  as  the 
Jaw  has  prescribed  different  forms  of  aclion  on  different  securities, 
assumpsit  cannot  in  general  be  supported,  when  there  has  been  an 
express  contract  under  seal  or  of  record,  but  the  parly  must  proceed 
in  debt  or  covenant,  when  the  contract  is  under  seal,  or  in  debt  or 
scire  facias,  if  it  be  of  record,  even  though  the  debtor,  after  such  con- 
tract were  made,  expressly  promised  to  perform  it;  for  which  he  re- 
fers to  a  great  number  of  authorities  in  the  margin  of  the  book, 
which  go  to  establish  the  rule,  as  laid  down  by  him,  beyond  all  ques- 
tion ;  and  show  likewise,  that  it  has  obtained  ever  since  pleading  in 
the  common  law  was  reduced  to  a  system,  or  became,  as  it  were,  a 
matter  of  science.  And  undoubtedly  it  is  not  without  its  use  ;  be* 
cause  it  tends  to  promote  certainty,  and  to  prevent  that  confusion 
which  would  otherwise  take  place,  and  defeat,  in  some  measure,  the 
great  object  of  keeping  a  registry  of  judicial  proceedings,  which  is 
to  furnish  plenary  evidence,  at  all  times  afterwards,  of  what  it  was 
that  had  been  passed  upon  and  determined.  There  is  also  another 
rule  equally  well  established  in  regard  to  the  maintenance  of  the  ac- 
lion of  assumpsit :  the  promise  must  be  founded  upon  a  sufficient  con- 
sideration, for  without  this,  it  will  be  regarded  as  a  mere  nudum  pac- 
tum,  upon  which  no  action  can  be  sustained.  Hence  a  promise, 
though  express,  by  a  specialty  debtor  to  pay  the  debt  to  his  creditor, 
will  not  support  assumpsil,  because  the  promise  is  made  without  con- 
sideration. J?non.  Cowp.  128,  129.  And  even  when  made  in  consider- 
ation of  a  promise,  on  the  part  of  the  creditor,  to  give  indulgence  and 
to  forbear  payment  to  a  subsequent  day,  the  consideration,  as  I  ap- 
prehend, must  still  be  considered  insufficient  to  support  an  action  of 
assumpsit.  For  though,  generally,  mutual  promises  form  a  good 
and  sufficient  consideration  for  the  support  of  each  other,  yet  it  is 
conceived,  that  in  the  case  mentioned  it  will  not  hold,  because  a 
promise,  in  order  to  make  it  a  sufficient  consideration  for  the  support 
of  the  promise  of  the  party  in  whose  favour  it  is  made,  must  be  such 
a  one  as  is  binding  and  can  be  enforced:  but  a  promise,  by  a  bond  or 
specialty  creditor  to  forbear  payment  to  a  future  day,  made  after  the 
debt  has  become  payable,  has  not  been  considered  binding  upon  him, 
and  therefore  the  promise  of  the  debtor,  in  such  case,  cannot  be  re- 
garded as  binding  upon  him  either :  this  principle  has  been  settled 
repeatedly,  even  against  a  surety,  who  is  said  to  be  regarded  with 
some  favour  by  the  law  ;  and  held  that  he  is  not  discharged  by  such 
promise  of  indulgence  made  by  the  creditor  to  his  principal,  because 
the  promise  is  not  binding  upon  the  creditor,  so  as  to  prevent  him 
from  suing  the  principal  debtor;  it  being  a  nudum  pactum,  he  may 
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sue  him  the  next  minute  afler  making  it,  if  he  chooses.  Reynolds  v. 
Wood,  5  Wend.  501  ;  Fallen  v.  Matthews,  15  Johns.  Rep.  433  ;  12 
Johns.  426;  Planter's  Bank  v.  Sallman,  2  Gill  fy  Johns.  230;  Arun- 
del  Bank  v.  Gable,  Chill,  on  Bills  298,  note;  4  Bing.  717. 

But  where  an  express  promise  is  made,  founded  upon  a  new  consi- 
deration, to  pay  a  debt  or  perform  a  contract  under  seal,  it  has  been 
ruled  that  assumpsit  will  lie ;  as  on  a  promise  by  the  obligor  to  an 
assignee  of  a  bond,  in  England,  to  pay  him  the  amount  thereof  in 
consideration  of  forbearance.     Reynolds  v.  Prosser,  Hardr.  71 ;  Oble 
v.  Dittlesfield,  1  Venlr.  153;  1  Roll.  Mr.  29,  pi  50;  1  Saund.  Rep. 
210,  n.  1;  1  Chilly  on  Civil  PI.  96.     There  however  a  bond  is  not  as- 
signable at  law,  so  as  to  enable  the  assignee  to  sustain  an  action 
upon  it  in  his  own  name,  and  the  courts  would  seem  to  have  strain- 
ed the  rule  on  this  subject,  in  order  to  give  the  assignee  a  right  to 
sue  in  his  own  name.     But  here,  where  a  bond,  made  assignable 
by  our  statute,  is  assigned,  it,  may  well  be  doubted,  whether  a  pro- 
mise to  the  assignee,  by  the  obligor,  in  such  case,  would  be  consi- 
dered sufficient  to  support  an  action  of  assumpsil,  more  than  if  it 
had  been  made  to  the  obligee,  he  still  retaining  the  bond.     But  even 
in  England,  the  propriety  of  the  decision  made  in  Fenner  v.  Mears, 
2  Black.  Rep.  1269,  where  the  assignee  of  a  respondentia  bond  was 
permitted  to  recover  in  indebitatus  assumpsit  against  the  obligor,  upon 
a  collaieral  promise  in  writing  indorsed  by  the  latter  on  the  bond, 
engaging  to  pay  the  amount  thereof  to  any  assignee  of  the  obligee, 
has  been  questioned  by  Lord  Kenyon,  in  Johnson  v.  Collins,  1  East's 
Rep.  104.     In  Foster  v.  Allenson,  2  Term  Rep.  479,  however,  where 
articles  of  partnership,  under  seal,  were  entered  into  between  the 
parties,  containing  a  covenant  to  account  annually,  and  make  a  final 
settlement  at  the  end  of  the  partnership  ;  and  on  the  dissolution  of 
it  they  accounted,  and  struck  a  balance  which  was  in  favour  of  the 
plaintiff',  including  items  not  connected  with  the  partnership,  which 
the  defendant  promised  to  pay ;  and  held  by  the  court  that  assump- 
sitlay  on  such  promise;  and  Justice  Buller  appeared  to  think  that  it 
might  have  been  maintained,  though  the  account  had  included  no 
other  items  than  those  of  the  partnership.     This   would  certainly 
have  been  going  very  far,  and  carrying  the  principle  beyond  any 
judicial  determination,  that  I  am  aware  of,  in  which  the  question 
was  raised.     It  is  true  that  in  Dan  forth  v.  Scoharie,  12  Johns.  Rep. 
227,  the  plaintiff  recovered  in  assumpsit  a  balance,  struck  on  an  ac- 
count stated  between  him  and  the  defendant,  of  moneys  falling  due 
and  having  become  payable  upon  a  contract  made  between  them 
under  seal  :  but  then  it  appears  from  the  opinion  of  the  court,  as  de- 
livered  by  Mr  Justice  Thompson,  that  the  question,   whether  as- 
sumpsit  could  be  supported  on  a  promise  to  pay  such  balance,  was 
not  made  by  the  counsel,  and  therefore,  as  it  would  seem,  was  not 
passed  on  by  the  court.     But  the  circumstance  of  the  account  in 
Foster  v.  Allenson  including  items  not  covered  or  embraced  by  the 
articles  of  partnership,  which  consequently  could  not  have  been  con- 
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sidered  in  an  action  of  covenant,  brought  thereon,  appears  to  have 
been  the  main,  if  not  the  only  ground,  upon  which  the  court  founded 
their  opinion  in  support  of  the  action.  The  additional  items,  not 
included  within  the  scope  of  the  articles  of  agreement,  were  consi- 
dered as  entering  into  the  consideration  of  the  promise,  which,  in 
this  respect,  was  certainly  new  and  different  from  that  contained  in 
the  articles  ;  and  therefore  brought  the  case  within  the  principle  of 
the  exception  to  the  general  rule. 

Now  whether  the  items  embraced  in  the  account  given  in  evidence, 
in  the  case  presented  here  for  our  consideration,  were  all  such  as  are 
included  in  and  provided  for  by  the  terms  of  the  articles  of  agree- 
ment offered  in  evidence  and  rejected  by  the  court,  was  a  question  of 
fact,  which,  it  might  be,  after  all  the  evidence  was  given,  could  only 
have  been  determined  by  the  jury  ;  but  it  is  clear  that  the  jury  could 
not  decide  upon  it,  without  having  the  articles  of  agreement  before 
them,  we  therefore  think  the  court  erred  in  not  permitting  the  articles 
of  agreement  to  be  read  in  evidence  to  the  jury.  The  court  seem  to 
have  thought  that  if  the  parties  stated  the  account  given  in  evidence, 
and  the  defendants  below  promised  to  pay  the  balance  struck 
thereon,  the  mere  act  of  the  parties  accounting  together,  formed  a 
sufficient  consideration  in  law,  so  as  to  take  the  claim  of  the  plain- 
tiffs there  out  of  the  operation  of  the  articles  of  agreement,  and  to 
enable  them  to  support  assumpsit  for  it,  whether  the  account  includ- 
ed items  not  provided  for  by  the  articles  of  agreement  or  not.  This, 
however,  it  will  be  perceived,  from  what  has  been  shown  above,  can 
not  be  deemed  correct;  for  there  must  be,  at  least,  some  additional 
consideration,  such  as  items,  for  instance,  foreign  to  the  articles  of 
agreement,  introduced  into  the  account  and  included  within  the  pro- 
mise, in  order  to  take  the  claim  founded  upon  it,  out  of  the  operation 
of  the  agreement  or  contract  under  seal ;  otherwise  the  plaintiffs  be- 
low must  be  confined  to  their  action  of  covenant  founded  upon  the 
articles  of  agreement,  for  the  recovery  of  their  claim. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


vn. — K 
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Oves   against  Ogelsby. 

A  steam  engine  with  its  fixtures,  used  to  drive  a  bark  mill  and  pounders  to 
break  hides  in  a  tannery,  erected  by  the  owner,  is  real  and  not  personal  property ; 
it  passes  by  a  sale  of  the  freehold. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

George  Ogelsby  against  Abraham  Oves.  Amicable  action  and 
case  stated  in  the  nature  of  a  special  verdict. 

Samuel  B.  Sherer  being  the  owner  of  a  lot  of  ground  which  he 
used  as  a  tannery,  erected  upon  it  a  steam  engine  and  fixtures,  for 
the  purpose  of  grinding  bark  and  breaking  hides  in  the  course  of  his 
business.  He  failed;  and  Abraham  Oves  issued  a  fieri  facias 
against  him,  and  levied  on  the  engine  and  fixtures.  George  Ogelsby 
also  issued  an  execution  upon  his  judgment,  which  was  a  previous 
lien,  and  levied  upon  the  real  estate  upon  which  the  same  was 
erected.  By  an  arrangement  between  the  said  execution  creditors, 
the  said  engine  and  fixtures  were  sold  separately,  and  the  proceeds 
brought  into  court  to  abide  the  determination  of  the  question  whe- 
ther they  were  personal  property,  and  passed  upon  the  execution 
first  levied  upon  them,  or  part  of  the  realty,  and  passed  to  Ogelsby 
with  title  to  the  realty,  which  was  sold  to  him. 

The  court  below  (Blythe,  President)  was  of  opinion  that  it  passed 
to  the  purchaser  of  the  real  estate,  as  a  part  of  it,  and  rendered  a 
judgment  for  the  plaintiff. 

Errors  assigned. 

1.  The  court  erred  in  rendering  judgment  for  plaintiff  for  the 
price  of  the  steam  engine. 

2.  The  court  erred  in  rendering  judgment  for  plaintiff  for  the  price 
of  the  bark  mill. 

Roberts,  for  plaintiff  in  errror,  cited,  2  Kent's  Comm.  341 ;  13  Law 
Lib.  7 ;  Purd.  Dig.  964. 

Jilrlcks)  for  defendant  in  error,  was  stopped  by  the  court. 

PER  CURIAM. — Privilege  for  the  benefit  of  trade,  holds  only  be- 
twixt landlord  and  tenant ;  not  betwixt  third  persons  and  the  owner 
of  the  soil!:  as  is  exemplified  by  Morgan  v.  Arthurs,  3  Watts  140,  and 
Lemar  v.  Miles,  4  Watts  330.  In  the  first  of  these,  a  steam  engine 
set  up  by  the  owner  to  drive  a  saw  mill,  was  held  to  be  a  part  of  the 
freehold  and  subject  to  a  mechanic's  lien;  while  in  the  second,  an 
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engine  set  up  by  a  lessee,  to  drive  a  salt  works,  was  seized  and  sold 
as  personal  by  his  creditors.     Here  the  engine  was  erected  by  the 
owner  of  the  mill,  and  it  was  consequently  a  part  of  the  freehold. 
Judgment  affirmed. 


Clark  against  Seirer. 

The  specific  performance  of  an  agreement  for  the  sale  of  land,  cannot  be  en- 
forced by  the  vendee  by  action  of  ejectment  against  a  vendor,  whose  wife  re- 
fuses to  join  her  husband  in  the  conveyance.  And  in  such  action  the  plaintiff 
is  not  entitled  to  recover  the  possession  of  the  land,  upon  proof  of  a  tender  of 
performance  on  his  part,  and  demand  of  title  such  as  he  stipulated  for  in  the 
agreement. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  ejectment  by  Adam  Seirer  against  Jacob 
Clark,  to  recover  the  possession  of  the  tract  of  land  mentioned  in  the 
following  agreement : 

"Articles  of  agreement  made  and  concluded  upon  by  and  between 
Jacob  Clark  of  East  Pennsborough  township,  in  the  county  of  Cum- 
berland, of  the  one  part,  and  Adam  Seirer,  of  the  township  and  county 
aforesaid,  of  the  other  part,  witnesseth :  That  the  said  Jacob  hath 
granted,  bargained  and  sold,  and,  by  these  presents,  doth  grant,  bar- 
gain and  sell  unto  the  said  Adam  Seirer,  all  his  right,  title,  interest, 
claim  and  demand  whatsoever,  of,  in  and  to  a  certain  plantation  and 
tract  of  land  situate  in  said  township,  bounded  by  land  of  Isaac 
Adams,  Alexander  Wills,  Esq.,  Adam  Seirer  and  others  (being  the 
same  one  hundred  acres  of  land  bequeathed  to  the  aforesaid  Jacob 
Clark  by  his  father,  Benjamin  Clark,  late  of  said  township  deceased), 
subject  to  all  the  incumbrances  on  the  same  created  by  the  said  last 
will  of  Benjamin  Clark  deceased  ;  he,  the  said  Adam,  is  to  allow  the 
widow  of  the  said  deceased  all  the  privileges  on  the  said  plantation, 
and  allow  and  furnish  her  with  all  the  grain  and  meat  bequeathed 
to  her  in  said  last  will,  which  the  said  Jacob  is  bound  to  give  and 
pay,  in  consequence  of  the  bequest  of  the  aforesaid  one  hundred 
acres  of  land  to  him.  Possession  of  said  premises  is  to  be  delivered 
to  said  Seirer,  and  good  and  sufficient  title  for  the  same,  clear  of  all 
incumbrances,  is  to  be  made  on  the  1st  day  of  April  next.  Said 
Seirer  is  to  furnish  the  one  half  of  all  the  grain  sowed  on  the  said 
land  the  ensuing  season,  and  to  receive  all  the  part  of  the  crop  which 
would  be  due  to  the  said  Jacob  agreeably  to  contract  with  his  tenant. 
Seirer  is  to  furnish  said  widow  with  the  grain  allowed  her  after 
harvest  in  1835,  and  the  meat  mentioned  to  be  given  the  season  for 
killing  the  same  fall,  and  firewood  when  required;  and  so  on  during 
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the  natural  lifetime  of  said  widow.  Clark  is  not  to  suffer  any  rail 
timber,  or  other  good  timber,  to  be  cut  for  firewood ;  and  the  said 
Adam  Seirer,  for  himself,  his  heirs,  executors  and  administrators, 
doth  hereby  covenant,  promise  and  agree  10  and  with  the  said  Jacob 
Clark,  his  heirs,  executors,  administrators  and  assigns,  to  pay  for 
and  in  consideration  of  said  plantation,  the  sum  of  1600  dollars,  law- 
ful money,  in  manner  following,  viz.:  800  dollars  on  the  1st  day  of 
April  next,  and  the  remaining  800  dollars  in  five  equal  annual  pay- 
ments, to  commence  on  the  1st  day  of  April  1836,  for  which  bonds 
a  mortgage  security  is  to  be  given." 

It  was  proved  that  Seirer  had  paid  50  dollars  when  the  agreement 
was  executed,  and  that  on  the  1st  of  April  1835,  Seirer  tendered  to 
Clark  the  amount  of  the  purchase  money  then  due,  and  bonds  and 
mortgage  for  the  residue,  according  to  the  terms  of  the  agreement, 
and  demanded  such  title  as  he  had  stipulated  for.  It  was  also  proved 
that  Clark  refused  to  make  the  title,  and  that  his  wife,  who  was 
present,  said  that  she  would  never  execute  the  deed.  Clark  also 
alleged,  as  an  excuse,  that  Seirer  had  not  furnished  the  seed  grain 
mentioned  in  the  agreement. 

It  also  appeared  that  between  the  date  of  the  agreement  and  the 
time  for  its  execution,  Clark's  mother  died,  which  removed  certain 
incumbrances  mentioned  in  the  agreement,  to  the  relief  of  Seirer. 

The  plaintiff,  Adam  Seirer,  brought  the  purchase  money  into 
court,  on  the  trial,  "to  be  paid  over  to  defendant  in  confirmation  of 
his  title,  upon  being  put  into  possession,  or  a  judgment  in  his  favour 
in  this  suit." 

The  defendant  requested  the  court  to  charge  the  jury  upon  the 
following  point: 

"If,  when  plaintiff  agreed  to  buy  the  land,  he  knew  that  defen- 
dant had  a  wife  in  full  life;  if  she  always  refused  to  join  in  making 
and  acknowledging  a  deed  for  the  land,  and  so  told  the  plaintiff  long 
before  the  1st  of  April  1835;  if  defendant  then  offered  to  repay  to 
plaintiff  the  money  he  had  received,  with  interest  on  it;  and  now 
deposits  the  same  in  court  for  Seirer:  plaintiff  cannot  recover  in  this 
suit.  His  only  remedy  is  by  an  action  on  the  covenant." 

To  which  the  court  answered  : 

"An  action  of  ejectment  is  a  mere  possessory  action  ;  a  verdict 
and  judgment  against  a  defendant  does  not  operate  as  a  disseisin. 
It  produces,  in  contemplation  of  law,  a  mere  change  of  possession. 
Two  verdicts  and  judgment,  by  our  act  of  assembly,  between  the 
same  parties,  conclude  the  right.  Suppose  the  plaintiff  to  recover 
in  ibis  case,  how  would  he  hold?  Not  the  legal  title,  but  simply 
under  the  article  of  agreement  of  Jacob  Clark.  Jacob  Clark  would 
still  hold  the  legal  title,  though  out  of  possession,  and  Adam  Seirer 
would  hold  but  in  equity;  and  if  Seirer  should  refuse  to  pay  the  sub- 
sequent instalments,  agreeably  to  the  terms  of  the  contract,  Jacob 
Clark  could  put  him  out  again  by  ejectment.  A  recovery  in  this 
case  by  Adam  Seirer  could  in  no  wise  affect  the  contingent  right  of 
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dower  in  the  wife  of  Jacob  Clark.  There  can  be  nothing  more  clear 
than  that  a  recovery,  in  this  case,  by  the  plaintiff,  would  not  defeat 
or  take  away  her  right  of  dower.  No  chancellor  nor  common  law 
court  could,  by  any  direct  decree  or  judgment,  deprive  her  of  her 
right.  It  could  only  be  divested  by  her  own  act  and  consent.  To 
give  such  effect  to  this  ejectment  would  be  clothing  it  with  an  attri- 
bute that  does  not  belong  to  it.  It  is  an  ejectment  brought  on  an 
article  of  agreement.  The  plaintiff  brings  the  purchase  money  into 
court  (as  he  contends  all  that  is  due)  for  the  use  of  the  defendant, 
on  his  being  put  into  possession  of  the  land  under  a  verdict  and 
judgment. 

"The  extent  of  the  recovery  would  be  limited  by  the  nature  of 
the  right  under  which  he  claims  it.  Getting  in  under  a  verdict  and 
judgment  would  give  him  no  larger  estate  than  he  would  have  if 
he  had  been  put  into  possession  by  Jacob  Clark  under  the  articles  of 
agreement;  and  such  a  possession,  so  obtained,  could  not  take  away 
the  wife's  claim  of  dower. 

"There  is  no  doubt,  further,  that  if  the  plaintiff,  Adam  Seirer,  get 
a  verdict  and  judgment,  and  possession  of  the  land  in  accordance 
with  the  recovery,  and  Jacob  Clark  takes  the  money  paid  into  court, 
still  Seirer  will  have  a  right  to  insist  upon  a  full  and  entire  execution 
of  the  agreement  by  Clark;  and  if  the  wife  refuse  still  to  sign  a  deed, 
her  refusal  will  constitute  a  good  defence,  to  the  extent  of  the  value 
of  her  claim,  in  any  demand  by  Clark  for  the  unpaid  purchase  money, 
The  simple  nature  of  the  case  is  this;  that  Jacob  Clark  covenanted 
to  sell  and  convey  the  land  in  question  to  Adam  Seirer,  and  to  give 
him  possession.  Seirer  says  he  did  all  he  could  to  comply  with  his 
part  of  the  agreement;  that  he  performed,  or  offered  to  perform,  in 
due  time,  all  he  agreed  to  do ;  yet  he  says  Clark  refused  to  give  him 
possession,  and  this  ejectment  is  brought  to  obtain  possession.  Clark 
had  the  clear  right  to  dispose  of  the  possession  of  the  land,  without 
the  concurrence  or  consent  of  his  wife.  By  this  covenant  Clark  did, 
on  certain  terms,  agree  to  surrender  the  possession  to  Seirer.  If 
Seirer  had  done  every  thing  on  his  part  he  bound  himself  to  do,  or 
offered  to  do  every  thing,  and  it  was  refused  and  rejected  by  Clark, 
there  is  no  doubt  (he  plaintiff  would  be  entitled  to  recover.  So  far 
as  regards  the  wife,  we  have  seen  it  can  do  no  harm  to  her," 

The  jury  found  a  verdict  for  the  plaintiff. 

Biddle  and  Alexander,  for  plaintiff  in  error,  cited,  1  Watts  408;  8 
Serg.  4-  Rawle  491;  Sugd.  Vend.  187;  3  P.  Wms  190,  note  B,  2  Ves, 
Sen.  76;  Jlmb.  495;  4  Vin.  M.  203;  1  Madd.  Rep.  16;  7  Ves.  479; 
8  Ves.  510;  1  Fonb.  294;  2  Story's  Eq.  731,  sect.  36;  2  Watts  148. 

Hepburn  and  Walts,  contra,  cited,  2  Sch.  <$•  Lef.  166;  Atk.  on  Ti- 
tles 67;  2  Story's  Eq.  89;  9  Johns.  463;  2  Ves.  Jun.  439;  16  Ves.  13; 
17  Ves.  394;  3  Ves.  fy  B.  187. 

VII. — K  2 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  seems  to  be  at  last  settled  on  principles  of  policy 
and  humanity,  that  equity  stirs  not  to  enforce  a  contract  which  in- 
volves in  it  a  wife's  volition  in  regard  to  her  property ;  and  it  seems 
strange  to  us  now,  (hat  courts  of  chancery  should  ever  have  hesitat- 
ed about  it.  Contrary  to  the  benign  spirit  of  the  common  law,  the 
avowed  purpose  of  process  of  contempt  against  the  husband,  is  to 
extort  a  conveyance  from  her  affection  or  fear.  It  would  be  a 
mockery  to  tell  her  she  is  free  to  act  at  her  pleasure,  while  the  ma- 
chinery of  a  court  is  put  in  motion  to  constrain  her  by  the  strongest 
sympathies  of  her  nature.  The  disposition  evinced  by  chancellors, 
in  other  cases,  to  set  married  women  free  from  restraints  imposed  for 
their  protection,  and  to  hold  them  to  the  consequences  of  their  acts 
performed  notoriously  under  the  influence  or  coercion  of  their  hus- 
bands, is  one  of  those  things  in  respect  to  which,  the  superior  wis- 
dom and  fitness  of  the  common  law  is  vindicated  by  experience.  I 
would  not,  were  it  practicable  to  avoid  it,  expose  the  husband  to  im- 
prisonment for  a  breach  of  the  contract,  even  by  an  action  ;  a  fear  of 
which,  doubtless,  serves  to  loosen  the  wife's  hold  on  the  property. 
But  it  is  clear  the  contract  will  not  be  decreed  on  terms  that  would 
jeopard  his  liberty.  On  the  other  hand,  if  the  vendee  consent  to 
take  such  title  as  the  husband  can  give  him,  it  is  agreed  the  cover- 
ture will  not  stand  in  the  way  of  performance.  But  thus  far  entitling 
himself  to  it  by  performance  of  his  own  part,  he  must  professedly  go 
for  no  more.  If  he  tender  the  price,  demanding  an  entire  execution  of 
the  contract,  it  rnay  be  rejected  for  having  been  tendered  on  a  con- 
dition he  is  not  entitled  to  enforce. 

Whether  he  may  have  an  abatement  of  the  price  in  compensation 
of  the  risk  of  dower  left  outstanding,  is  a  question  of  the  first  impres- 
sion ;  for  the  practice  of  giving  specific  execution  without  the  wife's 
concurrence,  is  but  lately  sanctioned  ;  yet  there  are  analogies  which 
seem  to  show  he  may  not.  The  doctrine  of  compensation  has  doubt- 
less been  carried  very  far ;  so  far  indeed,  as  to  compel  the  execution 
of  a  contract  which  the  party  had  never  made  nor  dreamt  of.  This 
was  considered,  in  Drewe  v.  Hanson,  6  Ves.  675,  to  have  been  done, 
in  the  subdued  tone  of  Lord  Eldon,  by  "  the  exercise  of  a  strong 
power;"  in  plain  terms,  an  arbitrary  one.  The  cases  on  this  head 
have  been  those  of  mistaken  description  affecting  a  part  of  the  estate 
or  title  ;  and  there  is  an  admitted  difference,  in  respect  to  it,  betwixt 
a  vendor  and  a  vendee ;  for  the  latter  may  insist  on  having  the  part 
to  which  title  can  be  made,  though  the  former  could  not  have  com- 
pelled him  to  accept  it ;  Attorney  General  v.  Day,  1  Ves.  224,  some- 
times misquoted  as  the  Attorney  General  v.  Gowen.  On  what,  then, 
can  this  difference  depend,  but  on  the  waiver  of  the  vendee,  who 
may  forego  something  to  which  he  is  entitled,  and  accept  less 
than  what  he  is  entitled  to  by  the  contract.  The  difficulty  is  to 
understand  how  he  forgoes  any  thing  when  he  accepts  a  part 
and  exacts  an  equivalent  for  the  rest.  We  attach  to  the  word 
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waiver  the  idea  of  abandonment ;  but  where  there  is  an  equivalent, 
we  are  unable  to  get  away  from  the  notion  that  there  has  been  a 
change  of  terms,  or  the  substitution  of  one  contract  for  another.  No 
idea  of  waiver  is  entertained  where  the  vendee  is  the  respondent;  for 
it  is  perceived  at  once,  that  having  no  choice  but  to  take  a  defective 
title,  he  must  be  compensated  or  defrauded.  The  ground  on  which 
equity  proceeds,  at  the  prayer  of  the  vendor,  is  well  shown  by  Stod- 
dard  v.  Smith,  5  Binn.  355;  where  it  was  determined  that  ihe  con- 
tract is  not  dissolved  by  a  failure  in  part,  which  leaves  the  object  of  it 
untouched ;  and  that  the  vendee  may  claim  an  allowance  for  it  in 
the  purchase  money.  The  vendor  succeeded  in  procuring  an  en- 
forcement of  the  contract,  and  the  vendee  would  have  been  grossly 
wronged  had  he  been  forced  to  pay  the  entire  price.  Being  defence- 
less at  law,  it  was  not  at  his  option  to  take  the  property  or  refuse  it ; 
so  that  nothing  could  be  done  for  him  but  compensate  the  loss  by 
a  correspondent  abatement,  and  nothing  less  would  have  appeased 
the  demands  of  justice.  There  have  indeed  been  cases  in  winch  a 
vendee  complainant  has  been  placed  in  the  predicament  of  a  respon- 
dent, and  relieved  for  the  same  reason;  for  instance  Bolingbroke'sCase, 
stated  in  a  note  in  1  Sch.  fy  Lef.  19,  in  which  the  vendee  had  in- 
curred expense  on  the  faith  of  the  contract,  from  which  he  was  una- 
ble to  extricate  himself:  and  he  also  had  an  abatement  on  the  prin- 
ciple of  necessity.  But  other  considerations  press  upon  the  mind, 
when  an  untrammelled  vendee  comes  before  a  chancellor  for  an  ex- 
ertion of  his  extraordinary  power ;  an  exertion  grantable  of  grace,  and 
not  due  of  right,  to  control  the  vendor's  legal  right  to  affirm  the  con- 
tract by  performing  it,  or  to  disaffirm  it  by  responding  in  damages  on 
it:  and  this  too  on  his  own  conditions.  He  insists  that  the  vendor 
be  driven  to  his  securities  for  the  purchase  money,  not  as  they  were 
originally  framed,  but  as  he  would  have  them,  were  the  bargain  to 
be  made  over  again  :  in  other  words,  he  comes  to  the  chancellor  to 
reform  the  contract,  not  to  execute  the  practicable  parts  of  it.  I  am 
unable  to  see  the  justice  of  that.  If  compensation  be  his  aim,  his 
remedy  is  an  action  for  damages;  nor,  consistently  with  the  principle 
that  a  man  shall  not  affirm  in  part  and  disaffirm  in  part,  do  I  see 
how  he  can  have  both  performance  and  compensation.  It  was  the 
opinion  of  Mr  Justice  Livingston  in  Hepburn  v.  Auld,  5  Crunch  279, 
that  chancery  cannot,  in  any  case,  compel  specific  performance  on 
terms  and  conditions  ;  or  execute  a  contract  in  part,  and  assess  da- 
mages for  the  residue;  in  which,  however,  he  undoubtedly  went  too 
far.  Still,  I  say,  in  the  words  of  Lord  Eldon  in  Emery  v.  Wase,  8 
Ves.  515,  when  impugning  the  doctrine  of  compelling  a  husband  to 
compel  his  wife  :  "  if  the  cases  have  determined  this  question  so  that 
no  consideration  of  the  absurdity  that  may  arise,  and  the  almost  ridi- 
culous state  in  which  this  court  must,  in  many  instances,  be  placed, 
can  prevail  against  their  authority,  it  must  be  so."  And  here  I  con- 
cede, in  the  broadest  terms,  that  it  is  fixed  by  a  train  of  decisions 
which  I  need  not  specify,  that  even  a  vendee  may  enforce  the  con- 
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tract  in  part,  and  extort  compensation  for  a  mistaken  description  by 
which  he  was  deceived.  But  there  is  this  redeeming  qualification  in 
the  principle,  that  it  gives  not  compensation  for  a  defect  which  was 
obvious  to  the  senses,  or  one,  of  which  the  vendee  was  in  fact  apprised. 
Thus  where  a  farm  was  described  as  lying  within  a  ring  fence, 
though  it  was  in  truth  intersected  by  other  lands,  but  of  which  the 
purchaser  was  informed,  compensation  was  denied  him,  on  the  ground 
that  he  must  be  taken  to  have  made  his  own  estimate  of  the  defect 
in  settling  the  price.  Dyer  v.  Hargrave,  10  Fes.  505.  Now  what 
is  the  character  of  a  purchase  from  a  husband  of  his  wife's  dower  or 
estate]  "The  policy  of  the  law,"  said  the  same  profound  jurist,  in 
Emery  v.  Wase,  "  is  that  a  wife  is  not  to  part  with  her  properly  but 
by  her  own  spontaneous  and  free  will.  If  this  was  perfectly  res  in- 
tegra,  I  should  hesitate  long,  before  I  would  say  the  husband  is  to  be 
understood  to  have  gained  her  consent,  and  that  the  presumption  is 
to  be  made  that  he  obtained  it  before  the  bargain,  to  avoid  all  the 
fraud  that  might  afterwards  have  been  practised  to  procure  it.  I 
would  have  hesitated  long  in  following  up  that  presumption,  rather 
than  the  principle  of  the  policy  of  the  law ;  for  if  a  man  chooses 
to  contract  for  the  estate  of  a  married  woman,  or  an  estate  sub- 
ject to  dower,  he  knows  the  properly  is  hers  altogether,  or  to  a  given 
extent.  The  purchaser  is  bound  to  regard  the  policy  of  the  law;  and 
what  right  has  he  to  complain,  if  she,  who,  according  to  law,  can 
part  with  her  property  but  by  her  own  free  will,  expressed  at  the  time 
of  that  act  of  record,  takes  advantage  of  the  locus  penitcntice;  and 
why  is  he  not  to  take  his  chance  of  damages  against  the  husband  1" 
Now  when  the  object  of  an  agreement  is  such  as  this  has  been  de- 
clared, so  inconsistent  with  political  morality  that  a  chancellor  will 
not  enforce  it,  it  is  difficult  to  see  any  thing  in  it  to  induce  him  to 
compensate  the  loss  of  it,  or  to  touch  it  at  all.  If,  in  disregard  of 
public  policy,  a  purchaser  has  taken  a  covenant  for  a  wife's  title,  let 
him,  in  the  words  of  Lord  Eldon,  take  his  chance  of  damages  for  it; 
a  chancellor  should  not  move  a  finger  for  him  ;  and  if  he  has  taken 
no  covenant,  is  it  not  clear  that  he  consented  to  take  the  husband's 
conveyance,  without  even  a  chance  of  damages]  But  independent 
of  positive  demerit,  it  must  be  inferred,  on  the  principles  of  Dyer  v. 
Hargrave,  that  he  estimated  the  difficulty  of  procuring  her  compli- 
ance, and  bid  so  much  the  less.  Beside,  for  a  contingent  liability 
such  as  this,  the  proper  compensation  is  not  abatement,  but  indem- 
nity. Millegan  v.  Cook,  16  Ves.  12.  Whether  the  covenant  in  the 
articles  for  "a  good  and  sufficient  title  free  from  all  incumbrances," 
might  not  be  held  in  reserve  for  the  court,  we  do  not  pronounce, 
though  I  see  nothing  at  present  to  forbid  it.  Then  to  apply  these 
principles  to  our  case. 

The  failure  to  furnish  the  seed  wheat  was  immaterial.  It  was  to 
have  been  sown  for  the  vendee's  own  use,  and  he  might  dispense 
with  it.  But  he  insisted  on  entire  performance  as  the  condition  of 
his  tender ;  and  on  that  condition,  it  was  no  tender  at  all.  He  de- 
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manded  his  title,  which  was  undoubtedly  the  title  called  for  in  the 
articles ;  and  he  again  called  upon  the  vendor  to  fulfil  the  contract. 
Now  a  vendee  requiring  limited  performance,  ought  to  leave  the 
vendor  under  no  misapprehension  of  his  demand.  The  vendor  made 
evasive  replies,  without  alleging  the  intractableness  of  his  wife,  who 
was  present  protesting  she  would  never  consent;  but  no  one  can  say 
he  would  not  have  closed  with  a  proposition  to  convey,  without  her 
concurrence,  and  without  diminution  of  price.  A  tender  in  general 
terms  must  lead  to  a  misconception  of  the  object ;  and  ought  not  un- 
necessarily to  subject  the  vendor  to  the  costs  and  vexation  of  a  law- 
suit. 

Judgment  reversed. 


Bratton  against  Mitchell. 

The  widow  of  a  deceased  intestate  cannot  maintain  ejectment  to  recover  her 
interest  in  the  real  estate  of  which  her  husband  died  seised. 

A  husband  cannot,  during  the  lifetime  of  his  wife,  maintain  ejectment  in  his 
own  name  alone  for  lands,  the  title  to  which  he  claims  in  right  of  his  wife. 

Where  a  cause  of  action  in  right  of  a  wife  arose  before  the  marriage,  she 
must  be  joined  with  the  husband  :  but  in  personal  actions,  the  cause  of  which 
arose  after  the  marriage,  she  ought  not  generally  to  be  joined  as  plaintiff,  unless 
she  be  the  meritorious  cause  of  action,  or  it  be  for  an  injury  done  to  her  per- 
sonally. 

ERROR  to  the  common  pleas  of  Mijflin  county. 

This  was  an  action  of  ejectment  by  George  Mitchell  against 
Charles  Bratton,  to  recover  a  tract  of  land.  The  questions  deter- 
mined by  the  court  arose  solely  upon  the  plaintiff's  exhibition  of 
title.  His  evidence  was,  that  a  warrant  was  taken  out  for  the  land 
on  the  28ih  of  May  1817,  in  the  name  of  James  M'Doriald,  for  him- 
self and  Thomas  Baird,  who  paid  one  half  of  the  purchase  money. 
Baird  died  intestate  and  without  issue,  leaving  a  widow  and  one 
sister,  his  heir  at  law,  the  wife  of  the  plaintiff,  George  Mitchell,  who 
afterwards  purchased  and  obtained  a  deed  for  the  widow's  interest, 
and  brought  this  ejectment  in  his  own  name,  without  joining  his 
wife  with  him,  she  being  in  full  life. 

The  question  was  whether  he  could  recover  in  this  form  of  action, 
either  in  right  of  the  widow  or  his  wife. 

The  court  below  was  of  opinion,  and  so  instructed  the  jury,  that 
he  could  recover  in  both  rights.  Verdict  accordingly  for  the  plaintiff. 

This  direction  was  the  subject  of  the  errors  assigned. 

Fisher,  for  plaintiff  in  error,  cited,  5  Serg.  <$•  Rawle  536;  1  Doll. 
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418  ;  2  Penns.  Prac.  189  ;  7  Cranch  159 ;  Bacon's  M.,  tit.  Baron 
and  Feme,  76,  500;  1  Ckitt.  PL  61  ;  15  Johns.  Rep.  479  ;  10  Serg. 
$•  Rawle  208. 

M'Dowell,  for  defendant  in  error,  cited,  2  Kenfs  Comm.  131. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — George  Mitchell  was  plaintiff  below,  and  showed 
as  title,  a  warrant  to  James  M'Donald,  and  in  addition,  proved  by 
M'Donald  that  Baird  paid  half  the  purchase  money,  and  was,  in 
equity  and  in  law,  the  owner  of  one  half.  Baird  was  dead,  without 
issue,  leaving  a  widow  who  had  conveyed  or  released  all  her  right 
and  interest  to  George  Mitchell.  Mitchell  was  married  to  the  sister 
and  heir  of  Baird,  and  by  virtue  of  her  right,  and  of  the  conveyance 
of  Baird's  widow,  claimed  one  half  of  this  land. 

Defendant  proved  a  possession  in  his  ancestors  and  himself  back 
to  long  before  the  date  of  the  warrant  under  which  plaintiff  claimed, 
but  from  some  evidence  about  giving  up  the  old  cabin  and  building 
a  new  one,  half  a  mile  off,  and  some  evidence  that  James  Bratton, 
the  brother  and  joint  owner  with  Charles  Bratton,  had  agreed  to  the 
survey,  and  was  present  when  Baird  and  M'Donald's  survey  was 
made,  it  became  necessary  for  defendant  to  object  to  plaintiff's  form 
of  action,  as  well  as  his  title  ;  and  he  requested  the  judge  to  charge, 
1st.  That  Milchell  could  not  support  an  ejectment  in  right  of  Baird's 
widow;  and,  2dly,  that  he  could  not  support  an  ejectment  in  right  of 
his  own  wife  (the  heir  of  Baird)  without  joining  her  in  the  suit. 
The  judge,  however,  charged  in  favour  of  plaintiff  on  both  points, 
and  these  were  the  errors  mainly  relied  on  here.  It  was  stated  in 
the  opinion  of  the  judge,  that  it  was  conceded  or  proved  that  the 
widow  of  Baird  is  still  alive,  and  the  sister  of  Baird,  and  wife  of 
Mitchell,  is  still  alive,  and  they  have  children. 

It  is  true,  as  was  said  by  the  judge  in  the  common  pleas,  that 
ejectment  always  lay,  and  still  lies,  in  many  cases  unknown  in 
England,  and  the  equitable,  as  well  as  strictly  legal  right  to  the  pos- 
session is  tried  here  in  that  form  of  action.  Our  action  of  ejectment 
now  differs  totally  in  form  from  that  of  England.  It  is  not  in  form, 
nor  in  fiction,  an  action  of  trespass;  it  mote  resembles  a  real  action, 
but  differs  from  it  in  this,  that  the  right  of  possession  and  not  the 
right  to  the  land  is  in  issue;  and  it  is  not  conclusive  until  there  be 
two  verdicts  and  judgments  for  the  same  party. 

A  writ  of  ejectment,  says  the  act  of  1807,  shall  issue  in  all  cases 
where  lands,  tenements  or  hereditaments  are  claimed,  and  shall 
give  remedy  as  fully  and  effectually  as  in  the  form  heretofore  used  ; 
and  all  parties  having  an  undivided  interest  in  lands,  tenements  or 
hereditaments,  may  join  therein,  whether  they  be  joint  tenants,  co- 
partners, or  tenants  in  common,  and  recover  according  to  their 
interest  and  title. 

It  allows  those  having  a  common  interest  to  join,  and  it  gives 
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remedy  wherever  it  could  be  had,  under  the  old  form,  and  perhaps  it 
does  not  extend  to  any  case  to  which  it  did  not  apply  under  (he  old 
form.  It  was  settled  in  Pringle  v.  Gaw,  5  Serg.  #  Rawle  536,  that 
ejectment  did  not  lie  by  a  widow  for  her  dower ;  nay,  that  she  could 
not  join  with  the  heirs  in  an  ejectment;  and  in  that  case  the  judg- 
ment was  reversed  because  she  was  joined  as  plaintiff.  This  is  now 
changed  by  the  act  of  the  31st  of  March  1823,  so  far  as  that  judg- 
ment will  not  be  reversed  on  that  account,  but  a  judgment  of  nonsuit 
shall  be  entered,  as  to  her,  and  the  other  plaintiffs  may  recover. 

One  reason  why  she  ought  not  to  be  able  to  support  ejectment  is, 
that  it  does  her  no  good,  she  must  still  proceed  under  the  intestate 
laws,  or  bring  her  writ  of  dower  ;  and  she  could  have  this  writ 
although  the  tenant  in  possession  had  purchased  from  her  hus- 
band. When  she  had  not  legally  joined,  or  if  the  heirs  of  her 
husband  were  in  possession,  she  could  proceed  under  the  intes- 
tate laws  by  petition  in  the  orphan's  court;  and  perhaps,  where 
her  husband  left  no  issue,  and  she  was  entitled  to  half  during  life, 
this  is  her  only  mode  of  proceeding,  at  least  it  is  the  safest.  Another 
reason  why  she  should  not  support  ejectment  is,  that  if  the  heirs 
or  legal  representatives  of  the  deceased  husband  bring  ejectment 
against  an  adverse  occupant,  and  recover,  they  recover*  the  whole, 
including  what  will  be  her  interest  as  widow. 

Where  the  intestate  leaves  a  widow,  and  no  issue,  the  widow  takes 
one  half,  instead  of  one-third  of  the  real  estate  ;  her  half  to  include 
the  mansion  house;  but,  except  as  to  quantity,  her  interest  is  the 
same  as  if  there  were  children  and  she  got  only  one  third;  if  the 
estate  will  not  divide,  it  is  to  be  sold,  and  she  gets  the  interest  of  one 
half,  so  that,  until  inquest  and  division,  it  is  uncertain  whether  she 
will  have  land  or  money,  and  this  depends  on  the  advantage  or 
disadvantage  to  the  heirs,  without  much,  or  any,  regard  to  her 
wishes:  she  can  then  no  more  support  an  ejectment  where  she  is  to 
have  one  half  for  life,  than  where  she  has  one-third. 

I  have  said  if  the  heirs  recover  in  an  ejectment,  they  recover  the 
whole  interest  of  the  intestate,  including  that  of  the  widow;  and 
this  brings  me  to  the  second  point,  whether  George  Mitchell,  being 
married  to  the  sister  and  heir  of  Thomas  Baird,  can,  while  his  wife 
is  living,  support  an  ejectment  in  his  own  name,  without  joining  her 
as  plaintiff.  It  has  been  said  truly,  in  1  Wilson  424,  that  it  is  not 
easy  to  reconcile  the  cases,  where  a  wife  must  not  be  joined,  where 
she  may  be  joined,  and  where  she  must  be  joined.  Since  that  time 
perhaps  some  rules  have  been  established  which  will  enable  us  to 
proceed  with  safety.  Where  the  cause  of  action  arose  before  the 
marriage,  the  wife  ought  to  be  joined ;  where  it  arose  after  the 
marriage,  she  ought  not,  in  personal  actions,  generally,  to  be  joined, 
unless  she  is  the  meritorious  cause  of  action,  or  for  an  injury  done 
to  her  personally.  In  real  actions,  or  mixed,  she  ought  to  be  joined, 
and  where  the  husband  has  not  been  in  possession  and  so  no  injury 
done  to  his  possession,  she  must  be  joined.  Another  criterion  well 
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established  is,  that  where  the  action  will  survive  to  her,  she  may  be 
joined.  Where  it  must  necessarily  survive  to  her  she  must  be  joined. 
'l  Bacon's  M.,  tit.  Baron  fy  Feme,  K.,  pp.  500,  501  ;  1  Chitt.  PI.  14; 
2  Kenfs  Comm.  131 ;  1  Tidd  8;  and  the  cases  cited  in  those  books. 

In  this  case  it  is  not  pretended  George  Mitchell  was  ever  in  pos- 
session of  the  lands  claimed  in  this  suit:  it  is  not  an  injury  done  to 
him,  or  rather  to  his  possession,  by  defendant;  it  is  a  suit  for  the  free- 
hold of  the  wife,  not  a  real  action,  but  in  some  respects  resembling 
it;  and  it  must  necessarily  survive  to  the  wife,  and  after  her  husband's 
death  descend  to  her  heirs. 

It  has,  in  this  state,  been  usual  to  bring  ejectment  by  husband 
and  wife  in  right  of  the  wife  in  the  old  form  of  ejectment,  and  in  the 
present  form;  we  do  not  remember,  nor  do  our  books  show  any  other 
mode  of  proceeding;  and  we  can  see  much  inconvenience  and 
confusion  from  supporting  such  suits  as  the  present,  and  no  one 
advantage  to  be  gained  by  sanctioning  it. 

Judgment  reversed. 


Heffernan  against  Addams. 

A  power  of  attorney  "  to  ask,  demand,  sue  for,  recover  and  receive  all  such 
sum  or  sums  of  money,  debts,  dues,  accounts,  and  other  demands  whatsoever, 
which  are  or  shall  be  due,  owing,  payable,  and  belonging  to  us,  or  detained 
from  us  by  any  manner  of  ways  or  means  whatsoever,"  &c.,  will  not  authorise 
the  attorney  to  compound  for,  receive  and  release  a  sum  of  money  which  is  not 
due  and  payable.  « 

Tn  the  execution  of  a  deed  by  one  person  for  another,  under  a  power  of  attor- 
ney, the  name  of  the  principal  must  be  used  in  some  form  or  other,  in  order  to 
its  validity. 

ERROR  to  the  common  pleas  of  Berks  county. 

George  W.  Heffernan,  administrator  of  Catherine  Heffernan  de- 
ceased, against  Elijah  Deckart  and  Peter  Addams,  administrators  of 
John  Addams  deceased.  Feigned  issue  to  try  the  right  of  Catherine 
Heffernan  to  money  in  court  arising  out  of  the  sale  of  the  real  estate 
of  William  Singer. 

Henry  Singer  the  elder  by  his  will  devised  a  tract  of  land  to  his 
son  Henry  Singer,  subject  to  the  payment  of  the  interest  of  200 
pounds  annually  to  Catherine'  Heffernan.  Henry  Singer  the 
younger  died  intestate  and  without  issue,  but  leaving  a  widow. 
The  land  was  appraised  by  a  proceeding  in  partition,  and  taken  by 
his  brother  John  Singer,  who  entered  into  a  recognizance  for  the 
payment  of  900  pounds  to  his  brothers  and  sisters  after  the  death  of 
his  brother  Henry's  widow,  of  which  180  pounds  would  be  the  share 
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of  Catherine  Heffernan.  While  the  widow  of  Henry  Singer  was 
yet  alive,  and  before  the  180  pounds  were  payable  to  Catherine 
Heffernan,  she  and  her  husband,  Hugh  HefTernan,  gave  to  their 
brother,  Hugh  Henry  Heffernan,  the  following  power  of  attorney: 

"  Know  all  men  by  these  presents  that  we,  Hugh  Heffernan  and 
Catherine  his  wife,  formerly  Catherine  Singer,  of  the  township  of 
Wayne,  county  of  Crawford,  and  commonwealth  of  Pennsylvania, 
have  nominated,  constituted  and  appointed,  and  by  these  presents 
do  nominate,  constitute  and  appoint,  and  in  our  place  and  stead  put 
and  depute  Hugh  Henry  HefTernan,  of  the  same  place,  our  true  and 
lawful  attorney  for  us  and  in  our  name,  and  to  our  use,  to  ask,  de- 
mand, sue  for,  recover  and  receive  all  such  sum  and  sums  of  money, 
debts,  dues,  accounts,  and  other  demands  whatsoever,  which  are  or 
shall  be  due,  owing,  payable  and  belonging  to  us,  or  detained  from 
us,  by  any  manner  of  ways  or  means  whatsoever  ;  especially,  all  the 
share,  part  or  dividend  of  the  said  Catherine  Heffernan,  formerly 
Catherine  Singer,  of,  in  and  to  the  estate  of  Henry  Singer,  late  of 
the  county  of  Berks  deceased,  (whether  the  same  be  real  or  personal) 
now  in  the  hands  and  possession  of  John  Singer,  administrator  of  the 
estate  of  the  said  Henry  Singer  deceased,  being;  and  we  hereby  fur- 
ther authorize  and  empower  our  said  attorney  to  release  all  our  right, 
title,  interest,  property,  claim  and  demand  of,  in  and  to  the  estate 
whereof  the  said  Henry  Singer  deceased  died  seised,  unto  the  afore- 
said John  Singer,  his  heirs  and  assigns ;  and  also  for  us  and  in  our 
name,  place  and  stead,  and  as  our  proper  act  and  deed,  to  sign,  seal 
and  deliver  and  acknowledge  all  such  deed  or  deeds  of  release  as 
shall  or  may  be  necessary  in  and  about  the  premises,  giving  and 
granting  unto  our  said  attorney,  by  these  presents,  our  full  and 
whole  power,  strength  and  authority  about  the  premises,  to  have, 
use  and  take  all  lawful  ways  and  means,  in  our  name,  for  the  pur- 
poses aforesaid;  and  upon  the  receipt  of  any  such  debts  and  dues,  or 
sums  of  money,  acquittance  or  other  sufficient  discharges,  in  our 
name,  to  make,  seal  and  deliver  ;  and  generally  all  other  acts,  things 
and  devices  in  the  law  whatsoever,  needful  and  necessary  to  be  done 
in  and  about  the  premises,  for  us  and  in  our  name,  to  do,  execute 
and  perform,.as  fully,  largely  and  amply,  to  all  intents  and  purposes, 
as  we  ourselves  might  or  could  do  if  personally  present;  hereby  rati- 
fying, allowing  and  confirming  all  and  whatsoever  our  said  attorney 
shall  lawfully  do  in  and  about  the  premises  by  virtue  hereof.  In 
witness  whereof  we  have  hereunto  set  our  hands  and  seals  the  10th 
day  of  June,  in  the  year  of  our  Lord  1814. 

"HUGH  HEFFERNAN,  [L. s.] 

"CATHERINE  HEFFERNAN,  [L.  s.]" 

In  pursuance  of  this  power  of  attorney,  Hugh  Henry  Heffernan, 
the  attorney,  executed  the  following  release  : 

"Know  all  men  by  these  presents,  that  I,  Hugh  Henry  Heffer- 
nan, of  the  township  of  Wayne,  county  of  Crawford,  and  common- 

VII. — L 
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wealth  of  Pennsylvania,  yeoman,  sendeih  greeting.    Whereas  Henry 
Singer,  in  his  lifetime,  made  his  last  will  and  testament,  bearing 
date  the  30th  day  of  September,  in  the  year  of  our  Lord  1799, 
wherein  and  whereby,  amongst  other  things,  he  did  give  and  be- 
queath in  the  words  following,  to  wit:  Item,  I  give  and  bequeath 
unto  my  daughter  Catherine  the  sum  of  five  shillings  as  for  her  in- 
heritance  out  of  my  estate,  both  real  and  personal.    Provided,  never- 
theless, that  the  two  last  payments  which  my  son  Henry  is  to  pay 
for  the  land  hereby  devised  to  him,  shall  remain  unpaid  and  charged 
on  said  land;  and  my  said  son,  Henry  Singer,  his  heirs  and  assigns, 
are  to  pay  the  interest  thereof,  from  the  time  said  payments  become 
due,  unto  my  said  daughter  Catherine,  yearly,  during  her  natural 
life,  as  in  and  by  said  recited  will  since  his  decease  duly  proven  and 
remaining  in  the  register's  office  at  Reading,  in  and  for  the  county 
of  Berks,  recourse  thereunto  had,  appears.     And  whereas  the  said 
Henry  Singer,  son  of  the  said  Henry,  became  in  his  lifetime  lawfully 
seised,  in  his  demesne  as  of  fee,  of  and  in  a  certain  messuage  or 
tenement  and  two  tracts  of  land,  situate  in  Alsace  township,  Berks 
county,  containing  together  one  hundred  and  fifty  acres,  being  the 
same  which  the  said  Henry  Singer,  by  the  above  recited  will,  did  give 
and  devise  unto  his  said  son  Henry,  with  the  appurtenances,  and  being 
so  thereof  seised  died  intestate  and  without  issue,  but  leaving  a  widow, 
now  intermarried  with  Henry  Seiler,  and  brothers  and  sisters,  to  wit, 
John  Singer,  William  Singer,  Eve  Singer,  and  the  said  Catherine, 
intermarried  with  Hugh  Heffernan,  to  whom,  by  the  laws  of  Penn- 
sylvania relating  to  intestate's  estates,  did  descend  and  come.     And 
whereas  the  said  real  estate  of  the  said  intestate  was  valued  and 
appraised  by  an  order  of  the  orphan's  court  of  the  county  aforesaid, 
and  adjudged  by  the  said  orphan's  court  to  the  said  John  Singer,  one 
of  the  heirs  at  law,  as  in  and  by  the  records  and  proceedings  of  the 
said  court  had   more  at  large  will  appear.     And  whereas  the  said 
Hugh  Heffernan  and  Catherine  his  wife,  late  Catherine  Singer,  by 
their  attorney,  Hugh  Henry  Heffernan,  by  letter  of  attorney  under 
their  hands  and  seals,  bearing  date  the  10th  day  of  June,  in  the 
year  of  our  Lord  1814,  did  nominate,  constitute  and  appoint  the  said 
Hugh  Henry  Heffernan,  for  and  in  consideration  of  the  sum  of  200 
dollars  in  specie  to  me  in  hand  paid,  by  John  Singer,  of  the  borough 
of  Reading,  county  of  Berks  aforesaid,  yeoman,  at  and  before  the 
ensealing  and  delivering  hereof,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  thereof  acquit  and  forever  discharge  the  said  John 
Singer,  his  heirs,  executors  and  administrators,  by  these  presents, 
hath  granted,  bargained  and  sold,  aliened,  enfeoffed,  released  and 
confirmed,  and  by  these  presents  doth  grant,  bargain,  sell,  alien, 
enfeolf,  release  and  confirm  unto  the  said  John  Singer,  and  to  his 
heirs  and  assigns,  all  such  sum  or  sums  of  money  due,  or  hereafter 
becoming  due,  unto  the  said  Hugh  Heffernan  and  Catherine  his 
wife,  out  of  the  estate  of  the  said  Henry  Singer,  the  elder,  agreeable 
to  the  above  recked  will ;  and  also  all  such  sum  or  sums  of  moneys 
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which  are  due,  or  hereafter  becoming  due,  out  of  the  eslate  of  Henry 
Singer,  the  younger,  deceased,  arising  and  issuing  out  of  and  from 
the  said  messuage  or  tenement  and  two  tracts  of  land  situate  in 
Alsace  township,  aforesaid.  And  further,  I  do,  by  these  presents, 
acquit,  release,  and  forever  discharge  the  said  John  Singer,  his  heirs, 
executors,  administrators,  and  every  of  them,  of  and  from  the  pay- 
ment of  all  such  sum  or  sums  of  money,  legacies  or  bequests,  now 
due  or  hereafter  becoming  due  unto  Hugh  Heffernan  and  Catherine 
his  wife,  arising  out  of  the  estate  of  the  said  Henry  Singer,  agreeably 
lo  his  said  will.  And  also  all  such  sum  or  sums  of  money  due  and 
hereafter  becoming  due  unto  the  said  Hugh  Heffernan  and  Cathe- 
rine his  wife,  out  of  the  real  estate  or  personal  estates  situate  in 
Alsace  township  aforesaid,  whereof  the  said  Henry  Singer,  the 
younger,  died  intestate;  and  also  of  and  from  all  actions,  suits,  ac- 
counts, costs  and  charges,  payments,  dues,  demands,  damages, 
trouble  and  expenses  whatsoever,  touching  or  concerning  the  pre- 
mises aforesaid.  In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal,  this  7th  day  of  July,  in  the  year  of  our  Lord  1814. 

"HuGH  H.  HEFFERNAN,  [L.  s.] 
"Sealed  and  delivered  in  the  presence  of  us 

"  ICHABOD  HAMLIN, 

"  HENRY  BETZ." 

After  the  death  of  the  widow  of  Henry  Singer,  this  issue  was 
joined  to  try  the  right  of  Hugh  Heffernan  and  Catherine  his  wife  to 
the  principal  sum  of  180  pounds,  payable  at  the  death  of  the  said 
widow,  and  also  to  recover  the  arrearages  of  interest  on  the  200 
pounds  which  became  due  after  the  date  of  the  release.  And  the 
questions  were,  whether,  under  the  foregoing  power  of  attorney, 
Hugh  Henry  Heffernan  had  authority  to  release  as  he  did  do1?  And 
whether  the  release  was  the  deed  of  his  principal] 

The  court  below  was  of  opinion  that  the  release  was  a  bar  to  the 
plaintiff's  recovery,  and  so  instructed  the  jury. 

Hoffman  and  Greenough,  for  plaintiff  in  error,  cited,  6  Watts  500; 
8  Wend.  494;  17  Serg.  <$•  Rawle  300,  308 ;  Sugd.  on  Powers  344 ; 
1  Rawle  281;  6  Watts  96  ;  11  Serg.  <$•  Rawle  325 ;  '2  Serg.  fy  Rawle 
493;  4  Serg.  $•  Raiole  112. 

Deckart  and  Smith,  for  defendant  in  error,  cited,  2  Watts  185;  6 
Watts  99. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  several  errors  assigned  in  this  case  present  but 
two  questions: — First,  Had  Hugh  Henry  Heffernan  authority,  under 
the  letter  of  attorney  from  Hugh  Heffernan  and  Catherine  his  wife, 
of  the  10th  of  June  1814,  to  compound  for  money  which  had  not 
become  payable  to  his  principals,  and  upon  receipt  of  a  less  sum 
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than  the  amount  of  the  debt  to  release  or  acquit  the  debtor,  or  to 
compound  for  an  annuity,  that  is,  (lie  interest  on  200  pounds  made 
payable  to  Catherine,  one  of  the  constituents,  during  her  natural 
life,  and  to  accept  of  a  gross  sum  in  lieu  of  it,  and  in  consideration 
thereof  release  and  discharge  the  annuity  1  Second,  Does  the  release 
bearing  date  the  7th  day  of  July  1814,  executed  by  Hugh  Henry 
Heffernan  to  John  Singer,  purport  to  be  the  deed  and  release  of  Hugh 
Heffernan  and  Catherine  his  wife,  or  is  it  not  in  its  terms  and  tenor 
the  deed  and  release  of  Hugh  Henry  Heffernan,  the  attorney, 
himself? 

As  to  the  first  question,  it  would  not  seem,  from  the  terms  in  which 
the  letter  of  attorney  is  drawn  up,  to  have  been  the  intention  of 
the  constituents  to  grant  to  their  attorney  any  power  or  authority 
over  debts  or  moneys  payable  at  a  future  day,  before  they  should 
become  payable.  The  language  of  the  power  is,  "  to  ask,  demand, 
sue  for,  recover  and  receive  all  such  sum  and  sums  of  money,  debts, 
&c.,  which  are  or  shall  be  due,  owing,  payable  and  belonging  to 
us  or  detained  from  us,  &c.,  especially,  all  the  share,  part  or  divi- 
dend of  the  said  Catherine  Heffernan,  formerly  Catherine  Singer, 
of,  in  and  to  the  estate  of  Henry  Singer,  late  of  the  county  of  Berks, 
deceased,  (whether  real  or  personal)  now  in  the  hands  and  posses- 
sion of  John  Singer,  administrator  of  the  said  Henry  Singer,  deceased." 
It  is  clear  that  the  attorney  was  only  to  receive  such  money  or  debts 
as  the  constituents  had,  or  should  have  at  the  time  of  the  receipt 
thereof,  a  right  "to  ask,  demand,  sue  for  and  recover  ;"  but  it  must  be 
admitted  without  the  least  hesitation,  that  a  right  to  ask,  demand, 
sue  for  and  recover  money  or  a  debt  does  not  exist  before  it  becomes 
payable.  We  therefore  think  that  the  attorney  had  no  authority  or 
power  from  his  principals  to  demand  and  recover  moneys  under  the 
letter  of  attorney,  before  the  debts  became  payable  :  and  having  no 
power  to  do  so,  it  of  necessity  follows,  that  he  could  give  no  release, 
acquittance  or  discharge  that  would  be  binding  upon  his  principals. 
The  court  below,  then,  as  we  conceive,  erred  in  their  charge  to 
the  jury,  by  telling  them,  that  the  words  "all  which  are  or  shall  be 
due,"  contained  in  the  letter  of  attorney,  were  to  be  construed  as  if 
written,  "which  areor  shall  become  due  ;"  and  that  the  attorney  thereby 
acquired  authority  to  demand  and  receive  money,  and  to  give  bind- 
ing acquittances  therefor,  before  they  became  payable  ;  and  conse- 
quently before  they  could  have  been  sued  for  and  recovered. 

Having  shown  lhat  the  attorney  had  no  authority,  under  his 
letter,  to  receive  the  180  pounds,  which  had  not  become  payable 
when  he  undertook  to  release  the  obligor  or  land  bound  for  the  pay- 
ment thereof;  nor  to  do  any  thing  more  with  the  interest  of  the 
200  pounds,  which  was  payable  annually  to  Catherine  Heffernan, 
one  of  the  constituents,  during  her  natural  life,  than  to  demand  and 
recover  it,  as  and  when  it  became  payable,  and  not  before  ;  and  upon 
receipt  thereof,  after  it  became  payable,  to  give  a  proper  acquit- 
tance ;  but  beyond  this  as  it  appears  no  authority  was  given  ;  and 
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certainly  not  the  least  colour  of  it,  going  to  warrant  his  release  of 
the  obligation  to  pay  the  interest  according  to  the  direction  of  the 
will,  upon  his  receiving  a  sum  of  money  in  advance  for  it:  I  will 
now  turn  to  the  second  question.  Does  the  release,  which  was  given 
in  evidence  and  objected  to  by  the  counsel  of  the  plaintiff  in  error, 
purport  to  be  the  deed  or  release  of  Hugh  Heffernan  and  Catherine, 
his  wife,  or  of  Hugh  Henry  Heffernan,  the  attorney,  himself?  It  is 
well  settled  that  when  one  executes  a  deed  for  another,  under  a 
power  of  attorney,  in  order  to  make  it  the  deed  of  the  principal,  it 
must  be  executed  in  the  name  of  the  latter ;  but  if  that  be  done,  it 
has  been  held  that  it  matters  not  in  what  form  of  words  it  shall  be 
clone;  that  such  execution  is  sufficiently  denoted  by  the  signature 
of  the  names,  as  if  opposite  the  seal  be  written,  "for  J.  B.  (the  prin- 
cipal) M.  W.  (the  attorney)."  Wilkes  v.  Beck,  2  East  142.  Bui 
without  it  be  executed  in  some  form  or  other,  in  the  name  of  the 
principal,  it  will  not  be  good  as  his  deed,  or  binding  upon  him.  Fron- 
tin  v.  Small,  1  Slran.  705  ;  Bogart  v.  De  Bu?sey,  6  Johns.  Rep.  94 ; 
Berkley  v.  Hardy,  8  D.  #  R.  102  ;  5  B.  $>  C.  355.  But  the  release 
in  question  is  not  executed  in  the  names  of  Hugh  Heffernan,  and 
Catherine  his  wife,  or  either  of  them,  in  any  form  or  manner  what- 
ever ;  nor  is  the  body  or  any  part  of  it  in  their  names.  It,  on  the 
contrary,  is  in  the  name  of  Hugh  Henry  Heffernan  the  attorney 
throughout :  and  is  executed  by  him  in  his  own  name  under  his  hand 
and  seal,  without  the  slightest  allusion  to  or  mention  of  his  princi- 
pals. It  appears  not  only  from  its  face,  but  from  the  whole  tenor 
and  purport  of  it,  to  be  the  proper  deed  of  the  attorney  himself;  and 
therefore  ought  not  to  have  been  admitted  in  evidence  as  the  deed, 
of  his  principals,  executed  under  the  power  of  attorney. 

The  judgment  of  the  court  below  must  be  reversed ;  but,  the 
attorney  being  the  son  of  his  constituents,  it  may  be  that  he  ad- 
vised them  truly  of  all  that  he  had  done,  and  accounted  to  them 
at  the  same  time  for  the  moneys  received  by  him  as  the  consideration 
for  what  he  did  do  ;  if  it  be  that  they  received  the  moneys,  and  thus 
acquiesced  in  all  that  he  did,  it  would  amount  to  a  confirmation 
thereof;  and  be  as  conclusive  and,  binding  upon  them,  as  if  the  letter 
of  attorney,  given  by  them,  had  authorised  the  whole  of  it,  and  the 
release  had  been  duly  executed  in  their  names  ;  so  that  it  may  be 
that  the  plaintiff  will  not  gain  much,  by  reversing  the  judgment, 
if  the  defendant  should  be  able,,  on  the  next  trial  of  the  cause,  to 
prove  that  the  constituents  acquiesced  in  and  approved  of  all  that 
iheir  attorney  did  for  them  in  regard  to  the  matters  in  controversy. 

Judgment  reversed  and  venire  de  novo  awarded. 


VII. — L  2 
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Drenkle  against  Garber. 

The  supreme  court  will  act  on  facts  established  by  affidavit  to  determine  the 
regularity  of  an  appeal,  but  not  a  question  of  merits. 

ERROR  to  the  common  pleas  of  Berks  county. 

David  Garber  for  the  use  of  Jacob  W.  Seitzinger,  against  Daniel 
Drenkle,  administrator  of  John  Garber  deceased.  Action  of  debt  on 
bond.  The  cause  was  referred  to  arbitrators,  who  found  for  the 
plaintiff  897  dollar?,  from  which  the  defendant  entered  an  appeal  on 
the  18th  March  1829  ;  and  on  the  same  day,  by  an  agreement  sign- 
ed by  Drenkle  and  Seitzinger,  the  appeal  was  withdrawn ;  after  which 
Drenkle  died,  and  Daniel  Esterly  became  his  administrator.  In  1834, 
a  rule  was  entered  at  the  instance  of  the  administrator  of  Drenkle,  to 
show  cause  why  the  appeal  should  not  be  reinstated,  on  the  ground 
of  its  having  been  withdrawn  by  collusion;  and  on  the  hearing  of 
the  rule,  depositions  were  read,  showing  satisfactorily  that  the  debt 
had  been  paid  before  the  suit  was  brought.  The  court  below  refused 
to  reinstate  the  appeal,  because  the  heirs  of  Garber  had  had  notice 
of  the  reference  of  the  case,  and  made  no  defence. 

Greenough  and  Hoffman,  for  plaintiff  in  error,  cited,  2  Watts  94 ;  3 
Penns.  Rep.  441;  1  Rawle  323;  5  Rawle228;  I  M' Cord's  Ch.  161. 

Deckart,  contra,  was  stopped  by  the  court. 

PER  CURIAM. — We  have  sometimes  acted  on  facts  established  by 
affidavit,  to  determine  the  regularity  of  an  appeal,  but  not  a  question 
of  merits.  By  the  retraxit  of  the  appeal  the  judgment  became  abso- 
lute, and  the  application  to  reinstate  it  for  the  subsequent  discovery 
of  collusion,  being  the  only  accessible  mode  of  letting  the  appellant 
into  a  defence,  was  in  effect  a  motion  to  open  the  judgment,  which 
we  have  repeatedly  ruled  not  to  be  a  subject  of  error.  There  may 
be  much  hardship  in  the  case,  but  we  cannot  relieve  it. 

Judgment  affirmed. 
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M'Kiimey  against  Reader. 

A  lease  for  a  term  less  than  three  years,  whether  written  or  not,  may  be  sur- 
rendered or  transferred  by  an  oral  expression  of  assent. 

An  abandonment  by  the  tenant  of  demised  premises,  is  such  a  relinquishment 
as  amounts  to  an  implied  surrender,  and  justifies  an  immediate  resumption  of  the 
possession  by  the  landlord. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Samuel  Reader  against  Henry  M'Kinney.  This  was  an  action 
of  trespass,  in  which  the  plaintiff  set  out  in  his  declaration  that  lie 
was  quietly  possessed  of  a  house  and  lot  of  ground  in  the  borough  of 
Harrisburg,  and  that  the  defendant  broke  and  entered  into  the  pre- 
mises and  kept  the  possession.  The  facts  of  the  case  appeared  to 
be,  that  the  defendant  was  the  owner  of  the  house  and  lot,  and  leas- 
ed them  to  the  plaintiff  for  one  year,  at  the  rent  of  200  dollars  ;  and 
during  the  year  the  plaintiff  absconded,  and  afterwards  his  family 
lockecl  up  the  premises  and  followed,  without  leaving  property  on  the 
premises  sufficient  to  pay  the  rent  The  question  in  the  cause  was, 
whether  this  were  not  such  an  implied  surrender  of  the  lease,  as  jus- 
tified the  landlord  in  resuming  his  possession.  The  court  below  was 
of  opinion  that  it  was  not;  and  the  jury  found  for  the  plaintiff  one 
dollar  damages. 

Jlyres  and  Johnston,  for  plaintiff  in  error,  cited,  6  Law  Lib.  160, 191; 
Burt.  Real  Prop.  491;  4  Kerfs  Comm.  106;  3  Term  Rep.  295;  7 
Term  Rep.  431;  2  Penns.  Rep.  397;  1  Barn,  fy  Aid.  370. 

Rawn,  for  defendant  in  error,  cited,  6  Law  Lib.  287. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — What  is  wanting  to  the  recision  of  an  executory 
contract,  is  the  assent  of  the  parties ;  and  it  may  be  signified  by  their 
words  or  their  acts.  The  recision  of  a  lease  by  express  words,  is 
called  a  surrender  in  fact;  and  when  by  acts  so  irreconcilable  to  the 
continuance  of  the  tenure  as  to  imply  the  same  thing,  it  is  called  a 
surrender  in  law.  An  implication  of  surrender  is  not  precluded  by 
the  statute  of  frauds,  which  concerns  a  surrender  by  express  words, 
and  of  a  lease,  too,  which  could  not  have  been  validly  constituted 
otherwise  than  by  writing.  I  am  aware  that  the  statute  has  been 
applied,  in  two  modern  cases,  to  the  express  assignment  of  an  oral 
lease,  which  stands  on  the  same  words  as  an  express  surrender :  but 
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the  first  of  them,  Bolting  v.  Martin,  1  Camp.  318,  is  a  nisi  priiis 
case  ;  and  the  second,  Preece  v.  Corrie,  5  Singh.  24,  is  a  decision  on 
the  letter,  without  a  pretence  of  assertion,  that  it  accords  with  the 
intent;  and  it  violates  a  cardinal  rule  of  construction.  According  to 
Stowell  v.  Zouch,  Plowd.  365,  it.  is  wholesome,  in  the  exposition  of  a 
statute,  to  approach,  as  near  as  may  be,  to  the  reason  of  the  common 
law  ;  and  in  Miles  v.  Williams,  1  P.  Wms  252,  it  is  said  the  best  inter- 
pretation is  that  which  conforms  to  the  course  of  the  common  law  in 
like  cases  of  its  own.  The  fathers  of  the  law  insisted  on  this  with 
peculiar  emphasis.  Heydon's  Case,  3  Rep.  7.  Now  why  the  legis- 
lature should  have  purposely  contravened  a  common  law  maxim,  by 
requiring  a  matter  to  be  dissolved  by  writing,  which  they  allowed  lo 
be  constituted  by  verbality,  it  is  for  those  who  insist  upon  the  distinc- 
tion to  explain.  An  intent  to  establish  it  would  have  been  a  legis- 
lative absurdity  which  is  not  lightly  to  be  imputed.  What  greater 
mischief  there  can  be  in  a  verbal  surrender  or  transfer  than  there  is  in 
the  verbal  constitution  of  a  lease,  has  not  been  shown,  and  it  is  not  to 
be  supposed  that  the  legislature  meant  to  establish  a  distinction  with- 
out a  reason  for  it.  The  apparent  difference  in  the  prescribed  forms 
of  constituting  and  surrendering,  arises  from  the  generality  of  the 
words  predicated  of  the  latter,  and  ostensibly  in  reference  lo  leases 
written  and  unwritten,  without  discrimination  ;  but  that  they  were 
intended  for  the  surrender  or  transfer  of  a  lease  in  which  writing 
was  made  a  necessary  ingredient,  is  evident  from  the  fact  that  there 
is  no  purpose  which  requires  writing  in  a  surrender  or  transfer,  that 
does  not  equally  require  it  in  the  act  of  constitution.  The  two  En- 
glish decisions  do  not  bind  us  as  precedents  ;  and  they  are  too  con- 
tracted to  bind  us  by  their  spirit.  Far  different  was  the  spirit  that 
dictated  the  construction  put  on  the  13  Eliz.  c.  10,  whose  operation, 
though  it  declared  ecclesiastical  leases  for  more  than  three  lives,  or 
twenty-one  years,  to  be  void  without  exception,  was  suspended  dur- 
ing the  continuance  of  the  grantor's  interest,  whose  power  to  lease, 
notwithstanding  the  letter,  was  allowed  to  be  commensurate  with  it, 
because  it  was  the  interest  of  his  successor  which  was  meant  to  be 
protected.  I  take  it,  therefore,  a  lease  for  less  than  three  years, 
whether  written  or  not,  may  be  surrendered  or  transferred  by  an  oral 
expression  of  assent.  The  case  of  an  implied  surrender,  however, 
as  I  have  already  intimated,  was  never  imagined  to  be  within  the 
statute;  and -it  is  with  this  alone  we  have  at  present  to  do.  The 
question  therefore  stands  not  on  any  supposed  statutory  provision, 
but  on  common  law  principles  of  recision  ;  and  I  confess  I  have 
found  no  case  which  comes  entirely  up  to  the  position,  that  the  de- 
sertion of  rented  premises  is  a  surrender  in  law  :  yet  for  want  of  a 
specific  proceeding  to  prevent  a  failure  of  justice,  we  must,  as  the 
British  courts  would  have  done  had  not  their  parliament  relieved 
them  from  the  task,  enlarge  the  class  of  implied  surrenders  beyond 
its  limits  in  the  books,  by  holding  that  an  abandonment  is  such  a 
relinquishment  of  the  premises  as  justifies  an  immediate  resumption 
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of  it.  A  tenant  is  doubtless  not  bound  to  reside  in  his  rented  house, 
or  to  occupy  it  with  goods  sufficient  to  answer  a  distress.  He  may 
choose  to  pay  for  a  barren  possession  without  giving  cause  of  com- 
plaint to  his  landlord,  who  bargained  only  for  hfs  personal  responsi- 
bility ;  but  when  that  has  been  withdrawn  by  fraud  or  flight,  the 
landlord  may  surely  take  the  only  measure  left  for  his  security,  in- 
stead of  stupidly  gazing  on  the  dilapidation  of  his  property,  and  a 
daily  accretion  of  the  unpaid  rent,  on  the  desperate  responsibility  of 
a  fugitive.  Did  a  principle  so  indispensable  to  justice  need  support 
from  authority,  something  like  it  might  be  had  from  Savage  v.  Dent, 
Str.  1064,  where  the  locking  up  of  a  small  part  of  the  tenant's  pro- 
perty in  the  house,  was  barely  held  not  to  rebut  a  presumption  of 
relinquishment  from  his  removal,  though  with  the  landlord's  know- 
ledge, to  a  place  in  the  same  city.  What  would  have  been  the  con- 
clusion from  flight,  had  it  been  a  feature  of  the  case,  may  be  con- 
jectured from  the  conceded  fact,  that  an  entire  vacancy  of  the  pos- 
session would  have  justified  the  landlord's  entry  to  seal  a  lease  and 
deliver  a  declaration  in  ejectment.  Why  an  ejectment  should  be 
necessary  to  change  the  possession,  I  know  not.  That  a  right  of 
entry  may  not  be  enforced  by  act  of  the  party  to  the  jeopardy  of  the 
public  peace,  I  admit;  but  an  entry  for  special  purposes,  is  equally 
founded  on  a  dissolution  of  the  previous  relation ;  and  the  rule  of 
policy  for  the  preservation  of  the  peace,  is  inapplicable  to  a  relin- 
quishment which  is  a  virtual  surrender.  It  would  be  oppressive,  as 
well  as  nugatory,  to  put  the  landlord  to  an  action,  which  would 
seldom  restore  him  to  the  possession  before  the  appointed  expiration 
of  a  lease  which  has  less  than  three  years  to  run  ;  and  had  the  le- 
gislature supposed  a  summary  remedy  to  be  necessary,  in  a  case  of  de- 
sertion, it  is  to  be  supposed  they  would  have  given  it  when  they  provid- 
ed for  the  case  of  adverse  holding  over.  There  is  nothing  adverse, 
however,  in  relinquishment,  before  or  after  the  expiration  of  the 
term  ;  and  they  may  well  have  thought  there  is  nothing  in  it  to  call 
for  an  adverse  remedy.  Thus  stands  the  common  law  here,  and  as 
it  would  have  stood  in  England  had  it  not  been  for  the  enactment  of 
the  1 1  Geo.  2,  c.  19,  and  the  57  Geo.  3,  c.  52,  which  provided  a  more 
expeditious  remedy  than  ejectment  for  desertion  without  leaving 
sufficient  on  the  premises  to  answer  a  distress  for  half  a  year's  rent. 
It  is  needless  to  say  those  statutes  are  not  in  force  here  ;  nor  is  the 
redress  afforded  by  them  so  convenient  or  effectual  as  that  which 
may  be  had  from  the  proposed  principle  of  implied  surrender.  Here 
the  tenant  had  locked  up  his  effects  and  fled  from  the  state  with  an 
avowed  intent  to  evade  the  rent ;  and  though  in  his  letters  from  Jer- 
sey, whence  he  carries  on  this  suit,  he  expressed  a  desire  to  return, 
checked  by  fear  of  arrest,  he  spoke  as  would  an  absconding  debtor, 
and  gave  particular  directions  for  the  retreat  of  his  family  with  his 
effects.  Can  it  be  that  these  circumstances  did  not  constitute  a  sur- 
render which  authorised  the  landlord  to  resume  the  possession  for 
the  preservation  of  his  property,  and  the  avoidance  of  a  loss  from 
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the  misemployment  of  it?     He  might  possibly  have  had  a  remedy 
by  the  act  of  the  3d  of  April  1830;  but  I  cannot  think  the  law  so 
unreasonable  as  to  say  that  he  became  a  trespasser. 
Judgment  reversed. 


Huling  against  Drexell. 

When  the  parties  to  a  mortgage  stipulate  that  if  the  interest  be  not  punctually 
paid  at  a  particular  time  and  place,  the  mortgagee  may  elect  to  consider  the 
mortgage  due  and  payable,  and  sue  the  same  ;  upon  a  failure  to  pay  according 
to  the  stipulation,  the  mortgage  may  be  immediately  sued. 

If  there  be  a  stipulation,  that  in  the  event  of  the  necessity  of  suing  the 
mortgage,  the  mortgagee  may  recover,  in  addition  to  the  debt  and  interest, 
damages  for  costs  and  expenses  incident  to  the  suit,  this  is  not  an  usurious 
contract,  and  it  may  be  enforced  in  the  scire  facias  suit. 

But  it  is  error  to  permit  the  jury  to  find  damages  for  the  plaintiff  without 
proof  of  damage. 

ERROR  to  Perry  county. 

Francis  M.  Drexell  against  David  W.  Huling. 

This  was  a  scire  facias  upon  a  mortgage  given  by  the  plaintiff  in 
error  to  the  defendant  in  error,  dated  the  5th  of  September  1831,  to 
secure  the  payment  of  8000  dollars  with  interest,  in  eight  years  from 
the  date  ;  which  interest  was  made  payable  in  Philadelphia  every  six 
months  ;  and  the  mortgage  contained  also  a  provision,  that  it  the 
interest  remained  unpaid  at  any  time  for  the  space  of  thirty  days 
after  it  became  due,  the  mortgagee  might  sue  it,  &c.  All  the  interest 
which  was  due  previously  to  the  5t.h  of  September  1836  had  been 
paid,  and  140  dollars  of  the  interest  which  fell  clue  on  the  said  5th 
of  September  1836,  and  the  balance  of  the  interest  which  fell  due 
on  that  day,  100  dollars,  remained  unpaid  for  thirty  days  and  more, 
when  this  writ  of  scire  facias  was  sued  out  on  the  14th  December 
1836,  in  which  the  plaintiff  claimed  to  recover  the  whole  amount, 
of  the  debtand  interest,  and  also  claimed  to  recover,  in  pursuance  of 
the  terms  of  the  mortgage,  additional  damages  and  expenses,  to  which 
he  had  been  put  in  the  recovery  of  the  debt  and  interest. 

The  writ  of  scire  facias,  which  recites  the  terms  of  the  mortgage, 
was  as  follows,  omitting  the  description  of  the  land  mortgaged,  &c. 

Whereas  D.  W.  Hnling  lately,  &c.  by  a  certain  indenture  made 
on  the  5th  of  September  1831,  between  D.  W.  H.  of  the  one  part 
and  F.  M.  Drexell  of  the  other  part,  for  and  in  consideration  of  a 
certain  debt  of  16,000  dollars,  and  for  the  better  securing  the  pay- 
ment thereof,  in  discharge  of  a  certain  obligation  of  the  said  D.  W. 
H.  whereby  he  stood  bound  in  the  sum  of  16,000  dollars,  conditioned 
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for  the  payment  of  8000  dollars,  at  the  expiration  of  eight  years  from 
the  date,  with  interest,  to  be  paid  half  yearly  in  the  ciiy  of  Philadel- 
phia,on  the  5th  daysof  March  and  Septemberof  each  year,  did  grant, 
bargain,  sell,  release,  &c.,  unto  the  said  F.  M.  D.  (a  tract  of  land  at 
the  mouth  of  the  Juniata  river,  particularly  described  in  the  writ). 

And  whereas,  by  the  said  indenture,  it  is  likewise  provided  and 
agreed,  that  if  the  said  D.  W.  H.,  his  heirs,  executors,  administrators 
and  assigns,  do  and  shall  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  F.  M.  D.,  his  executors,  administrators  or  assigns,  the 
aforesaid  debt,  or  sum  of  8000  dollars,  on  the  day  and  time  in  said 
indenture  mentioned  and  appointed  for  the  payment  of  the  same, 
together  with  lawful  interest  as  aforesaid,  without  any  fraud  or  fur- 
ther delay  ;  that  then,  as  well  the  said  indenture  and  the  estate 
thereby  granted  as  the  said  recited  obligations  shall  cease,  determine 
and  become  void,  any  thing  therein  before  contained  to  the  contrary 
notwithstanding  ;  and  whereas  by  the  said  indenture  it  is  also 
further  provided  and  agreed  by  and  between  the  said  D.  W.  H.  and 
F.  M.  D.,  that  in  case  default  shall  he  made  in  paying  the  interest 
as  aforesaid,  which  shall  accrue  on  the  said  principal  sum  by  said 
indenture  secured,  for  the  space  of  thirty  days,  at  any  time  after  the 
same  shall  have  become  due  and  payable  according  to  the  con* 
ditions  of  the  said  obligation  before  recited,  then,  and  immediately 
thereupon,  the  said  principal  sum  and  all  interest  thereon  due,  shall 
be  considered  as  having  become  due  and  payable,  and  the  said  F. 
M.  D.,  his  executors  and  administrators  and  assigns,  shall  and  may 
immediately  thereafter  sue  forth  a  writ  of  scire  facias  to  recover  the 
said  principal  and  interest  moneys,  and  all  costs,  charges,  and  ex-^ 
penses  of  every  kind  which  the  said  F.  M.  D.,  his  executors,  adminis- 
trators or  assigns  shall  or  may  sustain  or  be  put  to,  for  or  by  reason  of 
such  default  and  in  recovering  the  said  principal,  and  interest  moneys, 
as  by  the  same  indenture  in  our  county  court  of  common  pleas  for 
the  said  county  of  Perry,  before  our  judges  atBloomfield  in  the  said 
county,  being  shown,  the  date  whereof  is  the  day  and  year  aforesaid, 
manifestly  appears.  And  whereas  the  aforesaid  debt  or  sum  of  8000 
dollars,  and  the  sum  of  100  dollars,  a  balance  of  interest  due  thereon, 
were  not  paid  on  the  said  5th  day  of  September  last  past,  being  the 
time  mentioned  and  appointed  in  the  said  indenture,  and  in  the  con- 
dition of  said  obligation,  for  the  payment  of  the  interest  of  the  half 
year  next  preceding  said  day,  and  the  said  interest  remained  unpaid 
for  the  space  of  thirty  days  after  the  said  5th  day  of  September  last, 
and  still  remains  unpaid,  the  said  D.  W.  H.  has  become  liable  to 
pay  to  said  F.  M.  D.  as  well  the  principal  sum  of  8000  dollars  as  the 
interest  aforesaid,  according  to  the  provision  and  agreement  last 
aforesaid  in  said  indenture  contained:  and  whereas  the  said  D.  W. 
H.  having  so  aforesaid  made  default,  the  said  F.  M.  D.  further  sug- 
gests and  avers  that  he  has  sustained  and  been  put  to  expenses  and 
charges,  in  and  about  recovering  the  said  principal  sum  of  8000  dol- 
lars and  the  said  interest,  and  in  suing  forth  this  scire  facias,  for  cost?=, 
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commissions  and  counsel  fees,  the  further  sum  of  400  dollars,  which 
the  said  D.  W.  H.,  by  the  provision  and  agreement  aforesaid,  in 
said  indenture  contained,  has  been  liable  to  pay,  as  by  the  insinua- 
tion of  the  said  F.  M.  D.  we  have  received  ;  wherefore  he  hath  be- 
sought us  to  provide  for  him  a  proper  remedy  in  that  behalf,  and 
because  we  are  willing  that  what  is  right  in  that  behalf  should  be 
done:  therefore  we  command  you  that  by  honest  and  lawful  men 
of  your  bailiwick  you  make  known  to  the  said  D.  W.  H.  that  he  be 
and  appear  before  our  judges  at  Bloomfield  at  a  court  of  common 
pleas  there  to  be  holden  for  said  county  on  the  first  Monday  of  Janu- 
ary next,  to  show,  if  any  thing  for  himself  he  has  or  knows  to  say, 
why  the  said  several  tracts  or  pieces  of  land,  with  the  appurtenances, 
should  not  be  seized  and  taken  in  execution  and  sold  to  satisfy  the 
debt,  interest  and  expenses  aforesaid,  if  to  him  it  shall  seem  expe- 
dient ;  and  further  to  do  and  receive  what  our  said  court  shall  in  that 
behalf  consider;  and  have  you  then  there  the  names  of  those  by 
whom  you  shall  make  it  known  to  him,  and  this  writ.  Witness  the 
Honourable  John  Reed,  president  of  said  court  at  Bloomfield,  the 
llth  day  of  November,  A.D.  1836. 

There  was  no  evidence  given  to  the  court  and  jury  but  the  bond 
and  mortgage. 

The  court  below  instructed  the  jury  that  the  scire  facias  might  law- 
fully issue  immediately  upon  the  failure  to  pay :  and  that  the  plain- 
tiff could  recover  in  this  form  of  action  a  sum  exceeding  the  debt 
and  interest  for  his  expenses  and  charges. 

The  jury  found  for  the  plaintiff  9007  dollars  33  cents,  which  was 
an  allowance  of  147  dollars  33  cents  for  costs  and  charges,  beyond 
the  debt  and  interest. 

Watts  and  Alexander,  for  plaintiff  in  error. 
M'Cormick,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  act  of  1705  gives  liberty  to  mortgagees,  at  any 
time  after  the  expiration  of  twelve  months  next  ensuing  the  last,  day 
whereon  the  mortgage  money  ought  to  be  paid,  or  other  condition 
performed,  to  sue  forth  a  scire  facias.  As  this  limitation  of  time  is  in- 
tended for  the  benefit  of  mortgagors,  they  may,  if  they  choose,  dis- 
pense with  it ;  and  here,  the  mortgagor,  in  the  event  of  the  non  pay- 
ment of  the  interest  according  to  the  stipulations  in  the  deed,  agreed 
that  the  mortgagee  might  issue  the  writ  of  scire  facias  immediately, 
to  recover  the  principal  and  interest,  and  all  costs,  charges  and  ex- 
penses of  every  kind,  which  the  mortgagee  might  sustain  or  be  put 
to,  for  or  by  reason  of  such  default,  or  in  recovering  the  interest  due. 
Not  having  complied  with  his  contract,  he  cannot  now  complain  that 
the  scire  facias  was  prematurely  issued.  But  it  is  said,  that  the  con- 
tract is  usurious  and  void  ;  but  we  cannot  think  so,  as  these  are  ex- 
tra incidental  charges,  which  arise  from  the  failure  to  perform  the 
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contract,  having  nothing  oppressive  in  their  nature,  and  which  could 
and  ought  to  have  been  avoided  by  the  borrower.  It  has  been  de- 
cided, that  a  reasonable  commission,  beyond  legal  interest,  for  extra 
incidental  charges,  as  for  agency  in  the  remittance  of  bills  for  accept- 
ance and  payment,  is  not  usurious.  Thus  a  person,  making  claim 
of  commission,  having  advanced  money  upon  the  terms  of  having 
received  interest  at  five  per  cent,  took  bills  upon  Hamburg,  which 
bills  he  sent  there  for  the  purpose  of  procuring  acceptance  and  pay- 
ment, and  a  remittance  of  the  amount.  The  commission  was 
charged  on  that  transaction.  Upon  its  being  contended  that  this 
was  usurious,  the  lord  chancellor  Eldon  said,  the  first  case  on  that 
point  was  Benson  v.  Parry,  when  the  lord  chief  baron  Eyre  held, 
that  a  country  broker,  discounting  bills  payable  in  London,  could 
not  take  a  commission,  but  that  was  set  right  on  an  application 
to  the  court.  That,  according  to  the  modern  doctrine,  is  not  usurious. 
So  when  a  broker  or  agent  advances  money  for  his  principal,  he  may 
lawfully  take  an  extra  sum  or  allowance  for  his  trouble  and  attention, 
in  addition  to  the  legal  interest  on  the  money  advanced.  The  contract 
here  has  nothing  in  it  oppressive  to  the  borrower ;  it  is  advantageous 
to  the  borrower  and  lender,  when  merely  intended  to  enforce  a  punctual 
performance  of  the  contract ;  nor  is  there  the  slightest  pretence  to  say 
that  it  is  intended  as  a  cover  to  usury.  A  failure  on  the  part  of  the 
borrower  puts  nothing  in  the  pocket  of  the  lender  ;  on  the  contrary, 
the  probability  is,  he  will  not  be  reimbursed  the  expenses  which  he 
may  incur.  With  such  stipulations,  which  are  frequently  made, 
persons  may  borrow  money  at  a  less  rate  of  interest,  as  punctuality 
in  the  payment  is  always  taken  into  the  calculation  in  fixing  the 
terms  of  the  loan. 

But  it  is  further  objected,  that  the  court  allowed  the  plaintiff  to  re- 
cover costs  and  expenses  without  any^evidence.  And  this  would 
appear  to  be  true;  for  there  was  nothing  in  evidence,  as  is  conceded, 
except  the  bond  and  mortgage,  and  of  course  nothing  which  could 
warrant  the  jury  in  giving  damages  to  the  plaintiff  for  costs  and  ex- 
penses. If  there  had  been  the  slightest  proof,  we  could  not  interfere ; 
but  where  there  is  no  testimony  whatever,  it  is  error  to  leave  it,  as  a 
fact,  to  the  jury,  as  has  been  repeatedly  decided. 

There  is  nothing  in  the  first,  third  and  fourth  errors  assigned. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


vn. — M 


ia 
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Barnet  against  Offerman. 

As  between  the  payer  and  payee  of  a  negotiable  note,  either  want  or  failure 
of  consideration  may  be  set  up  as  a  defence  to  an  action  upon  it ;  so  also  as  be- 
tween the  payer  and  a  holder  claiming  by  indorsement,  or  delivery  made  after 
the  note  became  due. 

ERROR  to  the  common  pleas  of  Berks  county. 

Daniel  Reinhart,  indorsee  of  Peter  Reinhart  against  John  C.  Of- 
ferman. Action  on  two  negotiable  notes  dated  the  24ih  July  1834; 
one  for  700  dollars,  payable  in  eight  months,  the  other  for  500  dollars 
payable  in  six  months,  at  the  office  of  discount  and  deposit  at  Rea- 
ding. As  to  the  first  note  no  defence  was  made. 

The  charge  of  the  court  below,  which  states  the  facts  of  the  case 
distinctly,  was  the  only  subject  of  exception. 

Banks,  President. — "  At  the  time  the  defendant  gave  the  notes  on 
which  the  suit  is  brought,  he  took  from  Peter  Reinhart  the  following 
paper : 

"'January  24th,  1834,  received  from  John  C.  Offerman  his  two 
notes,  dated  24th  January  1834,  one  for  500  dollars  for  six  months, 
and  one  for  700  dollars  for  eight  months.  When  due  I  have  to  pay  ; 
they  are  for  my  accommodation. 

'PETER  REINHART.' 

"  The  defendant  relies  on  the  testimony  of  Charles  Bird.  He  tes- 
tifies that  he  received  this  500  dollar  note  from  Reinhart;  that  he 
paid  him  300  dollars  by  his  note,  to  pay  the  balance  when  he  had 
collected  the  money  ;  that  he  got  the  note  the  24th  of  July;  that  he 
parted  with  the  note  the  day  it  was  due,  or  day  before.  The  day  I 
parted  with  it,  was  the  1st  or  2d  of  August.  I  am  satisfied  this  was 
the  time.  I  gave  the  note  to  Reinhart.  He  made  me  believe  it  was 
to  take  to  bank  to  be  protested.  He  was  to  return  the  note  to  me 
again.  He  did  not  return  me  the  note.  Reinhart  gave  the  300 
dollar  note  which  I  gave  him,  in  part  pay  to  Daniel  Barnet  who  sued 
me  on  it.  I  have  secured  its  payment  to  Barnet. 

"  The  plaintiff  called  Mr  Ruth,  who  testifies  that  Reinhart  sent 
him  to  Barnet  for  Offerman's  note  ;  this  is  the  note  (500  dollars);  I 
took  this  paper  and  gave  it  to  Barnet,  and  he  gave  me  the  note.  I 
told  Barnet  that  Reinhart  told  me  he  had  a  chance  to  sell  the  note ; 
that  some  person  wanted  it;  that  he  had  a  chance  to  get  the  money; 
I  gave  the  note  to  Reinhart.  The  paper  which  Ruth  took  and  gave 
Barnet,  reads  as  follows : 
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'"Received,  Reading,  July  5th,  1834,  of  Mr  Daniel  Barnet,  a  note 
for  500  dollars,  being  Offerrnan's  note. 

'PETER  REINHART.' 

"The  defendant  contends  that  Barnet  was  not  the  holder  of  this 
note  until  after  it  became  due,  and  that  now  he  can  make  every  de- 
fence to  the  note  that  it  would  be  subject  to  in  the  hands  of  Rein- 
hart.  This  note  would  appear  to  have  been  a  note  for  the  accom- 
modation of  Reinhart.  Reinhart  bound  himself  to  pay  the  note 
when  due.  This  appears  by  the  paper  which  Offerman  took  from 
Reinhart,  when  he  gave  the  notes.  It  would  appear  from  the  testi- 
mony of  Ruth,  that  Barnet  had  this  note  in  his  possession  in  July. 
You  will  judge  from  all  the  testimony  whether  he  was  the  owner  of 
the  note,  or  whether  it  was  left  with  him  for  safe  keeping.  Posses- 
sion of  such  a  note  as  this  is,  would  be  evidence  of  ownership,  and 
the  holder  could  recover  the  money,  unless  there  was  other  evidence 
given  to  disprove  his  right.  How  then  is  this  case,  and  what  is  the 
evidence1?  You  find  that  Reinhart  sends  for  this  note.  On  the  5th 
of  July  he  gives  his  receipt  for  the  note.  He  does  not  promise  to 
return  the  note.  Barnet  is  told  that  Reinhart  has  a  chance  to  get 
the  money  for  the  note  ;  that  some  one  wishes  to  buy  the  note. 
Reinhart  does  not  promise  to  pay  the  money  when  received  to  Bar- 
net.  Barnet  sends  the  note  to  Reinhart,  that  he  may  sell  the  same 
and  get  the  money,  without  taking  any  promise  or  evidence  that  he 
was  the  owner  of  the  note,  other  than  the  receipt  and  proof  that  it 
was  in  his  possession.  No  promise  to  pay  him  the  money  ;  there  is 
no  proof  that  he  had  paid  any  thing  for  the  note  ;  if  that  had  been 
proved,  it,  would  have  been  satisfactory  evidence  of  ownership.  We 
have  told  you  that  possession  is  evidence  of  the  ownership  of  a  note 
such  as  this  is.  You  are  to  form  your  opinion  of  this  matter  from  all 
the  testimony.  It  is  not  usual  for  a  man  to  give  up  a  note  of  which 
he  is  the  owner,  to  the  man  from  whom  he  got  it,  to  sell  and  get 
the  money,  without  something  being  said  or  done,  as  to  his  paying 
the  money  ov  if  recovered,  or  returning  the  note  if  not  sold.  This 
is  evidence  in  the  case  proper  for  your  consideration,  and  you  will 
make  your  own  opinions  in  regard  to  it,  without  being  influenced  at 
all  by  any  thing  the  court  may  have  said  as  to  the  facts.  If  you  believe 
the  testimony  of  Bird,  he  bought  this  same  note  from  Reinhart,  and 
gave  his  note  for  300  dollars,  which  note  the  plaintiff  now  holds,  and 
its  payment  is  secured  to  him.  If  Bird  held  this  note  until  the  1st  or 
2d  of  August,  then  the  note  was  over  due  when  he  parted  with  it, 
and  unless  Barnet  was  the  owner  before  this  time,  the  note  was  over 
due  when  he  got  it.  Of  this  you  are  the  sole  judges.  Although 
this  note  is  drawn  without  defalcation,  yet  if  Barnet  was  not  the 
owner  until  after  it  become  due,  you  are  at  liberty  to  presume  he  had 
notice  of  all  the  facts  connected  with  the  case,  that  is,  that  the  deT 
fendant  owed  nothing  at  the  time  the  note  was  given,  and  that 
Reinhart  was  bound  to  pay  it  when  due.  That  a  note  is  not  paid 
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when  due  is  a  circumstance  calculated  to  awaken  suspicion  ;  the 
purchaser  ought  then  to  inquire  further ;  if  he  does  not,  he  takes 
upon  himself  (he  knowledge  of  all  material  facts,  and  you  may  in 
this  case  presume  that  knowledge  ;  that  is,  you  are  at  liberty  to  pre- 
sume it ;  the  law  gives  you  that  right. 

"  If  this  note  was  the  property  of  Barnet  before  it  was  due,  then  he 
was  bound  to  inquire  no  further.  He  then  received  it  on  its  own 
intrinsic  evidence  and  credit,  and  would  not  be  affected  by  any  cir- 
cumstances existing  between  the  original  parties.  But  if  he  did  not 
receive  it  until  after  it  was  due,  it  was  his  duty  to  have  called  on 
Offerman,  and  inquired  why  i'  had  not  been  paid  at  maturity;  if  he 
had  so  called,  he  would  have  been  told  that  Offerman  owed  nothing 
to  Reinhart  when  the  note  was  given,  and  that  he  himself  was 
bound  to  pay  it  when  due  if  he  parted  with  it.  Then  Barnet  could 
not  recover;  and  the  law  is,  that  it  is  the  province  of  the  jury  trying 
the  cause  to  presume  a  knowledge  of  all  these  circumstances,  in  a 
case  of  transfer  after  due.  You  may  do  it  in  this  case,  if  you  believe 
the  fact  of  a  transfer  after  due.  In  case  you  do  make  this  presump- 
tion, then  your  verdict  will  be  for  the  plaintiff,  but  for  the  amount  of 
the  700  dollar  note,  with  interest." 

The  jury  found  against  the  plaintiff  as  to  the  500  dollar  note. 

Errors  assigned. 

1.  The  court  erred  in  charging  the  jury,  "that  there  was  no 
proof  that  Barnet  had  paid  any  thing  for  the  note  ;  if  that  had  been 
proved,  it  would  have  been  satisfactory  evidence  of  ownership  of  a 
note  such  as  this." 

2.  The  court  erred  in  charging  the  jury,  "that  this  might  be 
considered  as  a  note  over  due,  when  transferred  to  Barnet,  the  plain- 
tiff, under  the  evidence,  and  that  it  might  be  made  subject  to  the 
law  applicable  in  such  case." 

3.  The  court  erred  in  charging  the  jury,  "that  if  Barnet  was  not, 
the  owner  of  the  note  until  after  it  became  due,  they  were  at  liberty 
to  presume  he  had  notice  of  all  the  facts  connected  with  this  case ; 
that  is,  that  the  defendant,  owed  nothing  at  the  time."     Thereby 
intimating  to  the  jury,  that  if  Barnet  knew  that  the  note  was  given 
for  Reinhart's  accommodation,  to  enable  him  to  raise  money,  he 
could  not  recover. 

4.  That,  the  court  erred  in  their  charge  to  the  jury,  generally, 
as  it  was  calculated  to  mislead  them,  both  as  to  the  law  and  the 
facts. 

Johnston  and  JWorris,  for  plaintiff  in  error,  cited,  5  Mass.  Rep.  334; 
3  Day  311;  3  Watts  26;  1  Taunt.  222;  7  Johns.  Rep.  360;  9  Serg. 
#  Rawle  240,  141;  1  Dall.  26. 

Weidman,  for  defendant  in  error,  cited,  3  Term  Rep.  80;  8  Serg. 
4-  Rawle  356 ;  4  Dall  374. 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  opinion  of  the  court  embodies  all  the  testimony 
given  in  the  cause,  or  at  least  all  that  we  have  of  it.  The  books  all 
say,  and  the  world  says,  that  perfect  fairness  and  punctuality  are  the 
life  of  mercantile  business.  And  on  this  ground  a  promissory  note, 
or  in  this  state  a  note  payable  at  a  bank  and  without  defalcation,  is 
recoverable,  without  regard  to  the  state  of  accounts  between  the 
maker  and  payee  at  its  maturity.  This  in  case  it  has  been  dis- 
counted at  bank,  or  is  in  the  hands  of  a  bona  fide  holder.  But  if  the 
man  to  whom  the  note  is  payable  still  holds  it  when  it  becomes  clue, 
and  sues  on  it,  he  cannot  recover  unless,  on  the  state  of  accounts 
between  him  and  the  maker,  so  much  is  due  at  that  time;  nor  can 
he  recover  if  there  was  no  consideration,  or  the  consideration  has 
failed.  In  short,  in  his  hands  it  is  as  liable  to  objection  as  any  other 
demand  ;  but  in  the  hands  of  a  bona  fide  holder,  no  defence  can  be 
made  on  any  of  these  grounds,  because  the  maker  has  agreed  to 
pay  it  without  regard  to  these  matters,  and  the  world  so  understand 
it.  In  modern  times,  much  of  the  mercantile  paper  is  not  given  in 
the  real  transaction  of  business,  but  a  man  who  is  not  able  to  lend 
money  to  a  friend,  draws  a  note  payable  to  him,  or  indorses  one 
drawn  by  him.  and  thus  enables  him  to  raise  money,  to  make  a  pur- 
chase or  pay  a  debt.  It  would  be  useless  to  inquire  into  the  policy 
or  effect  of  these  accommodation  notes,  and  equally  so  to  recite  what 
has  been  said  by  judges  as  to  them.  Nor  would  it  be  expedient  to 
review  all  the  decisions  made  as  to  them,  under  different  circum- 
stances. They  are  now  in  general  use,  and  if  the  law  arising  on 
the  facts  of  this  case  is  settled,  we  have  only  to  ascertain  it. 

I  have  said,  good  faith  is  the  basis  of  mercantile  paper.  This 
ought  to  be  carried  throughout,  and  apply  to  all  the  parties ;  and  it 
is  not  in  good  faith  that  the  payee  of  a  note  made  to  him  two  or 
three  months  ago,  but  which  he  has  not  used,  should  after  it  is  due 
assign  it,  not  bona  fide,  but  for  his  own  use,  and  thus  enable  himself, 
by  falsehood,  to  recover  it.  If  the  maker  of  the  note  is  willing  still 
to  lend  him  his  name,  let  him  do  so;  but  if  he  is  not  willing,  if  cir- 
cumstances have  changed,  and  it  may  be  contrary  to  the  maker's 
inclination  or  convenience  to  do  so,  why  should  a.  man  be  enabled 
to  sue  and  recover  money  from  one  who  never  owed  him  any  thing, 
who  has  been  his  friend,  and  who  may  be  seriously  injured  1 

The  law  is  settled,  that  whether  the  note  is  business  paper  and 
evidence  of  a  real  debt,  or  accommodation  paper  made  by  drawer  or 
indorser  to  oblige  the  other,  when  it  comes  to  the  possession  of  a 
bona  fide  holder,  he  need  not  show  that  he  gave  a  consideration  for 
it,  and  that  he  is  presumed  to  be  honestly  the  owner  of  it ;  it  lies  on 
the  other  party  to  prove  that  he  is  not  honestly  the  owner,  or  that 
he  came  to  the  ownership  in  such  way  as  to  affect  him  with  all  the 
equity  which  the  maker  had  against  the  person  from  whom  the  pre- 
sent holder  got  it. 

The  judge  repeated  that  possession  of  such  a  note  as  this  was  evi- 

VII. — M  2 
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dence  of  ownership,  and  Uiat  some  evidence  must  be  given  to  take 
off  this  presumption,  or  some  evidence  to  take  the  case  out  of  the 
general  rule;  and  that  the  burthen  of  this  proof  lay  on  the  defen- 
dant. "Where  a  transfer  of  a  bill  is  made  after  it  is  due,  whether 
by  indorsement,  or  mere  delivery,  it  is  settled  that  at  least  it  is  to  be 
left  to  the  jury  upon  the  slightest  circumstance  to  presume  that  the 
indorsee  had  notice  of  the  fraud,  or  was  acquainted  with  matters 
which  would  have  affected  its  validity,  had  it  remained  in  the  hands 
of  the  person  from  whom  he  received  it."  Chilly  on  Bills  126,  127, 
1th  ed.  And  in  page  69  of  same  book,  the  American  authorities  are 
many  of  them  collected,  in  which  it  has  been  decided,  that  as  be- 
tween the  maker  and  payee,  either  want  of  consideration  or  failure 
of  consideration  may  be  set  up,  and  that  each  may  be  set  up,  not 
only  by  the  original  parties,  but  also  against  a  holder  claiming  by 
indorsement  or  delivery  after  the  note  became  due.  To  these  cases  1 
will  add  one,  Cromwell  v.  Arrot,  1  Serg.  4*  Rawle  180;  in  which 
case  C.  J.  Tilghman  says:  "a  jury  is  bound  to  presume  notice  of 
some  objection.  The  passing  such  a  note  after  due  being  out  of  the 
ordinary  course  of  business,  is,  of  itself,  sufficient  to  put  the  person 
on  inquiry." 

The  case  in  1  Taunt.  224  has  been  cited  ;  it  perhaps  stands  alone ; 
it  was  decided  on  a  demurrer  to  a  plea;  held  bad.  Much  of  what 
was  said  by  the  judges  was  not  to  the  point  trying;  it  was  directly 
overruled  by  Lord  Ellenborough,  1  Camp.  19;  and  in  the  text  and 
notes  to  Chilly,  8th  ed.,  will  be  found  a  host  of  cases  contrary  to  it. 
In  the  same  book  will  be  found,  that  where  evidence  has  been  given 
to  raise  a  doubt  whether  the  note  is  the  property  of  the  holder  or 
payee,  it  is  all  for  the  jury. 

There  are  cases  which  say  that  if  property  in  the  holder  is  dis- 
puted, notice  must  be  given  to  him  to  prove  how  he  became  pos- 
sessed of  the  note,  and  that  he  gave  a  valuable  consideration  for  it. ; 
admit  this,  still  in  this  case  the  evidence  was  gone  into  by  both  sides, 
and  no  objection  to  the  testimony;  they  left  all  the  facts  and  con- 
clusions from  facts  to  the  jury;  and  so  tbe  court  told  them. 

Judgment  affirmed. 
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Kauffman  against  Sailor. 

A  testator  devised  a  plantation  to  his  three  grandsons,  and  added,  "  it  is  my 
will  that  my  three  grandsons,  or  their  guardians,  pay  to  my  beloved  wife  Susan- 
nah 25  dollars,  twenty  bushels  of  wheat,  ten  bushels  of  rye,  ten  of  corn,  and  ten 
of  oats,  two  tons  of  hay,  &c.,  yearly,  and  every  year,  during  her  natural  life  or 
widowhood."  And,  by  a  codicil  to  his  will,  he  bequeathed  as  follows  :  "  I  give 
to  my  granddaughter  Mary  Ann,  the  one  fourth  part  of  the  rent,  deducting 
first  the  expense  therefrom,  that  is  of  the  plantation  where  I  bequeathed  to  my 
three  grandsons."  Held,  that  Mary  Ann  was  entitled  to  the  one  fourth  part  of 
the  whole  rent  of  the  plantation,  and  was  not  limited  to  the  one  fourth  after 
deducting  the  bequest  annually  payable  to  the  widow. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Joseph  Kauffman  and  Mary  Ann  his  wife,  against  George  Sailor, 
John  Sailor  and  Mathias  Sailor.  Jlssumpsit. 

The  parties  to  this  suit  agree  to  the  following  facts,  and  that  they 
be  considered  in  the  nature  of  a  special  verdict,  upon  which  the 
court  shall  render  a  judgment,  with  leave,  to  either  party,  to  sue  out 
a  writ  of  error  without  oath  or  bail. 

John  Sailor,  in  his  lifetime,  was  seised  of  real  estate,  to  wit, 
several  farms ;  and,  on  the  8th  of  May  1828,  he  made  his  last  will 
and  testament,  and,  on  the  13th  of  May  1828,  a  codicil  thereto, 
which  were  duly  proved  on  the  10th  of  October  1828,  and  letters 
issued  on  the  same  to  William  Senseinan.  By  his  said  will,  he 
devised  to  his  three  grandsons,  George  Sailor,  John  Sailor  and 
Mathias  Sailor,  a  farm,  on  which  Christian  Spidle  then  lived,  and 
another  tract  of  land  called  Green  Bank,  to  be  divided  between  them, 
as  by  his  said  will  appears.  He  bequeathed  to  his  granddaughter 
Mary  Ann  Sailor,  (now  the  wife  of  the  plaintiff)  900  dollars,  which 
he  charged  upon  the  land  devised  to  his  said  three  grandsons.  The 
testator  also  directs  as  follows  :  "Item  ;  it  is  my  will  that  my  three 
grandsons,  or  their  guardians,  pay  to  my  beloved  wife  Susannah 
25  dollars,  and  twenty  bushels  of  clean  wheat,  and  ten  bushels  of 
rye,  ten  of  corn,  and  ten  of  oats,  and  two  tons  of  hay  to  be  hauled  to 
her  barn,  and  the  grain  in  the  mill,  if  she  wants  it,  yearly,  and  every 
year,  during  her  natural  life  or  widowhood."  By  the  codicil  to  the 
said  will,  the  testator  bequeaths  as  follows :  "  I  give  to  my  grand- 
daughter Mary  Ann  Sailor,  the  one  fourth  part  of  the  rent,  deducting 
first  the  expense  therefrom,  that  is  of  the  plantation  where  I  be- 
queathed to  my  three  grandsons,  George,  John  and  Mathias  Sailor. 
It  is  my  desire,  when  my  grandson  John  arrives  to  the  age  of 
twenty-one  years,  it  shall  be  divided  and  praised :  after  that  time,  she 
is  to  draw  no  more  of  the  rent ;  and,  whereas,  in  and  by  my  last  will 
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and  testament,  I  have  given  and  bequeathed  to  her  900  dollars  out  of 
the  plantation  for  her  full  share  of  legacy  as  aforesaid."  And  it  is 
hereby  agreed  that  every  part  of  the  said  will  and  codicil  shall  be  con- 
sidered as  a  part  of  this  special  verdict,  as  if  particularly  incorporated 
into  it.  The  guardians  of  the  said  minor  children  rented  the  said 
plantation  so  devised  to  the  three  grandsons,  and  received  the  rents 
and  profits  thereof,  out  of  which  they  paid  the  taxes  and  repairs,  &c., 
and  paid  to  the  widow  the  said  25  dollars,  twenty  bushels  of  wheat, 
ten  bushels  of  rye,  ten  bushels  of  corn,  and  ten  bushels  of  oats ;  and 
divided  the  balance  into  four  parts,  giving  one  part  to  each  of  the 
three  grandsons,  and  one  part  to  the  said  Mary  Ann,  under  the 
impression  that,  by  the  legal  construction  of  the  said  will  and  codicil, 
the  said  payments  to  the  widow  were  to  be  deducted  out  of  the 
whole  proceeds  before  a  division  among  the  said  four  grandchildren, 
thus  charging  Mary  Ann  with  her  proportion  of  the  widow's  annual 
bequest  for  eight  years,  to  wit:  from  1829  to  1836  inclusive,  and 
this  action  was  instituted  to  recover  the  value  of  the  said  grain  and 
money  thus  alleged  by  the  plaintiff  to  have  been  misapplied.  And 
the  parties  agree  that  the  amount  to  be  recovered  by  the  plaintiff,  if 
he  be  entitled  to  recover  at  all,  shall  be  according  to  the  following 
statement : 

Cash  payable  to  the  widow, $2500 

20  bushels  of  wheat, 20  00 

10      do.      of  rye, 5  00 

10      do.      of  corn, 5  00 

10      do.      of  oats, '.     .  2  50 


I ) 57  50 

14  371 

8  years 


$115  00 


The  only  fund  bequeathed  by  testator  to  his  said  three  grandsons, 
out  of  which  said  annual  payment  and  grain  to  his  widow  can  arise 
or  be  made,  are  the  rents,  or  yearly  produce,  of  the  said  land  devised 
to  them. 

If,  upon  the  foregoing  facts,  the  court  is  of  opinion  the  plaintiffs 
are  entitled  to  recover  the  said  claim,  then  judgment  to  be  entered 
for  them  against  defendants  for  said  115  dollars,  with  interest  thereon 
from  the  institution  of  this  suit ;  otherwise,  judgment  to  be  entered 
for  the  defendants. 

The  court  below  was  of  opinion  that  the  plaintiffs  were  not  entitled 
to  recover;  and  rendered  a  judgment  for  defendants. 
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Watts,  for  plaintiffs  in  error. 
Hepburn,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — It  appears  to  us  that  the  court  below  erred  in 
charging  the  jury  that  the  plaintiff,  under  a  proper  construction  of  the 
will  of  John  Sailor,  was  only  entitled  to  claim  and  recover  one  fourth 
part  of  the  rent  of  the  farm  lying  in  Silver  Spring  township,  after 
deducting  first  therefrom  the  value  of  the  widow's  annuity,  given 
to  her  by  the  will  in  the  following  words,  to  wit,  "it  is  further  my 
will,  that  my  three  grandsons  or  their  guardians  pay  to  my  beloved 
wife  Susannah  25  dollars,  and  twenty  bushels  of  clean  wheat,  and 
ten  bushels  of  rye,  ten  of  corn,  and  ten  bushels  of  oats,  and  two  tons 
of  hay,  to  be  hauled  to  her  barn,  and  the  grain  in  the  mill,  if  she 
wants  it,  yearly,  and  every  year  during  her  natural  life  or  widow- 
hood." The  words  of  the  will  or  codicil  thereto,  in  which  the  be- 
quest in  question  is  contained,  are,  "I  give  to  my  granddaughter  Mary 
Ann  Sailor  the  one  fourth  part  of  the  rent,  deducting  first  the  ex- 
pense therefrom,  that  is,  of  the  plantation,  where  I  bequeath  to  my 
three  grandsons  George,  John  and  Mathias  Sailor.  It  is  my  desire, 
when  my  grandson  John  arrives  to  the  age  of  twenty-one  years,  it 
shall  be  divided  and  praised  ;  after  that  she  is  to  draw  no  more  of  the 
rent."  In  a  previous  part  of  the  will  this  plantation,  as  also  a  tract 
of  wood  land  called  "Green  Bank,"  is  devised  to  his  three  grand- 
sons, to  be  equally  divided  between  them  when  John  should  arrive 
at  the  age  of  twenty-one  years,  except  that  John  was  to  have  100 
dollars  more  allowed  to  him  in  dividing  the  plantation  than  either 
of  his  brothers,  subject  to  the  payment  of  900  dollars  to  his  grand- 
daughter Mary  Ann  Sailor  by  them  after  they  should  arrive  at  the 
age  of  twenty-one  years;  each  to  pay  to  her  100  dollars  annually, 
until  the  amount  should  be  fully  paid  ;  but  in  case  any  of  the  grand- 
sons should  die  before  the  age  of  twenty-one  years  or  (and)  without 
lawful  issue,  their  (his)  whole  legacy  to  be  divided  among  the  survi- 
vors. The  court  below  seems  to  have  been  impressed  with  the  idea 
that  the  annuity  granted  to  the  widow  was  charged  upon  the  plan- 
tation, and  was  to  be  paid  out  of  the  rents,  issues  and  profits  thereof; 
for  the  president  judge,  in  his  charge  to  the  jury,  says,  "  the  claim  of 
the  widow  (meaning  her  annuity)  is  specifically  out  of  tlie  land,  and 
charged  upon  it.  It  constitutes  an  incumbrance  upon  it  issuing 
yearly  out  of  it"  And  then  concludes  by  saying  that,  "as  the  tes- 
lator  had  before  disposed  of  a  portion  of  the  annual  value  of  the  plan- 
tation (meaning  the  annuity)  in  favour  of  the  widow,  and  made  it  a 
charge  upon  the  land,  there  was  but  a  residuum  in  the  three  devisees 
(meaning  the  three  grandsons).  It  is  only  the  annual  profits  accru- 
ing to  them  out  of  the  land  beyond  expenses  that  are  to  be  divided 
under  the  codicil ;"  that  is,  as  the  court  held,  the  surplus  of  the  rent 
or  annual  profits  remaining,  after  paying  the  widow  out  of  the  same 
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her  annuity,  as  well  as  the  ordinary  annual  expenses  of  the  planta- 
tion as  a  farm,  consisting  of  repairs,  taxes,  &c. 

•Now  although  it  may  be  conceded  that  the  three  grandsons  were 
ordered  by  the  testator  to  pay  the  annuity  to  the  widow  in  respect  or 
consideration  of  the  lands  devised  to  them,  yet  it  does  not  follow  by 
any  means,  that  the  annuity  was  to  be  paid  out  of  the  annual  profits 
of  the  land  devised,  unless  the  language  employed  shows  that  such 
was  the  intent  of  the  testator.  No  language  of  the  kind,  however, 
appears  to  be  connected  with  the  widow's  annuity.  The  testator 
merely  wills  that  his  three  grandsons  or  their  guardians  shall  pay 
the  annuity  to  his  wife,  without  making  mention  of  the  lands  de- 
vised to  them,  or  any  allusion  whatever  to  the  rents,  issues  or  profits 
of  the  same.  But  it  has  been  said  that  the  testator  must  have  in- 
tended the  annuity  to  be  paid  out  of  the  profits  of  the  plantation, 
because  no  other  fund  is  given  by  the  will  to  them  for  that  purpose. 
But  why  should  the  testator  furnish  them  with  funds  for  such  pur- 
pose 1  Was  it  not  enough  to  induce  them  to  pay  the  annuity  out 
of  funds  previously  owned  by  them,  or  produced  otherwise,  that  the 
estate  devised  to  them  was  vastly  more  valuable  than  the  annuity'? 
We  are  not  to  assume  that  the  grandsons  had  no  means  of  paying 
the  annuity,  other  than  out  of  the  rents  or  annual  profits  of  the  plan- 
tation, because  it  is  no  part  of  the  case  stated,  and,  for  any  thing 
we  know,  they  had  ample  means  of  doing  so.  We  therefore  think 
the  court  below  fell  into  an  error  in  considering  that  the  amount  of 
the  widow's  annuity  formed  a  part  of  the  annual  expense  of  the 
plantation  according  to  the  meaning  of  the  testator;  and  that  it  was 
consequently  to  be  deducted  first  from  the  rent  of  the  plantation,  be- 
fore the  plaintiff's  claim  in  amount  could  be  ascertained.  Upon  look- 
ing throughout  the  whole  of  the  will,  we  are  unable  to  perceive  any 
thing  which  tends  to  show  that  the  testator  intended  to  use  the  word 
"expense"  in  reference  to  the  plantation  in  any  other  sense  than  in 
the  ordinary  one  affixed  to  it  in  such  case.  The  question  then  is, 
what  is  meant  by  the  current  and  annual  expense  of  a  farm  or  plan- 
tation, where  it  is  directed  to  be  deducted  out  of  the  rent  of  it "?  Cer- 
tainly nothing,  at  most,  beyond  the  taxes  assessed  and  the  repairs 
made  thereon. 

Judgment  reversed,  and  judgment  rendered  for  the  plaintiff. 
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Anspach  against  Brown. 

To  enable  a  plaintiff  to  recover  a  debt  barred  by  a  former  recovery,  there  must 
be  not  only  an  acknowledgement  of  the  debt,  but  a  distinct  and  formal  promise 
to  pay  or  allow  it. 

ERROR  to  the  common  pleas  of  Berks  county. 
John  Brown  and  Eve  his  wife,  formerly  Eve  Rieth,  against  Mag- 
dalena  Anspach,  administratrix  of  Adam  Anspach  deceased,  who 
was  guardian  of  the  said  Eve.  This  was  a  scire  facias  post  annum  et 
diem  to  revive  a  judgment  which  was  originally  found  against  the 
defendant's  inlesiate  for  (he  balance  in  his  hands  as  the  guardian  of 
the  plaintiff's  wife,  on  the  8th  of  November  1833. 

The  defendant  offered  in  evidence  two  receipts  for  payments  made 
before  (he  settlement  of  his  account,  and  to  support  the  offer  he  gave 
the  following  evidence : 

George  Forcer,  sworn.  "On  the  16th  day  of  November  1835,  or 
a  few  days  before,  I  had  a  conversation  with  John  Brown  ;  I  had  the 
money  with  me  to  pay  the  balance  of  the  judgment;  there  were  a 
few  receipts  which  were  not  in  Anspach's  account  as  guardian,  and 
I  said  to  Brown,  You  will  not  require  what  has  been  paid  to  you 
already]  Brown  said,  what  he  had  once,  he  would  not  have  again. 
These  were  the  receipts  of  Kintzer  and  Sharf  (prout  the  said  re- 
ceipts hereunto  annexed).  Dunn  made  a  statement  on  a  piece  of 
paper,  showing  that  the  Kintzer  and  Sharf  receipts  had  not  been  al- 
lowed heretofore,  and  Brown  acknowledged  it ;  said  he  had  received 
it,  and  what  he  had  once  received  he  would  not  have  again.  I  told 
him  that  there  were  40  dollars  charged  against  him  in  Anspach's 
book ;  he  laughed  and  said,  what  he  had  he  did  not  want  again." 

Cross-examined.  "I  mentioned  the  book  too;  Brown  said  he 
had  received  these,  and  what  he  had  received,  he  would  not  have 
again.  I  had  with  me  a  statement  which  Mr  Dunn  had  given  me; 
I  was  at  that  time  one  of  Anspach's  assignees." 

Jacob  Sallade,  sworn.  "I  drew  this  receipt  (dated  April  the  2d, 
1821,  and  hereto  annexed);  I  have  seen  John  Brown  write;  I  be- 
lieve the  name  to  this  receipt  is  his  handwriting." 

The  plaintiff  objected  to  the  evidence,  on  the  ground  that  these 
same  receipts  had  been  passed  upon  in  a  feigned  issue  directed  by 
the  orphan's  court  against  the  present  defendant's  intestate;  and 
exhibited  the  record  of  that  judgment.  But  the  defendant  relied 
upon  the  subsequent  promise  of  the  plaintiff  to  allow  them,  as  testi- 
fied to  by  Forrer  and  Sallade. 
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But  the  court  below  (Banks,  President)  was  of  opinion  that  the 
declarations  of  Brown  did  not  amount  to  such  a  distinct  promise  to 
allow  the  receipts  as  would  avoid  the  effect  of  the  judgment  directly 
upon  them.  And  accordingly  rejected  the  evidence. 

Barclay  and  Gibbon,  for  plaintiff  in  error,  cited,  14  Johns.  Rep. 
468;  15  Mass.  Rep.  207;  16  Mass.  Rep.  306;  7  Mass.  Rep.  14;  5 
Serg.  fy  Rawle  68;  1  Binn.  289;  1  Rawle  323;  6  Watts  48;  17  Serg. 
fy  Rawle  320;  5  Mass.  Rep.  286. 

Smith,  for  defendant  in  error,  cited,  17  Serg.  fy  Rawle  378;  1 
Penns.  Rep.  282;  3  Whart.  110;  1  Esp.  84;  7  Term  Rep.  269;  1 
Esp.  279. 

PER  CURIAM. — Let  it  be  that  there  is  an  obligation,  in  morals,  to 
pay  a  debt  barred  by  judgment,  which  will  support  an  express  pro- 
mise to  pay  it;  yet  there  would  be  imminent  danger  of  abuse,  if 
equivocal  expressions  were  left  to  a  jury  as  evidence  of  it.  We  put 
such  a  debt  on  a  higher  footing  than  a  debt  barred  by  the  statute  of 
limitations,  which  requires  no  greater  evidence  of  a  promise  to  pay 
it^han  a  distinct  and  unequivocal  admission  of  continued  responsi- 
bility for  it,  as  we  held  in  Berghaus  v.  Calhoun,  6  Watts  219,  only 
because  we  were  trammelled  by  decision.  Here  we  are  at  liberty  to 
say,  as  we  would  otherwise  have  done  there,  that  there  must  be  not 
only  an  acknowledgement  of  the  debt,  but  a  distinct  and  formal  pro- 
mise to  pay  or  allow  it.  And  we  perceive  no  such  promise  here. 
The  witness  evidently  approached  the  defendant  to  entrap  him  ;  and 
yet  all  he  could  extract  from  him  was  an  admission  that  he  had  re- 
ceived the  money,  and  a  general  declaration  that  "what  he  had 
once  he  would  not  have  again."  This  was  not  a  formal  and  delibe- 
rate promise  to  allow  these  payments,  already  judicially  passed  upon, 
and  the  evidence  of  it  was  properly  excluded. 

Judgment  affirmed. 
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Riddlesberger  against  Mentzer. 

The  execution  of  the  contract  of  a  decedent  for  the  sale  of  his  real  estate,  by 
his  administrator,  after  his  death,  by  order  of  the  court  of  common  pleas,  in  pur- 
suance of  the  provisions  of  the  act  of  assembly,  will  not  divest  the  widow's 
right  of  dower. 

ERROR  to  the  common  pleas  of  Franklin  county. 

Elizabeth  Menlzer  against  John  Riddlesberger.    Action  of  dower. 

Daniel  Mentzer,  the  husband  of  the  plaintiff,  was  seised  in  his 
lifetime,  and  during  coverture,  of  a  tract  of  land,  for  the  sale  of 
which,  on  the  3d  of  July  1819,  he  entered  into  articles  of  agreement 
with  Catherine  Mentzer,  at  90  dollars  per  acre,  and  received  part  of 
the  purchase  money  and  delivered  the  possession,  but  executed  no 
deed.  After  his  death  in  1820,  John  Bittinger,  his  administrator, 
presented  a  petition  to  the  court  of  common  pleas  for  leave  to  prove 
the  contract  and  execute  it  by  a  deed ;  the  court  decreed  accord- 
ingly, and  on  the  8th  of  February  1821  the  deed  of  conveyance  was 
made  to  Catherine  Mentzer,  whose  title,  by  several  mesne  convey- 
ances, became  vested  in  the  defendant,  John  Riddlesberger.  Daniel 
Mentzer's  estate,  real  and  personal,  was  insufficient  for  the  payment 
of  his  debts.  To  August  term  1837,  Elizabeth  Mentzer  brought 
this  action  of  dower;  and  the  only  question  in  the  case  was,  whether 
her  right  of  dower  was  divested  by  the  proceeding  to  make  title  by 
the  administrator,  and  by  the  fact  of  her  husband's  estate  being  in- 
solvent? 

The  court  below  (Thompson,  President)  was  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  and  rendered  judgment  for  the  de- 
mandant. 

Brady,  for  plaintiff  in  error,  cited,  the  act  of  1792,  Purd.  Dig.  159. 
/.  Chambers,  contra,  cited,  2  Kawle  222. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  act  of  1792  was  passed  to  invest  the  personal 
representative,  whom  I  shall  call  the  administrator  though  he  may 
be  an  executor,  with  the  power  and  capacity  of  the  vendor.  The 
mischief  was  that  his  death,  when  bound  to  tender  a  conveyance 
before  action  brought  for  the  purchase  money,  was  a  virtual  disso- 
lution of  the  contract ;  for  the  administrator  could  not  compel  the 
heir  to  convey,  nor  could  he,  proprio  vigore,  convey  himself.  In  the 
removal  of  that  impediment,  the  object  was  to  enable  willing  parties, 
and  to  compel  an  unwilling  one,  to  carry  the  contract  into  execu- 

VII. — N 
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tion  ;  to  effect  which,  the  administrator  was  substituted  for  the 
vendor,  with  power  to  perform  the  necessary  conditions,  and  with 
precisely  such  consequences  to  the  interests  involved,  as  would  have 
attended  the  performance  of  it  by  the  vendor  himself.  The  contract 
being  established,  the  parties  stand  at  the  execution  of  it  as  the 
vendor  and  vendee  would  have  stood,  and  with  the  same  reciprocity 
of  recourse.  If  the  articles  require  not  an  unincumbered  title,  the 
vendee  can  not  have  it :  he  must  content  himself  with  the  title  subject 
to  the  widow's  dower,  for  he  could  have  called  on  the  vendor  for  no 
more.  If  he  has  a  right  to  a  clear  title,  though  unable  to  enforce  it 
specifically,  he  is  not  bound  to  accept  of  less,  but  may  resort  to  an 
action  for  damages.  But  if  he  be  willing  to  accept  of  such  a  title  as 
the  administrator  can  give,  he  may,  if  it  be  withheld,  retain  his 
equitable  title,  paying  or  tendering  the  residue  of  the  purchase  money; 
or  rescind  the  contract  by  an  action  for  the  breach  of  it :  and  this  he 
might  do  had  he  to  deal  with  the  vendor  in  person  ;  as  has  been 
determined  at  the  present  term,  in  Clark  v.  Seirer.  On  the  other 
hand,  if  the  administrator  wish  to  recover  the  purchase  money  or 
avoid  an  action  for  damages,  it  behoves  him,  where  the  vendor  was 
bound  for  a  title,  to  procure,  as  best  he  may,  the  widow's  relinquish- 
inent  of  her  dower,  else  the  contract  will  be  at  an  end  for  every 
purpose  but  to  charge  him.  It  is  not  an  objection  to  say  there  was 
no  design  to  give  him  power  over  her  will.  For  purposes  of  liability, 
he  stands  in  the  place  of  her  husband,  who,  though  unable  to  control 
it,  was  answerable  in  damages  for  the  exercise  of  it ;  and  no  more  is 
claimed  in  regard  to  his  representative.  On  the  contrary,  it  is  the 
supposed  power  to  divest  her  estate  without  her  concurrence,  a 
thing  her  husband  could  not  have  done,  that  would  subject  her 
to  his  control.  It  never  was  intended  that  her  husband's  death  before 
deed  made,  while  removing  the  disabilities  imposed  on  her  by  the 
coverture,  should  impair  her  conjugal  freedom  of  action  or  deprive 
her  of  that  dominion  over  her  property  which  she  was  entitled  to 
exercise  in  his  lifetime.  What  is  required  here  is,  that  the  admin- 
istrator's separate  act  have  exactly  the  effect  which  would  have  had 
the  separate  act  of  the  husband  whom  he  represents ;  and  why 
should  it  have  more  1 

It  is  suggested  that  the  dower  may  be  wanted  for  the  vendor's 
debts,  to  which,  by  our  law,  it  is  subject.  If  an  argument  could,  in 
any  case,  be  deduced  from  that  consideration,  it  would  be  inadmis- 
sible here  ;  for  there  are  no  debts  to  be  answered.  But  it  is  admis- 
sible nowhere.  The  property  was  not  converted  for  payment  of 
debts  ;  and  if  it  were,  the  vendee,  being  a  trustee  only  of  the  pur- 
chase money,  would  hold  secure  from  disturbance  by  the  creditors ; 
so  that  the  question  is  necessarily  betwixt  him  and  the  widow  ;  for  it 
is  he,  and  not  the  creditors,  who  would  have  the  benefit  of  her  dower. 
For  the  unpaid  purchase  money,  the  legitimate  equivalent  of  the 
land,  the  creditors  might  have  had  their  recourse  to  the  vendor  in  his 
lifetime,  and  they  may  have  it  to  his  representative  since  his  death  ; 
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and  where  none  remains  unpaid,  they  are  no  worse  in  circumstances 
than  if  the  title  had  been  perfected  by  the  vendor.     While  the  land 
was  a  part  of  his  estate,  it  was  a  chattel  in  respect  of  his  debts,  and 
his  wife's  initiate  right  of  dower  followed  it  in  the  properties  imparted 
to  it  by  his  ownership  of  which  it  was  an  accessory  ;  but  when  it 
was  equitably  severed  from  his  ownership  by  his  covenant  to  convey, 
it  ceased  to  be  his  chattel  or  a  fund  for  his  creditors  ;  and  having 
become  land  exclusively,  the  dower  in  it  ceased  to  be  liable  to  his 
debts.     Put  the  case  that  his  legal  title  had  been  sold  on  a  judgment 
posterior  to  the  articles.     The  sheriff's  vendee  would  have  been  put 
in  the  vendor's  place,  and,  like  him,  have  been  bound  to  convey  on 
receiving  the  purchase  money.     What  would  it  benefit  him  or  the 
seizing  creditor  to  pass  an  unincumberecl  title,  when  the  proceeds  of 
tbe  judgment  would  not  be  enhanced  by  it?     And  what  would  it 
benefit  the  general  creditors  here,  were  the  vendee  to  hold  free  of 
dower]     The  fallacy  which  perplexes  the  judgment,  is  produced 
by  contemplating  the  administrator's  conveyance  as  a  sale  on  his 
own  terms,  when  it  is  in  truth  but  the  completion  of  a  sale  on  the 
vendor's  terms  ;  and  by  forgetting  that  these  would  produce  no  more 
to  the  creditors  were  the  administrator  authorised  to  pass  the  title 
expressly  disincumbered,  we  imagine  that  something  has  been  taken 
from  them.     What  have  they  to  do  betwixt  the  wife  and  her  hus- 
band's vendee  1     Her  right  is  superior  to  theirs  ;  or  rather,  they 
have  no  right  at  all.     By  the  articles,  the  estate  was  converted  into 
money  to  which  they  must  exclusively  look.     If  it  come  to  the 
hands  of  the  administrator,  they  will  have  the  benefit  of  it ;  if  it  has 
been  paid  to  the  vendor,  they  may  have  recourse  to  the  property  pro- 
duced by  it ;  or  if  it  has  been  wasted,  they  are  in  the  predicament 
of  all  others  who  have  improvident  debtors — a  predicament  which 
gives  them  no  right  to  prejudice  one  from  whose  loss  they  can  derive 
no  gain. 
Judgment  affirmed. 
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Bear  against  Whisler. 

The  conveyance  of  a  tract  of  land  "  subject,  nevertheless,  to  the  conditions 
and  obligations  contained  in  a  certain  article  of  agreement  existing  between 
the  parties,"  creates  an  estate  upon  condition  ;  and  they  who  are  interested  in 
the  condition  may  enforce  its  performance  by  action  of  ejectment,  and  against 
a  purchaser  at  sheriff's  sale. 

WRIT  OF  ERROR  to  the  common  pleasof  Cumberland  county. 

This  was  an  action  of  ejectment  by  Christian  Whisler  and  Cathe- 
rine his  wife,  and  others  who  are  the  heirs  at  law  of  Philip  Hartman 
deceased,  against  Samuel  Bear,  to  recover  a  tract  of  land. 

The  parties,  plaintiffs  and  defendant,  claim  under  the  same  origi- 
nal title,  which  was  vested  in  Margaret  Dickey  and  Robert.  Ander- 
son, who,  in  the  year  1806,  sold  and  conveyed  the  same  in  fee  to 
Philip  Hartman,  who,  with  Martin  Harrnan  as  his  surety,  gave  to 
the  said  Margaret  Dickey  and  Robert  Anderson  six  bonds  for  the 
payment  of  80  dollars  each  on  the  1st  of  April  1816,  1817,  1818, 
1819,  1820  and  1821.  On  the  13th  of  March  1815,  Philip  Hart- 
man of  the  one  part,  and  Jacob  Angney  of  the  other  part,  entered 
into  an  article  of  agreement,  by  which  Hartman  sold  the  said  land 
to  Angney  upon  the  terms  and  conditions  mentioned  in  the  said 
agreement.  At  the  same  time  this  agreement  was  entered  into, 
Jacob  Angney,  with  Isaac  Angney  as  his  surety,  entered  into  a  bond 
to  Martin  Harman  in  the  penalty  of  1000  dollars,  conditioned  to  in- 
demnify him  against  the  payment  of  the  six  bonds  before  mentioned. 
On  the  20th  of  March  1815,  Philip  Hartman  and  wife  executed  a 
deed  of  conveyance  for  the  land  in  dispute,  and  delivered  the  same 
to  Jacob  Angney.  Jacob  Angney  did  not  pay  the  six  bonds  of  Hart- 
man and  Harman  to  Margaret  Dickey  and  Robert  Anderson,  as  he 
covenanted  to  do;  but  Harman  paid  the  same,  and  then  sued  the 
bond  of  indemnity  of  Jacob  Angney,  and  Isaac  Angney  his  surety 
before  referred  to;  and,  in  1819,  obtained  a  judgment  thereon,  upon 
which  executions  were  issued  and  levied  upon  the  land  now  in  dis- 
pute as  the  property  of  Jacob  Angney,  and  upon  a  venditioni  exponas  to 
April  term  1823  the  said  tract  of  land  was  sold  to  Isaac  Angney, Sen. 
for  the  sum  of  25  dollars,  who  received  the  sheriff's  deed  therefor. 
The  defendant,  Samuel  Bear,  purchased  from  Isaac  Angney,  Sen.. 
and  holds  under  his  title.  No  part  of  the  money  payable  by  Jacob 
Angney  to  the  heirs  of  Philip  Hartman,  as  mentioned  in  the  agree- 
ment between  the  said  Hartman  and  Jacob  Angney  before  referred 
to,  was  ever  paid.  The  plaintiffs  are  the  heirs  of  Philip  Hartman, 
and  have  brought  this  action  of  ejectment  to  enforce  the  payment  of 
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the  said  money.  Upon  these  facts,  the  question  is,  whether  the 
plaintiffs  are  entitled  to  recover  in  this  action?  If  they  be,  the  court 
will  render  a  judgment  for  the  plaintiffs,  lobe  released  upon  the  pay- 
ment  of  the  amount  due  on  the  loth  day  of  November  1838  which 
shall  be  ascertained  by  the  prothonotary.  But  if  the  court  should 
be  of  opinion  that  the  plaintiffs  are  not  entitled  to  recover  in  this 
action,  then  judgment  to  be  rendered  for  the  defendant,  Philip 
Hartman  died  in  1818,  and  was  furnished  during  his  lifetime  with 
the  provisions,  &c,  mentioned  in  the  agreement. 

Article  of  agreement,  made  and  concluded  the  13th  day  of  March, 
A.  D.  1815,  between  Philip  Hartman,  of  East  Pennsborough  town- 
ship, in  the  county  of  Cumberland,  and  state  of  Pennsylvania,  yeo- 
man, of  the  one  part,  and  Jacob  Angney,  of  the  same  place,  of  the 
other  part,  witnesseth,  that  the  said  Philip  Hartman  doth  hereby 
bargain  and  sell  to  and  with  the  said  Jacob  Angney  a  certain  plan^ 
tation,  or  tract  of  land,  situate  in  the  township,  county  and  state 
aforesaid,  adjoining  lands  of  Martin  Harman,  Cornelius  Myers,  and 
others,  containing  one  hundred  and  twenty-five  acres,  for  and  in 
consideration  of  the  said  Jacob  Angney,  his  heirs,  executors,  admin- 
istrators or  assigns,  or  either  of  them,  faithfully  discharging  the  fol- 
lowing covenants  and  agreements,  to  wit :  said  Jacob  Angney  shall 
well  and  trnly  pay,  or  cause  to  be  paid,  six  different  bonds  or  obliga- 
tions, each  conditioned  for  the  payment  of  80  dollars  by  the  said 
Philip  Hartman  and  Martin  Harman  to  Margaret  Dickey  and  Robert 
Anderson,  the  first  of  which  becomes  payable  on  the  1st  day  of 
April,  A.  D.  1816;  and  further,  that  said  Jacob  Angney  shall  and 
will  grant  and  provide  for  said  Philip  Hartman  and  Elizabeth  his 
wife,  during  their  natural  lives,  the  privilege  to  occupy  that  part  of 
the  dwelling  house  which  they  now  live  in,  and  provide  as  much 
flour  as  may  be  necessary  to  keep  them  in  bread  and  of  as  good  a 
quality  as  they  whose  duty  it  may  be  to  provide  the  same  may  have 
for  their  own  use,  and  a  sufficient  quantity  of  fire-wood  at  all  times 
ready  cut  and  delivered  at  the  door,  and  one  cow  to  be  kept  in  stable 
room,  sufficient  hay  and  pasture,  and  two  pigs  to  run  at  large,  and  as 
many  poultry  as  they  may  have  occasion  for,  and  fruit  when  there  be 
any,  with  privilege  to  the  spring  and  spring-house, and  also  the  use  of 
the  one-half  of  the  garden.  And  it  is  also  agreed  between  the  said 
parties,  that  said  Jacob  Angney  shall  and  will  not  sell  or  convey  the 
aforesaid  tract  of  land  to  any  person  during  the  lifetime  of  said 
Philip  Hartman  :  and  within  one  year  after  his  decease  (if  the  same 
shall  not  happen  before  the  said  six  bonds  shall  become  due)  the 
said  Jacob  Angney  doth  hereby  obligate  himself,  his  heirs,  executors 
and  administrators,  and  every  of  them,  to  pay  to  the  other  heirs 
of  said  Philip  Hartman  as  follows,  to  wit,  80  dollars  to  Catherine, 
intermarried  with  Christian  Wisler;  the  second  year,  a  like  sum  of 
80  dollars  to  John  Chesnut,  of  Lancaster  county,  for  the  use  of  Mag. 
daline,  intermarried  with  Daniel  M'Neal  (if  the  said  M'Neal  should 
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then  be  living),  and  in  case  said  Magdaline  should  survive  her  pre- 
sent, husband,  in  that  case  she  shall  receive  the  same  herself,  other- 
wise the  said  John  Chesnut  shall  always  receive  the  same  for  the  use 
of  said  Magdaline,  or  her  heirs,  to  be  equally  distributed  among  them, 
or,  if  left  minor  orphans,  to  be  applied  towards  their  education  and 
maintenance ;  and  the  third  year,  the  sum  of  80  dollars  to  be  paid 
to  Elizabeth,  intermarried  with  John  Chesnut ;  and  the  fourth  year, 
beginning  again  by  paying  a  like  sum  of  80  dollars  to  Catherine, 
wife  of  Christian  Wisler,  or  their  legal  representatives  ;  and  so  in 
rotation,  80  dollars  to  be  paid  arid  received  yearly  and  every  year,  as 
herein  before  directed,  until  each  of  the  aforesaid  three  heirs  have 
received  four  payments  of  80  dollars  each  ;  and  the  thirteenth  year, 
80  dollars  to  be  paid,  and  to  be  equally  divided  between  the  heirs 
aforesaid,  as  also  the  fourteenth  year,  and  last  payment  (which  will 
be  40  dollars),  which  is  to  be  equally  divided  as  aforesaid,  making  a 
total  sum  of  1080  dollars,  to  be  paid  to  the  several  heirs  aforesaid, 
making  the  whole  amount  of  the  consideration  money.  And  said 
Philip  Hartman  is  to  execute  a  conveyance  on  or  before  the  1st  day 
of  April  next,  clear  of  all  incumbrances,  excepting  the  privileges 
and  donations  herein  before  reserved  ;  and  for  the  true  performance  of 
all  and  singular  the  covenants  and  agreements  herein  before  speci- 
fied, the  parties  hereof  bind  themselves  to  one  another  in  the  penal 
sum  of  4000  dollars. 

In  testimony  whereof,  the  parties  hereto  have  interchangeably  set 
their  hands  and  seals  the  day  and  year  within  written. 

his 
PHILIP  x  HARTMAN,  [L.  s.] 

mark 
JACOB  ANGNEY,  [L.  s.] 

This  agreement  was  recorded  9th  December  1815. 

The  deed  from  Philip  Hartman  and  Elizabeth  his  wife  to  Jacob 
Angney  was  in  common  form,  and  had  the  following  conclusion. 
It  was  regularly  acknowledged,  and  had  a  receipt  for  the  considera- 
tion money  1080  dollars. 

And  the  said  Philip  Hartman  and  Elizabeth  his  wife,  and  their 
heirs,  the  said  described  tract  of  land  hereby  granted,  with  the  ap- 
purtenances, unto  the  said  Jacob  Angney,  his  heirs  and  assigns, 
against  them,  the  said  Philip  Hartman  and  Elizabeth  his  wife,  and 
their  heirs,  and  against  all  and  every  other  person  or  persons  whom- 
soever, lawfully  claiming  or  to  claim  the  same  by,  from  or  under 
them  or  either  of  them,  shall  and  will  warrant  and  forever  defend 
by  these  presents. 

In  witness  whereof,  the  said  Philip  Hartman  and  Elizabeth  his 
wife  have  hereunto  set  their  hands  and  seals  the  day  and  year  above 
written ;  subject,  nevertheless,  to  the  conditions  and  obligations  con 
tained  in  a  certain  article  of  agreement  existing  between  the  parties, 
bearing  date  the  13th  of  March  last  past. 
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The  court  below  (Reed,  President)  rendered  a  judgment  for  ihe 
plaintiffs. 

Watts  and  Alexander,  for  plaintiff  in  error,  cited,  7  Serg.  <£•  Rawle 
88;  4  Serg.  $>  Rawle  521. 

Biddle&nd  Williamson,  for  defendants  in  error,  cited,  1  Yeates  393; 
1  Johns.  Chan.  308;  2  Stor.  Eq.  462;  16  Serg.  #  flautfe  430;    2 
307. 


The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  It  is  a  well  settled  doctrine  of  a  court  of  equity,  that 

the  vendor  of  land  has  a  lien  for  the  amount  of  purchase  money,  not 

only  against  the  vendor  himself  and  his  heirs,  and  others  privies  in 

estate,  but  also  against  all  subsequent  purchasers  having  notice  that 

the  purchase  money  remains  unpaid.     This  doctrine,  it  is  said,  was 

taken  from  the  civil  law  ;  and  the  principle  upon  which  the  courts 

of  equity  have  proceeded  in  establishing  this  lien  in  the  nature  of  a 

trust  is,  that  a  person  having  gotten  the  estate  of  another  ought  not 

in  conscience,  as  between  them,  to  be  allowed  to  keep  it,  and  not  to 

pay  the  consideration  money.     A  third  person,  having  full  know- 

ledge that  the  estate  has  been  so  obtained,  ought  not  to  be  permitted 

to  keep  it  without  making  such  payment;  for  it  attaches  to  him,  also, 

as  a  matter  of  conscience  and  duty.     It  has  been  suggested,  as  is 

said  in  New  v.  Brown,  6  Ves.  59,  and  Chapman  v.  Tanner,  1  Fern. 

Rep.  267,  that  the  origin  of  this  lien  of  the  vendor  might  be  attri- 

buted to  the  tacit  consent  or  implied  agreement  of  the  parties.    This 

is  doubted  by  Justice  Story,  in  his  Commentaries,  465.    But  whatever 

may  have  been  the  origin  of  the  doctrine,  whether  from  the  cause 

just  stated,  or  because  it  is  a  natural  equity,  it  is  now  the  uncon- 

tested  doctrine  of  courts  of  equity.      But  in  Pennsylvania  it  has 

not  been  held  to  prevail.     Kaufelt  v.  Bower,  7  Serg.  <$•  Rawle  64. 

Where  an  absolute  conveyance  is  made  of  land,  a  receipt  given  for 

the  purchase  money,  and  the  possession  given  to  the  vendee,  part  of 

the  purchase  money  being  unpaid,  and  the  bond  of  the  vendee,  or  a 

surety,  taken  for  the  residue  thereof,  the  vendor  has  not  a  lien  for 

said  residue  of  the  purchase  money  against  judgment  creditors  of 

the  vendor,  whose  judgments  are  subsequent  to  the  conveyance, 

though  they  had  notice  of  the  balance  of  the  purchase  money  due. 

This  is  undoubtedly  in  opposition  to  the  rule  established  in  chancery. 

There,  generally  speaking,  it  is  held,  that  the  lien  of  the  vendor  ex- 

ists; and  the  burthen  of  proof  is  on  the  purchaser  to  establish  that, 

in  the  particular  case,  it  has  been  waived  by  the  consent  of  the  par- 

ties.  If,  under  all  the  circumstance?,  the  intention  remains  doubtful, 

the  lien  attaches.     Taking  a  security,  as  a  bond,  bill  or  note,  has 

been  no  more  than  a  presumption  of  an  intention  to  waive  the  lien 

under  some  circumstances,  and  not  as  conclusive  of  the  waiver. 

Taking  bills  of  exchange  drawn  on  and  accepted  by  a  third  person, 
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or  by  the  purchaser,  has  been  deemed  not  to  be  a  waiver  of  the  lien, 
but  to  be  merely  a  mode  of  payment.  Nay,  so  far  has  the  doctrine 
been  extended,  that  taking  a  distinct  and  independent,  security,  as, 
for  instance,  a  mortgage  on  another  estate,  or  a  pledge  of  other 
property,  has  been  taken  not  to  be  conclusive  evidence  that  the  lien 
is  waived.  This  extension  of  a  salutary  principle  has  been  rejected 
by  some  of  the  wisest  judges;  and  it  is  certain  that  the  restrictions 
in  Kaufelt  v.  Bower  have  met  the  approbation  of  the  profession  gene- 
rally in  this  state.  In  that  case  the  court  also  intimate  that  the 
doctrine  of  implied  lien  does  not  extend  to  Pennsylvania.  Be  this 
as  it  may,  prima  facie  the  lien  does  not  exist.  But  whether  the  par- 
ties may  not  create  such  a  lien  by  clear  and  express  words,  so  as  to 
be  binding  between  themselves  and  privies,  when  the  agreement 
appears  on  the  face  of  the  title,  may  not  be  so  clear.  It  is  not  de- 
nied that  where  the  vendor  retains  the  legal  title,  he  may  enforce 
the  payment  of  the  purchase  money  by  ejectment.  But  this  is  not 
on  the  ground  of  an  equitable  lien ;  for  an  equitable  lien,  as  is  said 
in  Kaufelt  v.  Bower,  can  only  arise  when  the  legal  title  has  been 
conveyed.  When  he  has  the  legal  title,  he  stands  in  need  of  nothing 
more  to  enable  him  to  recover  the  purchase  money  at  law,  as  the 
land  is  pledged  for  the  payment  by  the  retention  of  the  title.  But 
here  the  legal  title  is  in  the  vendee;  and  it  is  said  that  whatever 
other  form,  as  covenant,  &c.,  may  give  the  plaintiff  redress,  yet  that 
ejectment  will  not  lie  by  the  vendor  against  the  vendee  ,and  those 
claiming  under  him  with  notice.  This  is  a  peculiar  case.  About 
the  intention  of  the  parties  to  the  contract  there  can  be  no  doubt. 
It  was  the  clear  intention  to  pay  the  debt  contracted  in  the  purchase 
of  the  land,  to  secure  a  comfortable  provision  for  himself  and  family 
during  life,  and  to  secure  the  payment  of  certain  sums  of  money  to  his 
children  after  his  decease.  To  enforce  the  latter  pait  of  the  agreement 
this  suit  is  brought;  and  the  question  is,  whether  the  plaintiffs  are 
entitled  to  recover  in  this  action  1  If  they  be,  the  court  is  to  render 
judgment  for  the  plaintiffs,  to  be  released  upon  the  payment  of  the 
amount  due,  &c.  But  if  the  court  are  of  the  opinion  that  the  plain, 
tiffs  are  not  entitled  to  recover  in  this  action,  the  judgment  to  be  en- 
tered for  the  defendant.  This  is  an  equitable  action,  in  the  nature 
of  a  bill  in  chancery.  Philip  Hartman,  in  consideration,  &c.,  agrees 
to  execute  a  conveyance,  &c.,  clear  of  all  incumbrances  excepting 
the  privileges  and  donations  as  before  stated.  The  land,  as  well  as 
the  vendee,  personally,  is  pledged  for  the  performance  of  the  condi- 
tions by  the  agreement,  and  in  this  respect  the  deed,  which  was 
afterwards  given  in  pursuance  of  the  articles,  is  even  more  explicit. 
After  the  usual  terms  used  in  a  deed  of  grant,  bargain  and  sale,  it  is 
subjoined,  in  conclusion,  "subject,  nevertheless,  to  the  conditions 
and  obligations  contained  in  a  certain  article  of  agreement  existing 
between  the  parties,"  &c.  It  is  contended  that  this  is  a  deed  on 
condition,  that  the  contract  is  executory,  something  remaining  of  it 
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to  be  done  by  the  vendee,  and  that  the  vendee  is  a  trustee,  so  far  as 
the  purchase  money  is  unpaid  or  the  other  conditions  unperformed. 
The  words  used  in  the  deed,  "subject,  nevertheless,  to  the  condi- 
tions and  obligations  contained,"  £c.,  are  apt  words  to  create  a  con- 
dition. There  are  three  words  that  are  most  proper,  which,  in  and 
by  their  own  nature  and  efficacy,  wilhout  the  addition  of  other  words 
of  re-entry  in  the  conclusion  of  the  condition,  do  make  the  estate 
conditional,  as  proviso,  ita  quod  and  sub  conditione.  Therefore,  if  A 
grants  lands  to  B,  to  have  and  to  hold  to  him  and  his  heirs,  provided 
that,  or  so  as,  or  under  this  condition,  B  do  pay  to  A  10  pounds  at 
Easter  next;  this  is  a  good  condition,  and  the  estate  is  on  condition, 
without  any  more  words.  Shep.  T.  121.  So  where  A  conveyed 
land  to  B  by  deed,  and  the  parties  executed  an  indenture  reciting 
the  deed,  and  that  it  was  the  intent  and  meaning  the  deed  of  con- 
veyance was  on  this  condition  and  mutual  agreement  between  the 
parties  that  B  should  indemnify  A  from  all  costs  and  charges  by 
reason  of  the  non  payment  of  the  quit  rent  due,  and  would  also 
build  a  dwelling  house  on  the  lot,  and  suffer  A  and  his  wife  to  reside 
therein  during  their  joint  lives,  and  until  it  was  built  they  were  to 
reside  in  the  old  tenement  then  on  the  lot.  B  paid  the  quit  rents, 
but  did  not  build  the  dwelling  house.  B  and  his  wife  resided  in  the 
tenement  during  their  lives,  and  A,  some  time  before  his  death,  con- 
veyed the  estate  to  another.  It  was  held  that  the  estate  was  on  the 
condition  of  building,  which  B  forfeited  by  not  performing  within  a 
convenient  time,  whereby  the  estate  revested  in  A,  without  the  ne- 
cessity of  entry,  to  take  advantage  of  the  breach  of  the  condition. 
Hamilton  v.  Elliott,  5  Serg.  fy  Rawle  375.  Whether  this  was  an 
estate  on  condition  depends  on  the  intention  of  the  parties  indicated 
by  the  agreement  and  the  deed,  which  must  be  taken  as  one  instru- 
ment. The  principal  object  of  the  contracting  parties  was  to  provide 
a  comfortable  provision  for  the  vendor  and  his  family.  If  the  inten- 
tion is  clear,  and  expressed  by  apt  words,  why  should  the  vendor  be 
restrained  to  the  remedy  by  the  action  of  covenant1?  If  the  vendee 
had  altogether  failed  in  the  performance  of  his  agreement  as  to  the 
vendor,  would  it  have  been  an  adequate  remedy  to  the  vendor  to 
give  him  an  action  of  covenant]  It  is  manifest  it  would  not.  Would 
he  not  have  been  entiilecl  to  recover  the  possession  of  the  premise?, 
in  such  a  case,  by  action  of  ejectment'?  But  if  the  vendor  would 
himself  have  been  entitled  to  this  remedy,  I  cannot  perceive  why  the 
present  plaintiffs  are  debarred  from  it,  particularly  as  the  object  is 
merely,  in  this  form  of  action,  to  enforce  the  performance  of  the 
agreement  in  good  faith.  The  provisions  of  the  deed  equally  apply 
to  the  recipients  of  the  money,  as  to  the  vendor  himself.  But  fur- 
ther, it  is  apparent  from  the  face  of  the  deed,  that  something  remains 
yet  to  be  done  by  the  veirdee,  before  his  title  is  perfect;  and  that  so 
far  he  may  be  viewed  in  the  light  of  a  trustee  in  equity  for  the  vendor, 
notwithstanding  the  legal  title  has  been  conveyed.  Of  this  the  pur- 
chaser at  the  sheriff's  sale  had  notice,  because  it  is  spread  upon  the 
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face  of  the  title  under  which  he  claims.  We  must  look  to  the  sub- 
stance of  the  agreement,  and  not  to  the  form.  In  Stauffer  v.  Cole- 
man,  1  Yeates  393,  it  was  held,  that  an  instrument  of  writing  for  the 
sale  of  lands  shall  be  construed  as  a  mere  agreement,  though  it 
has  very  strong  expressions  of  a  deed  and  if  such  appears  to  have 
been  the  intention  of  the  parties.  So  a  purchaser  at  sheriffs  sale, 
takes  the  land  subject  to  the  payment  of  purchase  money  which 
appears  on  the  face  of  the  deed  to  remain  unpaid,  and  of  which  he 
has  notice.  Irvin  ».  Campbell,  6  Sinn.  118.  For  these  reasons  we 
are  of  opinion  that  the  action  of  ejectment  will  lie;  and,  consequently, 
that  the  judgment  should  be  affirmed. 
Judgment  affirmed. 


Erskine  and  Eichelberger  against  Sangston. 

A  plaintiff  in  a  scire  facias  against  a  garnishee  in  foreign  attachment,  having 
required  the  defendant  to  answer  interrogatories,  and  read  them  to  the  jury 
upon  the  trial  of  an  issue  upon  the  facts  stated  therein,  the  answers  must  be 
taken  as  primary  evidence,  not  requiring  of  the  defendant  other  proof  to  esta- 
blish them. 

ERROR  to  the  common  pleas  of  Cumberland  county.  - 

Erskine  and  Eichelberger  against  Sangston.  This  was  a  scire 
facias  against  the  defendant  as  garnishee  in  a  foreign  attachment, 
issued  by  the  plaintiffs  against  Dennis  K.  Baltic. 

The  defendant,  in  answer  to  the  interrogatory  put  by  the  plaintiff*, 
admitted  that  he  had  in  his  hands  at  the  time  of  the  service  of  the 
attachment,  on  the  5th  of  May  1836,  500  dollars,  and  that  there 
came  to  his  hands,  subsequently,  160  dollars  67  cents.  But  said, 
that  on  the  15th  of  April  1836,  the  said  Battle  drew  on  him,  in 
favour  of  Samuel  Carr,  for  500  dollars,  which  draft  was  presented 
to  him  on  the  21st  of  April,  and  upon  which  he  indorsed  this  accep- 
tance. "Accepted,  conditionally,  whenever  I  realize  the  amount 
out  of  Mr  Baltic's  books  or  business,  according  to  the  order  of  D.  H. 
Bailie." 

The  plainliff  denied  all  the  facts  staled  in  relation  to  the  existence 
or  acceplance  of  Ibis  draft.  Issue. 

Upon  the  trial  of  the  cause,  the  defendant  offered  the  draft  and 
acceptance  indorsed  upon  it  in  evidence. 

It  was  objected  to,  on  the  ground  that  it  was  not  primary,  but 
secondary,  evidence  of  the  facts  it  imports. 

By  Ihe  court  (Reed,  President).  "This  is  a  commercial  paper.  It 
is  entitled  to  its  legal  effects.  There  is  no  possibility  perhaps  of 
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proving  it  in  any  other  way.  A  witness  to  an  acceptance  is  never 
taken,  and  Sangston  cannot  be  a  witness.  It  is  a  question  of  fact, 
whether  it  was  signed  or  not,  and  if  so,  when?  Until  the  paper  is 
before  the  jury,  no  evidence  can  be  given." 

Objection  overruled,  and  exception  taken  by  the  plaintiff. 

Watts,  for  plaintiff  in  error. 
Hepburn,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.^ — The  plaintiff  below  having  required  the  defendant 
in  the  scire  facias,  as  garnishes,  to  answer  interrogatories,  in  order  to 
show  that  he  had  moneys  or  effects  of  the  defendant  in  the  foreign 
attachment  in  his  hands,  read  in  evidence  the  answers  of  the  gar- 
nishee  on  the  trial  of  the  cause,  that  is,  of  the  issue  in  the  scire  facias. 
The  garnishee,  in  his  answers,  admitted  that  he  had  in  his  posses- 
sion moneys  of  the  defendant  in  the  attachment ;  but  alleged  that, 
before  the  attachment  was  served  upon  him,  he  had,  on  a  certain 
day  mentioned  in  his  answers,  accepted  in  writing  a  draft  drawn 
by  the  defendant  in  the  attachment  upon  him,  in  favour  of  a  third 
person,  for  value  received,  which  bound  him  to  pay  the  money  over 
to  the  holder  of  the  draft.  The  plaintiff  had  his  election,  to  require 
or  not  to  require,  just  as  he  pleased,  the  garnishee  to  answer  inter- 
rogatories, upon  oath  or  affirmation,  as  to  the  latter's  having  estate, 
money  or  effects  of  the  defendant  in  the  attachment  in  his  possession. 
The  counsel,  however,  seemed  to  think  that  it  was  of  necessity  and 
the  only  course  that  could  be  pursued  in  a  case  of  a  foreign  attach- 
ment whereby  the  plaintiff'  could  compel  the  garnishee  in  the  scire 
facias  to  put  in  what  may  be  considered  a  substitute  for  a  plea  in 
other  cases,  with  a  view  to  have  an  issue  joined  for  the  decision  of 
the  court,  or  court  and  jury.  But  it  is  very  clear  that  such  was  not 
the  design  of  the  legislature  ;  for  they  only  meant,  at  most,  to  put 
it  in  the  power  of  the  plaintiff  in  the  foreign  attachment  to  compel 
the  garnishee  to  answer  interrogatories,  for  the  purpose  of  giving 
evidence  in  favour  of  the  plaintiff  and  against  himself,  if  the  plaintiff 
should  desire  it.  Considering  then  the  answers  of  the  garnishee  to 
the  interrogatories  of  the  plaintiff  as  evidence  which  the  plaintiff 
had  a  right  to  use  or  not,  as  he  pleased,  it  would  seem  that  after 
having  read  in  evidence  himself  the  answers  to  the  court  and  jury, 
on  the  trial  of  the  issue  in  the  scire  facias,  without  producing  and 
reading  the  draft  and  acceptance  therein  mentioned  and  referred  to, 
it  was  perfectly  competent,  according  to  all  the  rules  of  evidence,  for 
the  garnishee  to  read  the  latter  in  evidence ;  for  the  draft  and  ac- 
ceptance, being  mentioned  and  referred  to  by  the  garnishee  in  his 
answers,  must  be  considered  as  forming  a  part  thereof;  and  that  he 
had  a  right  to  insist  upon  the  whole  of  his  answer  to  any  interroga- 
tory being  read,  when  practicable,  instead  of  a  part,  cannot  be 
questioned.  The  reading  of  the  draft  and  acceptance  in  evidence 
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was  objected  to,  as  it  appears,  in  the  court  below,  on  the  ground,  as 
was  there  alleged,  of  their  being  only  secondary  evidence  ;  but  their 
genuineness  being  established  by  the  oath  of  the  garnishee  in  his 
answer,  it  is  clear  that  they  were,  when  produced,  the  best  evidence 
themselves  of  their  contents,  and  therefore  rather  to  be  regarded  as 
primary  than  secondary  evidence. 
Judgment  affirmed. 


Hatzfield  agaimt  Gulden. 

A  contract  founded  upon  a  promise  and  engagement  to  procure  signatures  and 
obtain  a  pardon  from  the  governor,  for  one  convicted  of  a  criminal  offence  and 
sentenced  to  punishment,  is  unlawful,  and  cannot  be  enforced  by  an  action. 

ERROR  to  the  common  pleas  of  Berks  county. 

This  was  an  action  of  assumpsit  by  Daniel  Gulden  against  Adolph 
Hatzfield,  to  recover  from  the  defendant  the  sum  of  1000  dollars 
as  a  compensation  to  the  plaintiff  for  procuring  a  pardon  for  the  de- 
fendant, who  had  been  convicted  of  murder  in  the  second  degree 
and  sentenced. 

The  court  below  was  of  opinion  that  the  law  did  not  forbid  a  re- 
covery by  the  plaintiff,  if  the  jury  believed  he  was  otherwise  entitled 
to  recover. 

Deckhart,  for  plaintiff  in  error,  cited,  3  Esp.  253. 
Jones  and  Smith,  contra,  cited,  Hobart  105;  Brownl.  28;  9  Com. 
Law  Rep.  397. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — D.  G.  Gulden  was  plaintiff  below  and  brought 
case  in  assumpsit  against  Hatzfield.  The  declaration  consisted  of 
three  counts.  The  first  set  out  that  Hatzfield  had  been  indicted  in 
the  court  of  oyer  and  terminer  of  Berks  county,  and  tried,  and  aver* 
diet  of  guilty,  and  sentenced  to  confinement  for  twelve  years.  This 
was  all  set  out  at  large,  and  sentence  in  full  and  the  dates.  And 
that  in  pursuance  of  the  said  sentence,  the  said  Hatzfield  was  in  con- 
finement in  the  Eastern  Penitentiary  in  the  county  of  Philadelphia, 
and  on  the  day  of  at  said  Penitentiary,  in  consideration 

that  the  plaintiff,  at  the  special  instance  and  request  of  said  defend- 
ant, had  then  and  there  agreed  with  and  undertaken,  and  faithfully 
promised  the  said  defendant,  to  use  all  fair  and  honourable  exertions 
to  obtain  from  the  governor  of  the  commonwealth  of  Pennsylvania 
a  pardon  for  the  said  defendant,  being  then  and  there  imprisoned  in 
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pursuance  of  such  sentence,  &c.  &c.  Helhe  said  defendant  then 
and  there  agreed  with,  and  faithfully  promised  to  the  said  plaintiff 
to  pay  the  said  plaintiff  the  sum  of  1000  dollars  as  a  remuneration 
for  his  services  and  loss  of  time,  in  using  his  exertions  to  obtain  from 
the  said  governor  of  Pennsylvania  a  pardon,  &c. ;  and  the  plaintiff 
avers  that  afterwards,  to  wit,  at,  &c.,  the  plaintiff  did  use  all  fair  and 
honourable  exertions  to  obtain,  &c.,  and  that  by  reason  thereof  the 
defendant  became  indebted  to  pay  the  said  sum  of  1000  dollars  so 
by  him  promised,  yet  although  often  requested,  &c. 

The  second  count  states  that  defendant  was  indebted  to  plaintiff 
in  other  1000  dollars  for  services  performed  in  obtaining  from  the  go- 
vernor of  Pennsylvania  a  pardon  for,  &c.,  and  being  so  indebted, 
promised,  &c. 

The  third  count  charged  that  defendant  was  indebted  to  plaintiff 
in  1000  dollars,  for  money  paid,  laid  out  and  expended,  &c.  not 
mentioning  the  crime  or  pardon. 

Afterwards  another  count  by  leave  of  the  court  was  filed,  setting 
out  at  large  the  indictment,  trial,  conviction  and  judgment  as  in  the 
first  count,  and  imprisonment  under  the  sentence  ;  and  that  the  said 
Adolph  required  the  said  Daniel  to  labour,  and  do  his  endeavour  to 
obtain  his,  the  said  Adolph's  pardon  from,  &c. ;  and  that  afterwards 
did,  by  all  the  means  he  could,  and  by  riding  and  journeying  in  the 
county  of  Berks,  and  to  and  from  Harrisburg,  &c.,  use  all  his  endea- 
vours to  obtain,  &c. ;  by  reason  of  his  exertions,  riding,  journeying, 
and  many  days'  labour,  reasonably  deserved  to  have  other  1000  dol- 
lars, &c.  &c.  Plea  non  assumpsit,  and  issue.  The  proof  in  the  cause 
was  various  and  not  a  little  of  it.  W.  Lewars,  J.  S.  Halloway,  and 
Shoemaker,  proved  that  Hatzfield  said  he  would  satisfy  Gulden  ; 
one  of  them  that  he  made  this  promise  while  still  in  the  penitentiary, 
and  two  of  them  that  he  said  so  afier  he  was  pardoned. 

J.  Baily  proved  that  he  and  a  Mr  Sontag  were  appointed  a  com- 
mittee of  Hatzfield's  property.  That  Gulden  applied  to  them,  offered 
to  go  through  the  county  to  get  signers.  That  they  agreed  to  pay 
him  100  dollars  in  hand,  and  another  100  dollars  if  he  got  him  libe- 
rated, in  September  1834;  paid  the  100  dollars  ;  also  gave  him  15 
dollars  in  August  1834;  and  also  15  in  March  1835 ;  he  was  to  ob- 
tain above  twelve  hundred  signers  to  the  petitions  ;  but  did  not  get  so 
many.  Hatzfield  was  liberated  in  April  1835.  P.  Geiger,  a  mem- 
ber of  the  legislature  from  Berks  at  that  time,  proved  Gulden's  ex- 
ertions ;  witness  went  with  him  to  the  governor ;  that  he  wished 
witness  to  get  signers;  said  they  would  pay  so  much  a  head;  witness 
got  signers,  but  said  he  did  not  want  pay.  Another  witness  proved 
that  Gulden  gave  him  15  dollars  to  pay  Snell,  who  would  not  give 
up  his  petitions  and  signers  till  paid.  Peter  Bright,  proved  that  he 
got  in  Reading  between  four  and  five  hundred  signers,  at  the  request 
of  Gulden  and  Snell  :  and  he  was  to  have  three  cents  a  head.  The 
above  is  the  substance,  with  the  addition  that  many  refused  to  sign, 

VII. O 
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&c.  ;  some  proof  of  expenses  paid  by  Gulden  for  horse  hire  to  the 
amount,  of  from  10  to  15  dollars. 

The  court,  told  the  jury  :  "  There  can  be  no  recovery  on  an  illegal 
contract,  neither  can  there  be  a  recovery  on  contracts  which  are  pro- 
hibited by  law;  nor  on  contracts  against  which  penalties  are  enjoined  ; 
nor  a  party  cannot  successfully  come  into  court  and  say,  Give  me  a 
sum  of  money  which  I  claim,  against  or  in  violation  of  law.  This 
would  not  be  tolerated  nor  countenanced  ;  but  I  am  not  aware  that 
it  is  unlawful  to  obtain  a  pardon  by  lawful  means."  And  again, 
"If  the  defendant  did  employ  the  plaintiff  to  travel  and  spend  time 
in  procuring  signatures  to  petitions,  and  to  go  and  carry  these  peti- 
tions to  the  governor,  and  promised  to  pay  him  for  his  time,  labour 
and  trouble  in  performing  this  service,  I  think  he  can  recover  a  rea- 
sonable and  just  compensation  therefor." 

The  three  first  errors  were  in  entering  judgment  for  the  plaintiff: 
because  on  these  pleadings  judgment  should  have  been  entered  for 
the  defendant ;  that  the  court  ought  to  have  told  the  jury  that  on 
these  pleadings  and  proof,  this  action  could  not  be  sustained  ;  and 
the  third  is  the  same  in  substance. 

From  the  point  to  which  the  attention  of  the  counsel  was  called 
by  the  court,  nothing  was  said  about  these  three  first  assignments  of 
error.  The  case  was  put  on  the  last  count,  and  that  a  verdict  on 
it  was  good  :  be  it  so  ;  but  perhaps  it  will  be  found  that  in  all  actions 
founded  on  illegal  or  immoral  considerations  or  on  what  is  contrary 
to  decency  or  public  good  or  policy,  the  form  of  the  action  or  decla- 
ration on  the  evidence  of  the  claim  is  immaterial,  if  the  individual 
injustice  or  general  good  forbids  such  contract,  or  the  law  prohibits 
it  ;  perhaps  there  is  no  case  in  which  it  can  be  made  good  and 
available,  by  the  mode  of  evidencing  the  agreement  or  the  form  of 
action  used  to  carry  it  into  effect.  To  say  nothing  of  gaming  pro- 
hibited by  law,  marriage,  brokage  bonds,  obligations  entered  into  in 
restraint  of  trade. 

In  4  T.  R.  466,  we  find  a  suit  on  a  bill  of  exchange  ;  at  the  trial 
it  came  out  that  the  bill  or  bills  were  given  to  pay  the  balance  due 
for  brandy  sold  in  Guernsey  to  be  smuggled  into  England.  Lord 
Kenyon  said  there  was  no  harm  in  selling  brandy  ;  it  was  the  intent, 
and  design  of  the  transaction  which  made  it  such  that  a  court  ought 
not  to  carry  it.  into  effect ;  and  so  far  was  this  carried  in  5  Term  R. 
592,  it  wns  held  that  a  Frenchman  who  sold  brandy  to  be  smuggled 
into  England,  could  not,  recover  the  price  in  England,  though  he  had 
violated  no  law  of  his  own  country  where  he  made  the  sale. 

The  case  of  Mitchell  v.  Smith,  in  1  Binn.  110,  was  debt  on  a  single 
bill  drawn  in  the  usual  form.  The  consideration  was  one  forbidden 
by  the  policy  and  laws  of  the  state;  no  regard  was  paid  to  the 
pleadings,  and  no  one  suggested  that  they  could  have  any  effect  on 
the  decision;  and  the  cause  went  on  the  broad  ground  that  if  the 
transaction  out  of  which  the  claim  arose  was  forbidden  by  positive 
or  general  law,  the  claim  could  not  be  recovered. 
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The  power  to  pardon  is  a  constiiutional  power;  to  alleviate  or 
remit  punishment  where  perhaps  there  is  doubt  of  guilt ;  or  where 
the  offence  was  committed  under  circumstances  extenuating  the 
crime,  &c.,  &c.  The  general  and  spontaneous  expression  of  opinion 
has  had,  and  ought  to  have,  weight  with  the  governor.  But  if  undue 
means  are  used  to  obtain  petitioners,  it  may  be  a  great  imposition 
on  the  governor.  The  power  to  pardon  may  be  considered  as  a  part 
of  the  penal  code  of  the  siate  ;  it  operates  after  trial  to  be  sure,  gen- 
erally ;  but  may  be  exercised  before.  It  is  as  important  that  it  should 
be  free  from  bias,  or  prejudice,  or  crime,  as  that  the  (rial  should  be 
so.  No  man  would  say,  that  if  it  were  possible  to  procure  a  pardon 
by  direct  payment  to  a  governor,  it  would  be  lawful  to  give  one.  To 
bribe  others  to  deceive  and  impose  on  him,  only  differs  in  degree. 

In  this  case  the  first  offer  came  from  Gulden  to  the  trustees  of  the 
prisoner :  they  paid  in  hand,  before  he  stirred,  100  dollars  ;  and  after- 
wards, at  least  twice,  15  dollars  ;  through  the  whole  business  he 
appears  to  be  acting  not  from  pity,  not  from  a  sense  that  the  punish- 
ment was  too  severe,  not  from  friendship  to  the  prisoner,  but  for  his 
own  gain  and  emolument.  At  his  last  interview  in  the  cells,  Hallo- 
way  is  called  back  to  witness  a  promise  of  payment. 

It  is  not  necessary  to  say  whether,  after  the  whole  transaction  is 
closed,  a  person  who  incidentally  paid  some  postage,  or  who  under 
special  circumstances  carried  a  petition  the  signatures  to  which 
were  spontaneously  made,  may  not  receive  his  actual  expense  and 
daily  pay.  I  would  say  it  must  be  a  very  special  case  however  to 
justify  this.  But  this  is  not  such  a  case  ;  and  we  do  not  wish  to 
see  advertisements,  that  pardons  will  be  obtained  at  the  lowest  price, 
nor  any  thing  which  approaches  to  it ;  and  generally,  all  contracts 
to  change  the  course  of  trials,  or  the  effects  of  trials,  whether  to  obtain 
a  liberation  of  a  prisoner  by  money  to  the  jailor,  or  to  obtain  a  pardon 
by  the  use  of  money  directly  or  indirectly,  must  be  void. 

Judgment  reversed. 
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Moser  against  Miller. 

A  father,  in  making  distribution  of  his  estate,  agreed  to  convey  a  tract  of 
land  to  his  two  sons,  in  consideration  that  they  would  maintain  him  and  pay 
1000  pounds  to  the  children  of  a  deceased  daughter;  and  afterwards  did  convey 
the  same  expressly,  subject  to  the  maintenance  of  himself,  but  not  subject  to 
the  payment  of  the  1000  pounds.  Held,  that  a  purchaser  from  the  sons  held 
the  land  discharged  from  liability  for  the  1000  pounds. 

ERROR  to  the  common  pleas  of  Schuylkill  county. 

This  was  an  action  in  the  case  by  Emanuel  Moser  against  Jacob 
Miller. 

In  the  year  1817,  Michael  Moser  the  grandfather  of  plaintiff  made 
a  distribution  of  his  properly  among  his  children.  In  making  that 
distribution  he  entered  into  an  article  of  agreement,  dated  in  January 
1817,  with  his  sons  George  and  Daniel,  by  which  he  agreed  to  con- 
vey them  certain  lands,  and  by  which  they  agreed  to  support  their 
parents  during  their  natural  lives,  and  among  other  things  to  pay  to 
the  children  of  Michael  Moser,  their  deceased  brother,  1000  pounds. 
By  the  terms  of  the  agreement,  a  deed  was  to  be  made  by  their 
father  to  George  and  Daniel  for  the  lands  allotted  to  them,  upon  the 
delivery  of  which  they  agreed  to  give  to  their  father  their  bonds, 
with  security  if  required,  for  the  payment  of  the  1000  pounds  to  the 
children  of  Michael  Moser,  their  deceased  brother.  Plaintiff  is  one 
of  the  children  of  Michael  Moser  the  younger,  deceased.  In  April 
1817  the  father  of  George  and  Daniel  Moser  delivered  to  them  deeds 
for  the  lands  allotted  to  them  in  fee  without  reservation,  but  they 
gave  no  bonds  for  the  payment  of  the  1000  pounds  to  the  children 
of  Michael  Moser  deceased.  In  1817,  Jacob  Miller,  the  defendant, 
a  son-in-law  of  old  Michael  Moser,  exchanged  a  tract  of  land  that 
had  been  allotted  to  him  by  his  father-in-law,  valued  at  2100  pounds, 
with  Daniel  Moser  for  his  land,  allotted  to  him  by  his  father,  valued 
at  2500  pounds.  Defendant  immediately  took  possession  of  the  land 
he  thus  got  from  Daniel,  and  has  occupied  it  ever  since. 

Plaintiff  contends  that  the  1000  pounds,  agreed  by  George  and 
Daniel  Moser  to  be  paid  to  the  children  of  young  Michael  Moser,  is 
a  lien  upon  the  land  allotted  to  Daniel  Moser,  now  owned  by  defen- 
dant, and  this  action  is  brought  to  enforce  that  lien. 

The  plaintiff  gave  some  proof  that  Jacob  Miller  knew  that  the 
1000  pounds  were  not  paid  when  he  purchased  the  land,  and  alleged 
that  he  had  promised  to  pay,  but  there  was  no  proof  of  such  promise. 

The  court  below  (Blythe,  President)  was  of  opinion,  and  so  in- 
structed the  jury,  that  the  1000  pounds  was  not  a  lien  upon  the  land 
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and  that  the  plaintiff  was  not  entitled  in  any  point  of  view  to  recover. 
Verdict  accordingly. 

Loeser  and  Bannan,  for  the  plaintiff  in  error.  To  show  that 
the  plaintiff's  claim  was  a  lien  upon  the  land,  cited,  7  Serg.  fy  Rawle 
84;  2  Whan.  Rep.  432,  139;  1  Rawle  386;  2  Perms.  Rep.  417;  and 
that  this  was  the  proper  form  of  action,  17  Serg.  <£•  Rawle  84;  2 
Rawle  159;  3  Rawle  183. 

Potts  and  Parker,  for  defendant  in  error,  cited,  7  Serg.  <£•  Rawle  64. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — A  decision  of  the  question,  whether  the  churn  of 
the  plaintiff  be  a  charge  or  not  upon  the  land  holden  by  (he  defen- 
dant, will  dispose  of  and  determine  the  whole  case.  By  the  articles 
of  agreement  it  does  riot  appear  to  have  been  the  intent  of  Michael 
Moser,  in  giving  the  land  lo  his  son  Daniel,  to  charge  it  in  his  hands 
with  the  payment  of  the  1000  pounds  or  any  part  thereof,  a  portion 
of  which  the  plaintiff  claims  to  recover  here ;  and  by  the  deed  of 
conveyance,  made  afterwards  by  the  former  to  the  latter,  in  consum* 
mation  of  whatever  had  been  finally  agreed  upon  between  them,  it  is 
perfectly  manifest  that  the  land,  thereby  conveyed,  is  not  made  liable 
or  subject  to  the  payment  of  the  plaintiff's  claim  in  any  way  what- 
ever ;  though  made  expressly  so  to  the  support  and  maintenance  of 
the  grantor  and  his  wife.  In  fact,  it  is  admitted  by  the  counsel  for 
the  plaintiff,  that  the  land  of  the  defendant  is  not  rendered  liable  to 
the  payment  of  the  plaintiff's  claim,  either  by  the  terms  of  the 
articles  of  agreement,  nor  yet  by  the  deed  of  conveyance  ;  but  it  is 
argued,  that  according  to  the  parol  evidence  given  on  (he  trial,  and 
especially  that  of  Catherine  Kepner,  the  plaintiff's  claim,  by  the 
original  agreement  made  between  the  parties,  that  is,  Michael  Moser 
and  his  son  Daniel,  under  whom  the  defendant  derives  his  title  to 
the  land,  was  to  be  paid  out  of  the  land,  and  thereby  became  charge- 
able upon  it.  But  their  agreement,  whatever  it  finally  ^vas,  was 
then  or  afterwards  reduced  to  writing;  that  writing  was  also  delibe- 
rately signed,  sealed  and  delivered  by  them  as  containing  the  whole 
of  their  agreement,  without  any  clause  of  the  kind  being  inserted  in 
it;  so  that  the  parol  evidence  relied  on  goes  to  contradict,  or  at  least 
to  vary  the  terms  of  the  written  agreement,  and  is,  therefore,  inad, 
missible  according  to  the  rule  which  prohibits  the  reception  of  all 
parol  evidence  tending  to  contradict,  alter,  vary,  add  to  or  diminish 
the  written  agreement  of  the  parties.  But  it  is  alleged  that  the 
purol  evidence  here  only  goes  to  prove  a  mistake  committed  on  the 
part  of  the  scrivener  in  reducing  to  writing  what  was  actually  agreed 
on  by  the  parties.  It  is  impossible,  however,  to  give  to  it  any  such 
interpretation  ;  for  neither  Catherine  Kepner,  nor  any  other  witness, 
testifies  that,  the  scrivener  was  directed  to  insert  any  such  clause  in  the 
agreement,  or  to  draw  it  so  as  to  make  the  land  subject  to  the  payment 
vn. — o  2 
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of  the  plaintiff's  claim:  and  whatever  the  scrivener  was  directed  to 
commit  to  writing  as  their  agreement,  and  that  alone,  without  more, 
must  be  considered  as  all  that  was  finally  agreed  and  concluded  between 
them.  Had  the  scrivener  been  instructed  to  insert  a  clause  of  the 
kind,  it  is  manifest  that  he  was  perfectly  competent  to  have  done  so; 
for  he  has  subjected  the  land,  both  in  the  articles  of  agreement  and 
the  deed  of  conveyance  made  afterwards,  to  the  future  maintenance 
and  support  of  Michael  Moser  and  his  wife,  in  terms  very  appropriate 
to  the  purpose,  and  such  as  leave  no  room  to  doubt  their  import  or 
design.  Upon  a  full  examination  of  all  the  parol  evidence,  we  can 
perceive  no  ground  for  saying  that  the  scrivener  committed  any 
mistake  in  writing  either  the  articles  of  agreement  or  the  deed  of 
conveyance  afterwards.  Besides,  the  deed  must  be  regarded  as 
containing  the  last  agreement  of  the  parties  on  the  subject,  and 
there  is  not  a  particle  of  evidence  tending  to  show  that  any  thing 
more  than  what  is  contained  in  it  was  even  spoken  of,  much  less 
agreed  on  between  the  parties  at  the  time  of  its  execution.  The 
deed  of  conveyance  then,  being  the  last  act  and  agreement  of  the 
parties  on  the  subject,  must  be  considered  as  overruling  all  previous 
agreements  between  them  in  any  way  different  from  this  last,  and, 
therefore,  be  taken  as  the  law  by  which  their  rights  arising  therefrom 
are  to  be  regulated  and  governed  ;  and  consequently,  the  land  being 
thereby  conveyed  to  Daniel  Moser,  and  by  him  again  to  the  defen- 
dant, clear  of  any  charge  on  account  of  the  plaintiff's  claim,  the 
plaintiff  can  have  no  right  to  recover  against  the  defendant,  as  the 
owner  of  the  land,  by  reason  of  any  thing  contained  in  either  the 
articles  of  agreement  or  the  deed  of  conveyance. 

It  has,  however,  been  further  argued  that  the  parol  evidence 
tended  to  prove  a  promise  on  the  part,  of  the  defendant  to  pay  at 
least  one  half  of  the  amount  of  the  plaintiff's  claim  ;  and  that  the 
court  below  erred  in  directing  the  jury  that  there  was  no  evidence 
of  such  agreement.  In  this  direction  we  also  think,  that  the  court 
was  clearly  right;  for  we  can  perceive  no  evidence  whatever  tending 
to  prov^  any  agreement  by  the  defendant,  in  ihis  respect,  that  could 
be  considered  binding  upon  him.  In  short,  we  are  unable  to  discover 
error  in  any  part  of  the  charge  of  the  court  to  the  jury  ;  and  there- 
fore affirm  the  judgment. 

Judgment  affirmed. 
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Pauley  against  Pauley. 

After  the  decease  of  one,  whose  interest  in  his  father's  estate  was  secured  by 
recognizance  in  the  orphan's  court,  an  action  can  be  maintained  upon  the  re- 
cognizance only  by  his  executor  or  administrator. 

ERROR  to  Mifflin  county. 

William  J.  Jones,  administrator  of  John  Pauley  deceased,  against 
Thomas  Pauley,  with  notice  to  terre-tenants.  Scire  facias  sur  recog- 
nizance taken  in  the  orphan's  court,  to  recover  126  dollars  11  cents 
secured  to  be  paid  to  the  plaintiff's  intestate  upon  the  death  of  his 
mother,  being  his  interest  in  his  father's  estate,  taken  at  the  valuation 
by  the  eldest  son  in  1807.  The  widow  died  on  the  31st  of  July  1820. 

The  objection  to  the  plaintiff's  recovery  was,  that  inasmuch  as 
he  had  shown  no  debts  to  be  due  by  the  estate  which  he  represented, 
there  was  no  necessity  for  this  money  going  into  his  hands,  and 
therefore  the  action  should  have  been  in  the  name  of  the  intestate's 
heirs,  and  not  his  administrator. 

The  court  below  was  not  of  that  opinion,  and  a  verdict  was  ren- 
dered for  the  plaintiff  for  221  dollars  62  cents. 

E.  Banks,  for  plaintiff  in  error. 

Parker,  contra,  whom  the  court  declined  to  hear. 

PER  CURIAM.— The  principle  of  this  case  was  settled  in  Ferree  v. 
The  Commonwealth,  8  Serg.  fy  Rawle  312,  in  which  it  was  deter- 
mined that  until  confirmation  of  the  sale  of  a  decedent's  land,  the 
estates  of  the  heirs  in  it  are  not  divested;  but  that  their  interests  in 
the  pecuniary  equivalents  then  substituted  for  them  are  transmuted 
into  money.  The  principle  is  equally  applicable  to  parts  taken  at  a 
valuation,  which  is  in  substance  a  sale;  and  the  wonder  is  that  there 
should  have  been  a  doubt  of  it  in  the  judgment  of  counsel.  These 
interests,  being  money  in  substance  and  in  form,  can  be  recovered 
only  by  the  administrator. 

Judgment  affirmed. 
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M'Clelland  against  Myers. 

An  attorney  at  law,  to  secure  the  lien  debt  of  his  client,  bid  for  the  real  es- 
tate of  the  defendant,  and  purchased  it  for  a  third  person,  for  a  price  equal  to 
the  amount  of  his  client's  claim,  for  which  he  gave  a  receipt  to  the  sheriff,  and 
took  the  deed  in  his  own  name.  Upon  conveying  to  the  person  for  whom  he 
purchased,  he  took  a  judgment  as  security  for  the  purchase  money  in  his  own 
and  his  client's  name,  and  subsequently  assigned  the  one  half  of  it  to  a  person 
without  notice  of  the  facts.  This  judgment  having  been  collected  by  the  sheriff, 
it  was  held  that  the  equitable  assignee  was  entitled  to  have  the  one  half  thus 
transferred  to  him  in  preference  to  the  client  who  originally  furnished  the  con- 
sideration. 

ERROR  to  the  common  pleas  of  Mams  county. 

William  M'Clelland  against  Adam  Myers.  Issue  directed  by  the 
court  to  try  the  right  to  a  sum  of  money  in  the  hands  of  the  sheriff, 
made  upon  the  sale  of  the  real  estate  of  Johnston  &  Lyon. 

Adam  Myers  obtained  three  judgments  against  Duncan  &  Mahon 
amounting  to  1900  dollars,  which  were  eniered  upon  a  warrant  of 
attorney  by  John  L.  Fuller,  Esq.  The  estate  of  Duncan  &  Mahon 
was  afterwards  sold  upon  a  subsequent  judgment,  and  purchased  by 
John  L.  Fuller  for  Johnston  &  Lyon.  Fuller  took  a  deed  in  his  own 
name,  and  receipted  10  the  sheriff  for  the  amount  of  Adam  Myers's 
judgments:  he  afterwards  conveyed  the  land  to  Johnston  &  Lyon, 
and  took  from  them  a  judgment  in  the  names  of  John  L.  Fuller  and 
Adam  Myers  for  the  amount  of  the  three  judgments  of  Adam  Myers 
against  Duncan  &  Mahon,  for  which  he  had  receipted  to  the 
sheriff.  This  judgment  was  entered  on  the  18th  of  September  1834, 
and  on  the  28th  of  November  1834  Fuller  assigned  on  the  record  the 
one  half  of  it  to  William  M'Clelland,  the  plaintiff  in  this  issue,  who 
knew  nothing  of  the  circumstances  stated.  To  January  term  1836 
a  scire  facias  post  annum  et  diem  issued  to  revive  the  judgment,  and 
then  Adam  Myers  came  in  and  claimed  the  whole  amount  of  the 
judgment  as  his.  The  money  was  made  by  the  sale  of  the  property 
of  Johnston  &  Lyon,  and  brought  into  court  for  appropriation.  This 
issue  was  directed  to  try  whether  William  M'Clelland  was  entitled 
to  any  part  of  the  judgment;  and  upon  the  trial  the  facts  stated  were 
proved. 

The  plaintiff  requested  the  court  to  charge  the  jury  upon  the  fol- 
lowing points : 

1.  If  John  L.  Fuller  purchased  the  property  of  Stephen  Duncan 
at  sheriff's  sale,  on  Waner's  judgment,  and  had  the  deed  made  to 
himself,  and  then  conveyed  the  same  to  Johnston  &  Lyon,  and  took 
the  judgment  of  Fuller  &  Myers  v.  Johnston  &  Lyon  for  the  amount 


May  1838.]  OF  PENNSYLVANIA.  161 

[M'Clelland  v.  Myers.] 

of  such  purchase,  although  he  paid  the  sheriff  I  he  purchase  money 
by  receipting  the  judgments  of  Myers  v.  Duncan  &  Mahon,  as  at- 
torney of  Myers,  to  the  full  amount  of  the  judgment  in  favour  of 
Fuller  &  Myers  v.  Johnston  and  Lyon,  and  if  Fuller  transferred  the 
one  half  of  said  judgment  to  William  M'Clelland  for  a  valuable  con- 
sideration, without  any  notice  to  M'Clelland  of  what  the  considera- 
tion of  said  judgment  was ;  then  William  M'Clelland  is  entitled  to 
recover,  especially  if  such  purchase  of  the  real  estate  was  made 
without  the  authority  of  Myers,  and  not  as  his  agent. 

2.  If  John  L.  Fuller  was  employed  as  attorney  at  law  by  Mr 
Myers  to  collect  his  judgments  against  Duncan  &  Mahon,  without 
any  authority  to  purchase  the  real  estate  for  said  Myers,  and  said 
Fuller  did  collect  and  enter  satisfaction  on  said  judgments,  and  in 
'  payment  thereof  purchased  the  land  in  his  own  name,  and  conveyed 
the  same  to  Johnston  &  Lyon,  and  took  their  judgment  to  himself 
and  Myers  jointly  for  the  purchase  money,  and  then  sold  and  trans- 
ferred the  one  half  of  said  judgment  to  William  M'Clelland  for  a 
valuable  consideration,  without  notice  of  any  claim  by  said  Myers  to 
said  one  half;  then  plaintiff  is  entitled  to  recover. 

Whereupon  the  court  instructed  the  jury: 

1.  If  the  purchase  was  made  by  Fuller,  and  the  purchase  money 
settled  with  the  sheriff  by  his  receipting  as  the  attorney  of  Myers 
for  the  money  due  on  Myers's  three  judgments  against  Duncan  & 
Mahon,  and  Fuller  took  the  judgment  to  Myers  and  himself  for  the 
amount  of  said  judgments  or  of  such  purchase  money,  on  his  con- 
veying to  Johnston  &  Lyon,  as  supposed  by  plaintiff,  it  was  compe- 
tent for  Adam  Myers,  to  adopt  and  ratify  the  transaction,  to  consider 
Fuller  as  his  agent,  and  the  judgment  (which  was  taken  to  secure 
the  money  due  to  him)  for  his  use  and  as  his  security;  and  if  Wil- 
liam M'Clelland  purchased  or  took  assignment  of  one  half  of  the 
judgment,  he  acquired  thereby  no  right  to  the  money,  nor  any  part 
thereof. 

Under  the  circumstances  supposed,  Fuller  had  no  right  to  the 
money,  and  therefore  could  convey  none  to  another.  M'Clelland, 
though  he  purchased  for  a  valuable  consideration,  without  notice  of 
what  was  the  consideration  of  the  judgment,  is  in  no  better  situation 
than  Fuller  was.  The  judgment  on  the  face  of  it  implied  an  inte- 
rest in  Myers  ;  and  M'Clelland,  thus  admonished,  should  have  called 
on  him  for  information.  Not  doing  so,  he  purchased  at  his  peril. 

2.  This  proposition,  which  has  been  substantially  answered  in  the 
answer  to  the  first,  is  not  correct. 

According  to  the  facts  supposed,  the  money  secured  by  the  judg- 
ment belonged  in  equity  to  Myers ;  and  in  the  absence  of  his  assent 
his  right  could  not  be  destroyed  or  transferred  to  another.  There  is 
no  artificial  rule  which  determines  the  rights  of  parties.  It  does  not 
follow,  as  the  plaintiff's  counsel  seems  to  contend,  when  a  security 
is  taken  to  two  jointly,  one  of  whom  assigned,  that  the  assignee  is 
of  course  entitled  to  one  half  of  the  money  due.  Equity,  regarding 
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substance  rather  than  form,  looks  to  the  merits  of  the  parties,  and 
determines  accordingly ;  and  if  the  judgment  against  Johnston  & 
Lyon  was  taken  solely  for  money  due  to  Adam  Myers ;  if,  as  testi- 
fied by  Mr  Lyon,  it  was  taken  for  the  three  judgments  of  Duncan 
&  Mahon,  and  was  to  represent  them,  Myers  furnished  the  considera- 
tion of  the  judgment,  Fuller  had  no  interest  in  it,  and  M'Clelland, 
who  purchased  of  Fuller,  had  just  as  little. 

Smyser  and  Stephens,  for  plaintiff  in  error,  cited,  14  Serg.  fy  Rawle 
309  ;  3  Mass.  Rep.  403 ;  4  Wash.  105,  106. 

Miller,  contra,  cited,  5  Watts  68  ;  9  Johns.  Rep.  253 ;  6  Johns.  Rep. 
256  ;  4  Rawle  285 ;  1  Penns.  Rep.  266  ;  1  Rawle  227;  2  Penns.  Rep. 
245. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — This  is  a  case  in  which  one  of  two  innocent  men 
must  suffer  a  loss  occasioned  by  neither  ;  and  it  is  necessarily  a  hard 
one.  The  title  of  the  assignor  to  a  moiety  of  the  judgment  was  a 
legal  one  ;  and  it  would  require  a  clear  equity  to  prevail  against  it. 
To  affect  himself,  an  equity  would  spring  from  his  embezzlement  of 
the  money  it  was  given  to  secure  ;  out  might  it  be  asserted  against 
his  innocent  assignee  1  Were  a  judgment  assignable  at  law,  it  cer- 
tainly might  not ;  for  a  legal  assignee  holds  discharged  of  secret 
trusts  arising,  as  in  this  case,  ex  maleficio.  But  the  plaintiff  is  only 
an  equitable  assignee  ;  and  standing  as  the  purchaser  of  an  imper- 
fect title,  on  principles  of  equity  applicable  to  purchasers  in  general, 
he  would,  as  a  cestui  que  trust,  be  posterior  in  time,  and  conse- 
quently posterior  in  equity.  But  another  principle,  springing  from 
the  nature  of  the  property  at  the  origin  of  the  transaction,  is  decisive 
in  his  favour.  In  contemplation  of  law,  the  defendant's  money  was 
received  from  Mahon  and  Duncan,  and  subsequently  invested  in  the 
judgment  in  question  ;  and  thus  it  was  deprived  of  its  earmark.  It 
would  not  have  been  more  so  had  it  been  counted  down  for  them  by 
Johnston  &  Lyon,  and  returned  to  the  latter  on  receiving  their  cog- 
novit for  it.  The  transaction  was  strictly  a  loan,  which  the  de- 
fendant has  affirmed  by  grasping  at  the  fruit  of  it  in  the  plaintiff's 
hands  ;  and  it  is  entirely  clear  that  money  cannot  be  followed  into 
hands  that  received  it,  or  its  produce,  in  good  faith.  That  principle 
was  established  by  Clarke  v.  Shee,  Cowp.  197  ;  and  it  has  become  a 
familiar  one.  The  money  of  a  principal,  paid  by  an  agent  in  dis- 
charge of  his  proper  debt,  cannot  be  recovered  of  an  innocent  re- 
ceiver ;  nor,  h  fortiori,  can  property  procured  with  it  be  demanded  of 
an  innocent  purchaser.  Here  the  defendant  attempts  to  follow  his 
money  through  an  embezzlement,  a  loan,  a  judgment  taken  for  it 
as  a  security,  and  an  assignment  of  it,  though  the  judgment  had 
stood  as  the  assignor's  property  unchallenged  on  the  records  of  the 
court  for  two  years,  and  with  nothing  on  its  face  to  warn  the  public 
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of  an  adverse  right  to  it.  The  assignee  was  bound  on  no  principle 
of  precaution  to  inquire  of  the  other  legal  part  owner  whether  he 
were  not  the  equitable  owner  of  the  whole.  There  was  nothing  to 
breed  a  suspicion  of  it.  If  negligence  is  imputable  to  any  one,  it  is 
to  the  defendant,  who  might  have  been  led  to  the  transaction  by  the 
return  to  his  execution  ;  or  if  none  were  made,  by  inquiring  of  the 
sheriff  into  the  cause  of  the  delay.  Disaffirming  the  unauthorised 
act  of  his  attorney,  he  might  perhaps  have  procured  the  sale  to  be 
set  aside  by  proof  of  collusion  ;  but  affirming  it,  he  might  have  pur- 
sued the  delinquent  attorney  personally,  with  the  advantage  of  having 
him  declared  a  trustee  of  any  security  taken  for  investment.  The 
personal  demerit  of  his  fraud,  which  turns  a  wrong  doer  into  a  trustee, 
would  in  that  case  have  prevented  him  from  availing  himself  of  the 
rule  that  he  who  affirms  an  act  in  part  shall  not  disaffirm  it  in  part. 
Here  there  is  no  demerit  in  the  plaintiff  on  that  or  any  other  score ; 
and  equity  would  follow  the  money  into  the  hands  of  the  attorney 
himself  only  for  the  personal  demerit  of  his  fraudulent  conversion. 
The  direction,  therefore,  was  essentially  wrong. 
Judgment  reversed  and  a  venire  de  novo  awarded. 


Epley  against  Witherow. 

One  who  stands  by  and  sees  his  property  sold  at  sheriff's  sale  as  the  property 
of  another  person  without  giving  notice  of  his  title,  will  thereby  be  barred  from 
recovering  it  in  ejectment :  and  such  notice  must  be  given  by  the  party  inter- 
ested in  the  property  and  in  the  course  of  the  treaty  for  the  purchase. 

Whatever  is  sufficient  to  put  the  purchaser  upon  an  inquiry,  which  would 
necessarily  have  led  him  to  a  discovery  or  knowledge  of  the  adverse  claim  or 
interest  in  the  land,  is  sufficient  to  affect  him  with  notice  thereof. 

In  such  case,  if  the  land  had  previously  been  offered  for  sale,  and  the  plain- 
tiff and  defendant  were  both  present,  it  would  be  competent  for  the  defendant 
to  prove  that  the  plaintiff  then  gave  no  notice  of  his  title. 

In  an  action  of  ejectment  by  a  vendor  against  the  sheriff's  vendee  of  a  title 
held  by  articles  of  agreement,  evidence  of  a  release  of  the  original  purchaser 
from  liability  to  the  vendor,  which  reserves  expressly  his  right  to  the  land,  is  no 
bar  to  the  plaintiff's  recovery.  "?  £0*2*4 

WRIT  of  error  to  the  special  court  of  Mams  county. 

This  was  an  action  of  ejectment  by  David  Witherow  against 
Samuel  B.  Epley,  eldest  son  and  heir  at  Jaw  of  Peter  Epley  deceased, 
against  whom  the  original  action  was  brought  to  recover  the  un- 
divided moiety  of  one  hundred  and  fifty  acres  of  land,  with  a  mer- 
chant mill,  saw  mill,  &c.,  thereon  erected. 

The  parties  claimed  under  the  same  original  title  which  was  in 
Christian  Routzong.  The  plaintiff  gave  in  evidence  a  deed  dated 
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16th  of  March  1812,  from  Christian  Routzong  to  David  Witherow 
the  plaintiff  and  Samuel  Witherow. 

The  defendant  then  gave  evidence  to  show  that  Samuel  Witherow 
had  been  in  the  exclusive  possession  of  the  land  and  mills  since  1814, 
and  proved  the  declarations  ofDavid  Witherow,  made  about  thatjtime 
and  afterwards,  that  he  had  sold  to  Samuel  Witherow ;  and  also 
evidence  tending  to  prove  the  consideration  paid  by  Samuel  to  David, 
and  that  the  land  was  taxed  in  the  name  of  Samuel  ever  after  1814. 

Defendant  then  gave  in  evidence  a  judgment  against  Samuel 
Witherow,  an  execution  levied  upon  the  land  llth  of  September 
1822,  a  vendilioni  exponas  to  November  term  1823,  and  a  sale  of  the 
whole  tract  of  land,  as  the  property  of  Samuel  Witherow,  on  the  10th 
of  November  1823,  to  the  defendant  Peter  Epley,  who  received  the 
sheriff's  deed  therefor,  dated  17th  January  1824.  He  then  called 
witnesses  to  prove  that  David  Witherow  was  present  at  the  sale  by 
the  sheriff  and  gave  no  notice  of  his  title. 

To  rebut  this  the  plaintiff  gave  evidence  to  prove  that  he  entered 
into  a  parol  agreement  with  his  brother  Samuel  Witherow  in  1814 
to  sell  to  him  his  moiety  of  the  land,  but  that  Samuel  never  com- 
plied with  the  conditions  of  the  agreement,  and  that  in  1822  the 
contract  between  them  was  rescinded.  To  establish  these  facts  the 
plaintiff  offered  in  evidence  a  memorandum  in  writing  made  by 
Alexander  Russell,  Esq.,  the  scrivener  employed  by  them  to  prepare 
the  deed  and  bonds  in  1814  in  the  presence  of  both  parties  ;  to  be 
followed  by  proof  that  Samuel  never  complied  with  the  terms  men- 
tioned in  the  memorandum,  and  that  the  parties  in  1822  went  to 
Mr  Russel  and  destroyed  the  deed  which  he  had  prepared,  and  re- 
scinded the  agreement.  The  defendant  objected  to  the  admission  of 
the  paper  in  evidence,  on  the  ground  that  it  was  a  mere  private  mem- 
orandum of  Alexander  Russel  Esq.,  and  did  not  purport  to  contain 
an  agreement  between  the  parties.  But  the  court  overruled  the  ob- 
jection and  sealed  a  bill  of  exception  at  the  request  of  the  defendant. 

The  plaintiff  offered  Samuel  Witherow  as  a  witness,  to  whom  the 
defendant  objected  on  the  ground  that  he  was  interested  in  the 
recovery  of  the  land  by  David,  for  he  thereby  would  be  released  from 
liability  to  pay  David  for  the  moiety  he  agreed  to  purchase  from 
him.  David  Witherow  then  executed  the  following  release. 

"  I  David  Witherow,  for  and  in  consideration  of  the  sum  of  one 
dollar  to  me  paid,  do  hereby  release  and  acquit  Samuel  Witherow, 
his  heirs  and  assigns,  from  all  liabilities  to  me  for  or  on  account  of 
money  paid  by  me  to  Ch.  Routzong,  or  any  other  person  or  persons, 
in  discharge  of  the  purchase  money  of  the  land  bought  by  the  said 
Samuel  and  myself  from  the  said  Ch.  Routzong,  or  from  any  other 
liabilities  for  moneys  paid  by  me  for  the  said  Samuel ;  I  holding  and 
claiming  my  own  interest  in  the  said  land  so  purchased  by  us. 
Witness  my  hand  and  seal,  the  28th  September  1837." 

The  court  then  overruled  the  objection  to  the  competency  of  the 
witness,  and  he  was  sworn. 
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In  the  further  progress  of  the  cause  the  defendant  offered  the  said 
release  in  evidence,  on  the  ground  that  its  legal  effect,  in  discharging 
Samuel  from  the  payment  of  the  purchase  money  to  David,  was  the 
same  as  if  Samuel  had  ^aid  it,  and  thereby  vested  the  whole  title  in 
Samuel,  which  would  enure  to  the  benefit  of  Peter  Epley  who  had 
purchased  Samuel's  title.  The  evidence  was  objected  to  by*  the 
plaintiff,  and  rejected  by  the  court  who  sealed  a  bill  of  exceptions. 

It  became  a  matter  of  fact  for  the  determination  of  the  jury,  whe- 
ther David  Witherow  gave  notice  of  his  title  at  the  sheriff's  sale.  On 
this  subject  much  evidence  was  given  by  each  party;  and  upon  that 
evidence  the  plaintiff  requested  the  court  to  charge  the  jury  upon  the 
following  point. 

"  If  the  jury  believe  that  when  David  Witherow  knew  of  the  she- 
riff's sale  of  Samuel's  property,  he  went  to  the  place  of  sale  and  em- 
ployed counsel  on  the  subject  of  his  interest  in  the  land  selling,  and 
the  said  counsel  did  give  notice  to  the  sheriff  then  selling  the  land  of 
David's  title,  who  went  to  the  crier  at  his  instance  and  ordered  the 
crier  to  proclaim  to  the  bidders  that  it  was  the  interest  of  Samuel 
Witherow  in  the  land  he  was  selling,  and  the  crier  did  at  the  time 
make  public  proclamation  accordingly,  and  repeated  it  more  than 
once,  that  such  conduct  of  David  Witherow,  although  present  when 
the  land  was  sold  to  Epley,  is  not  such  as  would  deprive  David  of 
his  title,  particularly  if  David's  deed  was  on  record  at  the  time." 

To  which  the  court  gave  the  following  answer. 

"  I  am  of  opinion  that  the  law  is  not  as  stated  in  this  point.  If 
David  Witherow  was  present,  and  knew  that  land  in  which  he  had 
an  interest  was  selling,  it  was  his  duly  to  have  had  more  distinct 
notice  given.  His  employing  counsel,  and  speaking  to  the  sheriff 
as  mentioned  in  the  point,  and  getting  the  crier  to  proclaim  that  it 
was  the  interest  of  Samuel  Witherow  that  was  selling,  was  not  suffi- 
cient. He  ought  to  have  gone  further,  and  given  notice  of  his  own 
title,  or  some  distinct  intimation  that  Samuel's  interest  did  not 
amount  to  the  whole  estate  in  the  land,  so  as  to  put  the  bidders  upon 
their  guard,  that  they  might  be  induced  to  make  inquiry  into  the 
matter,  and  ascertain  how  the  case  actually  stood.  If  the  notice  given 
by  the  crier  was,  that  the  sale  was  of  Samuel  Witherow's  interest  only,  it 
would  be  sufficient.  If  no  such  notice  was  given,  the  plaintiff  cannot 
recover  here,  and  the  verdict  must  be  for  the  defendant.  If  such 
notice  was  given  at  the  plaintiff's  request,  he  may  recover." 

The  jury  rendered  a  verdict  for  the  plaintiff. 

Stevens,  for  plaintiff  in  error. 

Walls  and  Alexander,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.— Among  the  many  errors  assigned,  there  are  two, 
and  only  two,  either  of  which,  we  think,  is  fatal  to  the  judgment  of 
the  court  below  ;  they  are  the  seventh,  and  fourteenth  or  last;  the 
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other  errors  cannot  be  sustained,  and  will  be  passed  without  further 
notice,  with  the  exception  of  two  or  three  of  them. 

First,  As  to  the  second  error,which  is  a  bill  of  exception  to  the  opin- 
ion of  the  court  in  refusing  to  permit  the  plaintiff  in  error,  who  was 
the  defendant  below,  to  prove  by  John  Stockslayer,  that  David 
Witherow  and  Peter  Epley  were  both  present  at  the  sale  of  the  land 
in  question  the  first  time,  when  it  was  struck  down  to  Solomon 
M'Linn.  That  it  was  sold  as  the  property  of  Samuel  Witherow,  and 
ihat  there  was  no  notice  or  intimation  by  any  one  that  the  property 
did  not  belong  to  him.  In  order  to  judge  of  the  relevancy  and  bear- 
ing of  the  proof  offered  here  to  be  made,  it  is  proper  to  take  into  con- 
sideration, that  in  the  course  of  the  trial  it  had  been  previously  shown, 
and  indeed  admitted  by  both  parties,  that  David  and  Samuel  Withe- 
row were  originally  joint  owners  of  the  land  in  question,  by  purchase 
from  Christian  Routzong;  that  as  such,  both  had  taken,  and  were 
in  the  actual  possession  thereof  for  some  time,  when,  as  it  appeared 
from  the  evidence,  David  Witherow  quit  the  possession  and  gave  it 
up  exclusively  to  Samuel  Witherow,  who  apparently  continued  to 
exercise  acts  of  ownership  over  the  land  as  the  sole  owner  thereof, 
and  to  receive  and  enjoy  the  whole  of  the  rents,  issues  and  profits  of 
the  same,  without  having  accounted  to  David  at  any  time  for  them, 
or  any  portion  thereof,  from  the  period  the  latter  surrendered  the  en- 
tire possession  to  the  former  down  to  the  time  of  the  sheriff's  sale 
at  which  the  plaintiff  in  error  became  the  purchaser  of  the  land; 
also  that  some  evidence  was  given,  tending  to  prove  that  the  giving 
of  the  exclusive  possession  by  David  to  Samuel,  was  in  pursuance  of 
an  agreement  made  between  them,  whereby  David  sold  his  interest 
in  the  land  to  Samuel,  and  then  moved  away  and  purchased  other 
land  for  himself  exclusively.  Now,  under  these  circumstances  and 
this  state  of  the  evidence,  we  are  of  opinion  that  what  was  offered  to 
be  proved  by  Stockslayer,  tended  still  further  to  show  and  to  corro- 
borate the  fact  of  David's  having  parted  with  his  interest  in  the  land 
to  Samuel ;  otherwise,  being  present  and  seeing  the  whole  of  it  about 
being  sold  as  the  property  of  Samuel  alone,  he  would  in  justice  to 
those  bidding  at  the  sale,  as  well  as  to  himself,  have  given  notice  of 
his  right  to  it.  We  therefore  think  this  evidence  ought  to  have  been 
received,  and  that  the  court  erred  in  rejecting  it. 

We  come  now  to  consider  the  fourteenth  error,  which  is  an  excep- 
tion to  the  opinion  of  the  court,  as  expressed  in  the  latter  part  of  their 
answer  to  the  second  point  submitted  by  the  counsel  of  the  plaintiff 
below,  for  their  direction  thereon  to  the  jury.  It  relates  to  the  notice  and 
the  sufficiency  of  it;  said  to  have  been  given  at  the  instance  of  David 
Witherow,  of  his  claim  to  the  land,  when  it  was  selling  last  by  the 
sheriff,  as  the  property  of  his  brother,  Samuel  Witherow.  That  part 
of  the  answer  excepted  to  is  in  these  words  :  "  if  the  notice  given  by 
the  crier  was,  that  the  sale  was  of  Samuel  Witherow's  interest  only, 
it  would  be  sufficient.  If  no  such  notice  was  given,  the  plaintiff  can- 
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not  recover  here,  and  the  verdict  must  be  for  the  defendant.     If  such 
notice  was  given  at  the  plaintiff's  request,  he  may  recover. 

Notice  is  either  actual  or  constructive;  but  there  is  no  difference 
between  actual  and  constructive  notice  in  its  consequences.     Jlmb. 
626  ;  Sugd.  Vend.,  ch.  17,  sect.  1,  page  731.     Actual  notice,  which  is 
what  David  Witherow,  being  present  at  the  sale,  ought  to  have  given 
in  this  case,  requires  no  definition  ;  for  it  is  universally  understood 
and  cannot  be  misapprehended  by  any  one,  and  must  be  given  by 
the  party  interested  in  the  property  and  in  the  course  of  the  treaty 
for  the  purchase.     Vague  reports  from  persons  not  interested  in  the 
property  will   not  affect  the  purchaser's  conscience;  nor  will  he  be 
bound  by  notice  in  a  previous  transaction  which   he  may  have  for- 
gotten.    Sugd.  Vend.,  ch.  17,  sect.  1,  pp.  731,  732;    Wildgoose  ». 
Weyland,  Goulds.  147,  pi  67;  Cornwall's  Case,  Toth.  254;  East 
Greenstead's  Case,  Duke  64  ;  Kerns  t>.  Svvope,  2  Walts  78.     A  mere 
assertion,  that  some  other  person  claims  a  title,  has  not  only  been 
held  to  be  insufficient  (o  affect  a  purchaser  with  notice,  but  it  has 
been  doubled,  whether  a  general  claim  will  do  so,  of  which  the  pur- 
chaser does  not  appear  to  have  had  a  previous  knowledge.     Kerns  v. 
Swope,  2  Watts  78;  Tolland  o.  Stainbridge,  3  Fes.  478.     This  court, 
however,  ruled,  in  the  case  of  Barnes  v.  Mylington,  3  Penns.  Rep. 
67,  that  actual  notice  given  by  the  party,  or  his  agent,  of  his  claim 
generally  to  the  land  at  the  time  of  sale,  without   specifying  the 
nature  of  his  title,  or  in  what  way  he  claimed  it  or  an  interest  in  it, 
was  sufficient  to  put  the  purchaser  upon  inquiry,  and  to  have  enabled 
him,  if  he  desired  it,  to  have  ascertained  the  nature  of  the  claim,  and 
how  it  was  derived  from  the  party  making  it,  who  would  have  been 
bound  to  have  answered  fully  at  his  peril.     It  is  well   settled,  that 
whatever  is  sufficient  to  put  the  purchaser  upon  an  inquiry,  which 
would  necessarily  have  led  him  to  a  discovery  or  knowledge  of  the 
adverse  claim  or  interest  to  or  in  the  land,  is  sufficient  to  affect  him 
with  notice  thereof.     Though  in  regard  to  what  is  sufficient  to  put 
the  party  on  such  inquiry,  it  may,  occasionally,  be  a  matter,  about 
which  a  diversity  of  opinion  may  be  entertained  ;  yet  in  the  present 
case,  it  is  hardly  possible  to  conceive  how  there  can  be  any  but  one 
and  the  same  opinion.     The  most  favourable  testimony  for  the  de- 
fendant in  error,  showing  that  any  thing  was  said  or  published  at 
the  time  of  the  sheriff's  sale,  which  was  calculated  to  put  Epley, 
the  purchaser,  on  his  guard  and  to  lead  him  to  a  knowledge  of  the 
claim  of  the  defendant  in  error  in  the  land,  is,  that  "  the  crier  very 
loudly,  distinctly  and  emphatically  requested  all  present  to  take  no- 
tice, that  it.  was  only  the  interest  of  Samuel  Witherow  he  was  then 
selling.     This  he  repeated  several  times."     Now  as  the  sale  was 
making  under  the  authority  of  judicial  process,  it  is  very  clear  that, 
the  process  being  against  Samuel  Witherow,  and  not  David,  the 
interest  of  the  first  was  all  that  could  be  sold  ;  so  that  all  that  was 
said  by  the  crier  was  no  more  than  what  the  law  implied  and  every 
one  was  bound  to  knosv.     But  David  Witherow  was  present  himself 
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at  the  sale,  and,  it  seems,  it  was  at  his  instance,  though  not  known 
then  to  the  bidders,  that  the  crier  gave  the  notice  mentioned  ;  and 
why  he  did  not,  if  he  thought  he  had  a  good  claim  to  the  land  and 
intended  to  assert  it,  either  himself  in  person,  or  by  the  crier  or  some 
other  agent,  explicitly  make  it  known,  it  is  difficult,  consistently  with 
principles  of  fair  dealing,  to  conceive,  instead  of  concealing  it  as  he 
did,  and   leaving  those   wishing  to  buy  the  land  to  find  it  out  as 
they  could,  and  whem  it  might  be  too  late  to  provide  against  it.     It 
is  perfectly  obvious,  from  all   that  was  said  by  the  crier,  that  no 
one  present  could  ever  have  conjectured  or  even  dreamed  that  David 
Witherow  had  any  claim  to  the  land.     But  being  present  and  seeing 
that  the  whole  of  the  land  was  levied  on  and  about  to  be  sold  as  the 
estate  of  Samuel  Witherow,  it  was  certainly  his  duty  to  have  spoken 
then,  if  he  meant,  thereafter  to  assert  his  claim,  otherwise  he  ought 
and  will  be  stopped  from  doing  so.      Qwi  lacet  consentire  videtur,  qui 
potest  et  debet  vetarejubet.    See  the  East  India  Company  v.  Vincent,  2 
Aik.  83;  Banning  v.  Ferrers,  1  Eq.  Ca.  Mr.  356,  pi.  10;  Gilb.  Eq. 
Ca.  85;  Raw  v.  Potts,  Pre.  in  Ch.  35;  Hunsden  v.  Cheney,  2  Fern. 
150;    the  case  cited  in  Styles  v.  Cooper,  3  Jllk.  692;  Jackson  v. 
Cator,  5  Fes.  688  ;  Dunn  v.  Spencer,  7  Fes.  731  ;  Cholmondely  v. 
Clinton,  2  Meriv.  362;  Covert  v.  Irwin,  3  Serg.  fy  Rawle  283;  Bu- 
chanan v.  Moore,  13  Serg.  fy  Rawh  306;  Nass  v.  Vanswearingham, 
10  Serg.  4"  Rawle  144;  Higginbothorn  v.  Barnet,  5  Johns.  Ch.  Rep. 
184;  Teasdale  v.  Teasdale,  Sel.  Ca.  in  Ch.  59;  Pearson  v.  Morgan, 
2  Bro.  Ch.  Ca.  384;  Pilling  v.  Armitage,  12  Fes.  78;  Dowling  v. 
Mill,  1  Madd.  Rep.  541 ;  Taylor  v.  Cole,  4  Mund.  351  ;  1  Wash. 
Rep.  317;  Livingston  v.  Byrne,  11  Johns.  565  ;  Green  v.  Price,  1 
Mund.  449;  Owen  v.  Bartholomew,  9  Pick.  520;  where  this  doc- 
trine is  established  and  recognized  to  the  fullest  extent.     But  here, 
it  is  said,  David  Witherow  had  put  his  deed  of  conveyance  or  title  on 
record,  before  the  sale  to  the  plaintiff  in  error,  where  he,  as  well  as 
every  body  else,  could  inspect  and  was  bound  to  take  notice  of  it. 
But  as  this  deed  had  been  in  being  for  many  years  before,  and  with- 
held from  record  until  shortly  before  the  sale  to  the  plaintiff  in  error, 
and  not  until  after  the  prior  sale,  which  was  set  aside,  at  which 
David  Witherow  also  attended  without  making  his  claim  known,  as 
the  plaintiff  in  error  offered  to  show,  it  is  most  probable,  if  not  cer- 
tain, that  he  must  have  believed  that  the  most,  if  not  all,  of  those 
present  were  wholly  ignorant  of  his  claim  ;  and  being  there  himself 
without  making  it  known  to  them,  it  is  scarcely  possible  that  it 
could  have  entered  into  their  minds  to  conceive  that  he  had  a  claim 
to  the  land  which  he  would  thereafter  bring  forward.     Under  these 
circumstances,  it  was  quite  as  necessary,  in  order  to  avoid  the  impu- 
tation of  fraud,  that  he  should  have  given  express  and  direct  notice 
of  his  claim  to  the  land,  if  he  meant  thereafter  to  insist  upon  it,  as 
if  his  deed  had  still  been  in  his  desk  unrecorded.     It  does  not  appear 
that  any  person,  who  was  a  bidder  at  the  sale,  had  the  least  notion 
of  his  claim  ;  and  it  is  impossible  to  believe  that  he  was  not  fully 
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aware  of  this  being  the  case  with  them  at  the  time ;  and  yet  he  for- 
bears to  make  it  known,  stands  by,  seeing  and  hearing  them  bid 
for  the  land  as  if  it  belonged  entirely  to  his  brother  Samuel.  Would 
it  not  then  be  fraudulent  in  him  now,  after  having  conducted  him- 
self thus,  to  take  from  the  purchaser  an  undivided  moiety  of  his 
purchase  1  It  is  plain  that  to  permit  him  to  do  so  would  be,  to  per-, 
mil  him  to  act  against  good  conscience,  and  to  practise  a  most  gross 
and  palpable  fraud. 

We  therefore  think  that  the  court  erred  in  not  instructing  the 
jury,  that  the  plaintiff  below,  if  he  meant  to  hold  on  to  his  claim  to 
the  land,  should  have  given  express  and  direct  notice  of  it  to  the 
bidders  at  the  sheriff's  sale  ;  but  not  having  done  so,  even  according 
to  his  own  evidence,  he  could  not  recover. 

Having  thus  disposed  of  the  only  errors  assigned  which  are  con- 
sidered well  founded,  it  may  not  be  improper  to  notice  the  third  and 
fourth  errors,  which  relate  to  the  "  memorandum"  as  it  is  called, 
made  by  Alexander  Russell,  Esq.,  and  the  admission  of  it  in  evi- 
dence by  the  court.  It  appears  to  us,  that  the  court  were  right  in 
permitting  it  to  be  read  in  evidence  to  the  jury,  because  there  was 
some  evidence  given  which  tended  to  prove  that  it  was  the  agree- 
ment of  David  and  Samuel  Witherow,  reduced  to  writing  by  Rus- 
sell in  their  presence  as  such.  And  although  it  was  competent  for 
the  defendant  below  to  repel  this  evidence,  by  showing  that  the 
memorandum  was  not  made  with  a  view  of  committing  to  writing 
the  agreement  of  the  parties,  but  was  made  by  Russell  as  a  memo-* 
randum  for  his  own  private  use  ;  yet  it  was  a  question  of  fact,  con-, 
tested  by  the  parties,  which  could  only  be  determined  by  the  jury, 
and  therefore  it  became  the  duty  of  the  court  to  submit  it  to  them 
with  all  the  evidence  given  in  relation  to  it. 

The  only  remaining  matter,  deemed  worthy  of  a  passing  notice, 
is  contained  in  the  thirteenth  error ;  which  is  an  exception  to  the 
opinion  of  the  court  in  rejecting  the  releases  offered  to  be  read  in 
evidence  by  the  counsel  for  the  plaintiff  in  error.  The  court  decided 
correctly  in  rejecting  them,  as  they  could  not  be  made  to  subserve 
the  purpose  for  which  they  were  offered,  that  is,  to  show  that  by 
their  effect,  in  law  at  least,  the  consideration  money  which  Samuel 
Witherow  was  to  have  paid  to  or  for  David,  on  account  of  getting 
his  interest  in  the  land,  h|d  been  satisfied  so  as  to  give  Samuel  or 
his  assignees  the  full  benefit  of  it  in  the  same  manner  as  if  it  had 
actually  been  paid  by  Samuel,  by  vesting  in  him,  or  the  plaintiff  in 
error  as  his  assignee,  all  David's  original  right  to  and  in  the  land. 
This,  however,  cannot  be,  because  it  appears  on  the  face  of  the  re* 
lease  that  David  executed  it  in  consideration  of  his  still  being  pers 
milled  to  hold  his  interest  in  the  land,  which  Samuel,  by  accepting 
the  release,  may  be  said  to  have  assented  to.  It  therefore  amounted 
to  nothing  as  regarded  the  rights  of  others  ;  and  can  neither  advance 
nor  prejudice  them, 

Judgment  reversed,  and  venire  denovo  awarded, 
vii.— p  2 
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Koppenhaffer  against  Isaacs. 

The  costs  of  an  issue  devisavit  vel  non  must  be  borne  by  the  parties  to  it,  and 
not  by  the  funds  of  the  estate  of  which  they  are  devisees  or  legatees. 

SAMUEL  ISAACS  and  William  Young  against  the  adminis- 
trators of  Simon  Koppenhaffer  deceased. 

This  was  a  special  verdict,  in  which  the  only  question  which  arose 
was,  whether  the  estate  of  a  deceased  teslator  should  pay  the  costs 
of  an  issue  of  devisavit  vel  non,  and  thereby  charge  all  the  legatees 
and  devisees  with  contribution,  or  whether  they  should  be  paid  ex- 
clusively by  the  parties  interested  in  the  issue  1  The  court  below  was 
of  opinion  that  there  should  be  a  contribution  by  all ;  and  rendered 
a  judgment  accordingly. 

Evans  and  Mayer,  for  plaintiff  in  error,  cited,  2  Watts  332. 
Barnitz,  contra. 

PER  CURIAM. — The  costs  of  an  issue  devisavit  vel  non  must  be 
borne  by  the  parties,  as  they  litigated  for  their  individual  interests 
and  not  for  the  benefit  of  the  estate.  The  plaintiffs  contended  for 
their  legacies  under  a  supposititious  will,  and  are  no  more  entitled,  as 
distributees,  to  contribution  to  the  costs  of  litigation,  than  would  a 
devisee,  in  the  like  circumstances,  be  entitled  to  the  costs  of  an  eject- 
ment against  the  intestate's  heirs.  It  is  a  species  of  litigation  of 
which  the  fund  is  not  to  bear  the  burthen. 

Judgment  below  reversed,  and  judgment  for  defendants. 
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West  Buffaloe  Township  against  Walker  Township. 

The  same  rules  of  evidence  by  which  other  causes  are  tried  must  be  adhered 
to  by  the  court  in  settlement  cases.  Hence,  if  an  order  of  removal  be  affirmed 
by  the  quarter  sessions  upon  secondary  evidence,  when  primary  evidence,  for 
aught  that  appears,  might  have  been  produced,  this  court  will  quash  it. 

APPEAL  from  the  court  of  quarter  sessions  of  Centre  county, 
which  affirmed  the  order  of  removal  of  Benjamin  Troy,  a  pauper, 
from  Walker  township,  Centre  county,  to  West  Buffaloe  township, 
Union  county. 

Upon  the  hearing  before  the  court  of  quarter  sessions,  Walker 
township  was  permitted  to  give  parol  evidence  of  the  fact  that  Ben- 
jamin Troy  was  bound  by  indenture  and  served  in  West  Buffaloe 
township,  without  giving  sufficient  evidence  of  the  loss  of  the  inden- 
ture ;  and  upon  this  evidence  they  affirmed  the  order  of  removal. 

Blanchard  and  Merrill,  for  appellants,  cited,  3  Burns's  Just.  448 ; 
Burr.  Set.  Cas.  272,  290 ;  3  Burns' 's  Just.  489,  492  ;  2  East  54,  63; 
8  East  25 ;  6  Watts  290 ;  3  Whart.  Rep.  440 ;  9  East  295. 

M'Callister  and  Miles,  for  appellees,  cited,  Burr.  Set.  Cas.  123, 
91  ;  5  Binn.  8t  ;  6  Serg.  fy  Rawle  104;  Burr.  Set.  Cas.  151,  735, 
292,  731  ;  3  Stark.  Ev.  1321. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Although  we  think  the  evidence  was  not  sufficient 
to  show  that  Benjamin  Troy,  the  pauper,  gained  a  settlement  in 
Walker  township  by  a  hiring  and  service  under  the  same,  yet  we 
also  think  that  the  evidence  adduced  to  prove  that  he  had  acquired 
such  right  in  West  Buffaloe  township,  by  having  lived  therein  as 
an  apprentice  under  an  indenture  executed  for  that  purpose,  was 
insufficient,  and  not  the  best  that  might,  for  aught  that  appears, 
have  been  procured.  And  consequently  the  order  of  removal  from 
Walker  township  to  West  Buffaloe  township  cannot  be  sustained, 
but  must  and  ought  to  have  been  quashed  by  the  court  of  quarter 
sessions  below. 

In  the  first  place,  I  would  observe,  that  from  the  evidence  given, 
supposing  all  of  it  to  have  been  admissible,  it  does  not  appear  dis- 
tinctly that  Benjamin  Troy  ever  was  bound  as  an  apprentice  by  in- 
denture, as  has  been  contended  by  the  counsel  for  Walker  township. 
He  was  only  called  a  "  bound  boy ;"  and  it  was  understood  by  the 
witness  that  he  was  bound  by  indenture,  but  he  has  no  recollection 
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that  he  ever  saw  any,  nor  can  lie  testify  that  it  existed.  This  seems 
to  have  been  the  most  that  was  known  to  that,  witness  or  to  any  of 
the  others  that  have  testified  to  this  point.  Though  bound  by  in- 
denture, it  may  have  been  that  he  was  bound  as  a  servant,  and  not 
as  an  apprentice  ;  for  none  of  the  witnesses  seem  ever  to  have  known 
or  heard,  in  any  way,  which  of  the  two  characters  he  served  in. 
Still,  however,  if  the  evidence  were  such  as  ought  to  have  been  re- 
ceived, and  were  sufficient  for  the  purpose  of  proving  the  fact  either 
way  positively,  it  would  not  materially  vary  the  result;  for  a  service 
under  the  former,  if  Troy  were  unmarried  and  without  a  child  at  the 
time,  or  an  inhabitancy  under  the  latter,  within  West  Buffaloe  town- 
ship for  one  whole  year,  would,  according  to  the  provisions  of  the 
act  of  assembly,  have  entitled  him  to  a  settlement  therein,  and  have 
been  sufficient  to  sustain  the  order  of  removal  charging  West  Buffaloe 
township  with  his  maintenance.  But  seeing  Walker  township 
claimed  that  the  pauper  had  acquired  a  right  of  settlement  in  West 
Buffaloe  by  an  inhabitancy  or  service  under  a  deed  of  indenture,  the 
indenture  itself  was  the  best  evidence  of  its  contents,  and  ought, 
therefore,  if  within  the  power  or  reach  of  the  party  claiming  the 
benefit  of  it,  to  have  been  produced,  or  otherwise  its  nonproduclion 
accounted  for  by  proving  its  loss  or  destruction.  If  such  indenture 
ever  existed,  Robert  Chambers,  the  master,  most  probably  had  it  in 
his  possession  at  the  time  of  his  death.  He,  it  seems,  made  a  will 
previously,  of  which  his  wife  and  Joseph  Musser,  one  of  the  wit- 
nesses, were  executors.  After  his  death,  all  his  papers  fell  into  the 
hands  of  his  executors.  This  indenture  may  have  been,  among 
them,  and  therefore  it  would  seem  to  have  been  proper  that  they 
both  should  have  been  examined  touching  the  existence  of  such 
paper  and  what  had  become  of  it.  Mr  Musser  only,  however,  was 
examined.  He  says  he  does  not  recollect  that  he  ever  saw  it  or  had 
it;  but  the  widow  was  passed  by,  who  might  possibly  have  given 
some  account  of  it.  She,  though  now  deceased,  was  living  at  the 
time  of  the  making  of  the  original  order  of  removal,  and  therefore 
might,  and,  we  think,  ought  to  have  been  examined.  And  had  it 
thereupon  appeared  that  the  indenture  was  not  to  be  had,  then  parol 
evidence  of  its  execution  and  contents  might  have  been  received. 
But  without  first  showing  that  the  indenture  itself  could  not  be  pro- 
duced, parol  evidence  of  its  execution  and  contents,  not  being  the 
best  within  the  power  of  the  party  for  all  that  was  shown,  was 
clearly  inadmissible.  3  Burnis  Just.  492,  493,  494,  495 ;  2  Term 
Rep.  41.  But  even  if  it  had  been  proved  that  an  instrument  of 
writing,  purporting  to  be  such  an  indenture  on  its  face,  had  been  de- 
stroyed, or  was  not  to  be  found  where  it  was  reasonable  to  suppose 
it  might  be,  if  in  existence,  a  great  portion  of  the  evidence  was  inad- 
missible, upon  the  ground  that  it  was  either  taken  ex  parte  or  is 
hearsay.  Rebecca  Barkly's  testimony,  for  instance,  is  of  the  latter 
description,  and  therefore  ought  not  to  have  been  received.  Her 
having  heard  what  she  has  testified  from  those  who  are  said  to  have 
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been  parties  to  the  indenture,  does  not  obviate  the  objection,  because 
she  did  not  hear  it  from  them  as  part  of  the  res  gesta,  but  from  them 
separately,  long  after  the  service  had  taken  place,  and  the  relation 
of  master  and  apprentice,  or  master  and  servant,  if  either  ever  ex- 
isted, had  expired.  King  v.  The  Inhabitants  of  Chadclerton,  2 
East's  Rep.  25  ;  King  v.  The  Inhabitant  of  Erith,  8  East's  Rep.  539. 
The  hearsay  or  declarations  of  the  pauper  himself,  though  he  be 
dead,  are  not  admissible ;  nor  can  his  ex  parte  examination  in  writing, 
taken  on  oath  before  two  magistrates,  touching  his  settlement,  be 
received  as  evidence  of  such  settlement.  King  v.  The  Inhabitants 
of  Ferry  Frystone,  2  East's  Rep.  54 ;  King  v.  The  Inhabitants  of 
Abergeviley,  2  Easfs  Rep.  63.  The  pauper,  in  questions  of  settlement, 
is  not  regarded  as  a  parly  to  the  contest;  hence  his  admissions  or  de- 
clarations are  not  admissible  more  than  that  of  any  other  person.  He, 
however,  may  be  examined  as  a  witness  in  the  same  manner  as  other 
persons,  and  in  this  way  only  can  his  narrative  be  made  evidence. 
In  short,  the  same  rules  of  evidence  must  be  adhered  to  in  settle- 
ment cases  that  govern  in  others;  and  accordingly  it  has  been  held 
that  the  pauper  cannot  be  called  to  prove  the  execution  of  his  in- 
denture of  apprenticeship,  without  it  be  first  shown  that  the  sub- 
scribing witness  thereto  is  dead  or  cannot  be  had.  King  v.  The  In- 
habitants of  Harringworth,  4  Maule  fy  Selwyn  350. 

The  order  of  removal  made  by  the  justices  of  the  peace  and  the 
affirmance  thereof  by  the  court  of  quarter  sessions  are  quashed. 


Pott  against  Old  wine. 

Replevin  will  not  lie  for  property  seized  for  the  non  payment  of  a  militia  fine. 

ERROR  to  the  common  pleas  of  Schuylkill  county. 

This  was  an  action  of  replevin  for  a  horse  by  Benjamin  Pott 
against  Jacob  Oldwine.  The  defence  was,  that  the  horse  was  seized 
for  the  non  payment  of  a  militia  fine,  in  support  of  which  the  war- 
rant issued  by  George  W.  Farquhar,  captain  of  a  troop  of  cavalry, 
was  given  in  evidence. 

The  plaintiff,  in  answer  to  which,  offered  to  prove,  that,  according 
to  the  by-laws  arid  regulations  of  the  said  troop,  he  was  not  a  mem- 
ber when  the  fine  was  imposed. 

That  no  fines  ever  accrued  from  him  to  the  company,  and  none 
were  due  when  the  warrant  issued. 

That  no  court  of  appeal  had  been  been  held  consistently  with  the 
by-laws  and  laws  regulating  the  company. 
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That  the  warrant  given  in  evidence  issued  without  authority,  and 
contrary  to  the  rules  and  regulations  governing  the  company. 

The  court  below  (Blythe,  President)  was  of  opinion  that  the  action 
could  not  be  maintained  by  reason  of  the  act  of  the  3d  April  1799, 
relative  to  replevying  goods  seized  in  execution,  &c.,  and  therefore 
rejected  the  evidence  and  directed  a  verdict  for  the  defendant. 

Bannan,  for  plaintiff  in  error,  cited  the  act  of  3  April  1799,  Purd. 
Dig.  of  1830,  786 ;  17  Serg,  fy  Rawle  99. 

Farquhar,  contra. 

PER  CURIAM. — A  distress  for  a  militia  fine  is  certainly  within  the 
terms  of  the  enacting  clause;  for  it  is  not  to  be  disputed  that  the 
seizing  officer  acts  by  the  authority  of  the  state.  It  is  also  within 
the  actual  meaning  of  it,  for  these  fines  were  formerly  collected  by 
virtue  of  a  warrant  from  the  lieutenant  of  the  county,  charged  at  the 
enactment  of  the  statute  with  the  duties  now  performed  by  a  brigade 
inspector ;  and  his  process  is  specified  as  an  object  of  exception.  At 
present  the  warrant,  in  the  case  of  a  delinquent  volunteer,  is  issued, 
not  by  the  brigade  inspector,  but  by  the  captain  of  the  company  or 
troop;  but  it  emanates  not  the  less  from  the  authority  of  the  state. 
A  doubt,  however,  is  raised  on  an  expression  descriptive  of  the  mis- 
chief to  be  remedied  ;  which  is  recited,  in  the  preamble,  to  be  vexa- 
tious delay  from  improvident  replevins  of  goods  taken  in  execution 
for  "fines  and  penalties  legally  incurred,  and  due  to  the  common- 
wealth;" and  the  supposed  discrepance  is  that  here  the  fine  is  due  to 
the  troop.  But  it  is  not  the  less  a  penally  for  the  breach  of  a  public 
duty  ;  and  it  is  therefore  primarily  due  to  the  public.  A  subsequent 
appropriation  of  it  would  be  a  matter  betwixt  the  commonwealth 
and  its  donee  ;  and  a  precedent  destination  of  it  is  not  less  so.  In- 
deed all  militia  fines,  instead  of  being  paid  into  the  public  treasury, 
have  been  set  apart  for  the  expenses  of  the  system;  and  the  only 
thing  peculiar  to  the  fine  of  a  volunteer  is  that  it  is  set  apart  for  the 
expenses  of  the  company.  But  even  fines  and  amercements  set  by 
the  courts,  as  well  as  forfeited  recognizances  generally,  are  appropri- 
ated to  the  expenses  of  the  county  ;  and  it  would  scarce  be  thought 
that  process  to  collect  them  might  be  stayed  by  replevin.  The  statute 
is  remedial,  and  therefore  extendible  to  cases  in  equal  mischief.  It 
directs  the  writ  to  be  quashed  with  treble  costs  ;  but  that  is  not  the 
only  mode  of  enforcing  its  mandate.  A  replevin  is  forbidden  in  per- 
emptory terms  ;  and  the  summary  method  of  disposing  of  it  by  mo- 
tion, being  provided  for  the  relief  of  the  defendant,  may  be  waived  by 
him.  Here  he  has  pleaded  the  statute  specially  ;  and  the  jury  were 
accurately  directed  that  it  barred  the  action. 

Judgment  affirmed. 
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M'Cahan  against  Hirst. 

A  justice  of  the  peace  has  jurisdiction  of  a  cause  of  action  arising  out  of  a 
contract  of  bailment. 

A  count,  in  a  declaration  in  trover  and  conversion,  may  be  joined  with  other 
counts  in  case,  for  negligence  in  not  taking  care  of  goods  delivered  for  safe 
keeping. 

ERROR  to  the  common  pleas  of  Huntingdon  county. 

Andrew  H.  Hirst  against  John  M'Cahan.  This  cause  originated 
before  a  justice  of  the  peace,  and  was  brought  into  the  common  pleaa 
by  appeal.  The  plaintiff  filed  the  following  declaration  :  to  which 
the  defendant  pleaded  not  guilty. 

John  M'Cahan  of  said  county,  yeoman,  was  attached  to  answer 
Andrew  H.  Hirst  of  a  plea  of  trespass  on  the  case,  &c.  And  where- 
upon the  said  Andrew  H.  Hirst  by  George  Taylor  his  attorney,  com- 
plains, for  that  whereas  heretofore,  to  wit,  on  the  25th  day  of 
March,  A.  D.  1835,  at  the  borough  of  Huntingdon,  in  the  said 
county  of  Huntingdon,  the  said  Andrew  H.  Hirst,  at  the  special  in- 
stance and  request  of  the  said  John  M'Cahan,  caused  to  be  delivered 
to  him  the  said  John  M'Cahan  certain  goods  and  chattels  of  him 
the  said  Andrew  H.  Hirst,  to  wit,  thirteen  bushels  of  clover  seed  of 
great  value,  to  wit,  of  the  value  of  65  dollars  lawful  money  of  the 
United  States,  to  be  by  him  the  said  John  M'Cahan  safely  and  se- 
curely kept  at  the  said  borough  of  Huntingdon,  in  the  county  afore- 
said, for  the  said  Andrew  H.  Hirst,  for  reasonable  reward  to  the  said 
John  M'Cahan,  in  that  behalf;  and  the  said  John  M'Cahan  then  and 
there  had  and  received  the  said  goods  and  chattels  for  the  purpose 
aforesaid  ;  yet  the  said  John  M'Cahan,  not  regarding  his  duty  in  that 
behalf,  conducted  himself  so  carelessly,  negligently  and  improperly 
in  and  about  the  keeping,  retaining  and  custody  of  the  said  goods 
and  chattels,  to  wit,  the  said  thirteen  bushels  of  clover  seed,  that,  by 
and  through  the  negligence  and  improper  conduct  of  the  said  John 
M'Cahan  and  his  servants  in  that  behalf,  the  said  goods  and  chattels, 
to  wit,  the  said  thirteen  bushels  of  clover  seed,  of  the  value  aforesaid, 
became  and  were  wholly  lost  to  the  said  Andrew  H.  Hirst,  to  wit, 
at  the  county  aforesaid,  to  the  damage  of  the  said  Andrew  H.  Hirst 
100  dollars. 

And  the  said  Andrew  H.  Hirst,  by  his  said  attorney  further  com- 
plaining, for  that  whereas,  heretofore,  to  wit,  on  the  25th  day  of 
March,  A.  D.  1835,  at  the  borough  of  Huntingdon,  in  the  county  of 
Huntingdon  aforesaid,  in  consideration  that  the  said  Andrew  H. 
Hurst,  at  the  special  instance  and  request  of  ihe  said  John  M'Cahan, 


176  SUPREME  COURT  [Harrisburg 

[M'Cahan  v.  Hirst.] 

had  caused  to  be  delivered  to  him,  the  said  John  M'Cahan,  certain 
other  goods  and  chattels,  to  wit,  five  barrels  filled  with  clover  seed, 
containing  thirteen  bushels  of  clover  seed  of  great  value,  to  wit,  of 
the  value  of  65  dollars,  like  lawful  money  as  aforesaid,  to  be  taken 
care  of,  and  safely  and  securely  kept  by  the  said  John  M'Cahan,  for 
the  said  Andrew  H.  Hirst,  he  the  said  John  M'Cahan  undertook,  and 
then  and  there  agreed  with  the  said  Andrew  H.  Hirst  to  take  due 
and  proper  care  of  the  said  barrels  and  clover  seed  for  the  said  An- 
drew H.  Hirst,  and  to  redeliver  the  same  to  the  said  Andrew  H. 
Hirst  when  he  the  said  John  M'Cahan  should  be  thereunto  after- 
wards requested ;  and  although  the  said  John  M'Cahan  was  after- 
wards, to  wit,  on  the  30th  day  of  March,  A.  D.  1835,  at  the  said 
county  of  Huntingdon,  requested  by  him,  the  said  Andrew  H.  Hirst, 
to  redeliver  the  said  clover  seed  to  him,  the  said  Andrew  H.  Hirst, 
to  wit,  at  the  borough  of  Huntingdon  aforesaid,  in  the  county  of 
Huntingdon  aforesaid,  yet  the  said  John  M'Cahan  not  regarding  his 
duty  in  that  behalf,  but  contriving  and  fraudulently  intending  craftily 
and  subtly  to  deceive  the  said  Andrew  H.  Hirst  in  this  behalf,  did 
not,  nor  would,  take  due  and  proper  care  of  the  clover  seed  afoiesaid 
for  the  said  Andrew  H.  Hirst,  nor  did  nor  would,  when  he  was  so  re- 
quested as  aforesaid,  or  at  any  time  before  or  afterwards,  redeliver  the 
same  or  any  part  thereof,  to  the  said  Andrew  H.  Hirst,  but  on  the 
contrary  thereof,  he  the  said  John  M'Cahan  so  carelessly  behaved 
and  conducted  himself  with  respect  to  the  said  clover  seed,  and  look 
so  little  and  such  bad  care  thereof,  that  by  and  through  the  careless- 
ness, negligence  and  improper  conduct  of  the  said  John  M'Cahan, 
the  said  clover  seed  became  and  was  wholly  lost  to  the  said  Andrew 
H.  Hirst,  to  wit,  at  the  county  aforesaid,  to  the  damage  of  the  said 
Andrew  H.  Hirst  one  hundred  dollars. 

And  whereas,  also  heretofore,  to  wit,  on  the  25th  day  of  March, 
A.  D.  1835,  at  the  county  of  Huntingdon  aforesaid,  the  said  John 
M'Cahan,  at  his  special  instance  and  request,  had  the  care  of  certain 
other  goods  and  chattels,  to  wit,  of  thirteen  bushels  of  clover  seed  of 
the  said  Andrew  H.  Hirst,  of  great  value,  to  wit,  of  the  value  of  65 
dollars,  like  lawful  money  as  aforesaid,  yet  (he  said  John  M'Cahan 
not  regarding  his  duty  in  that  behalf,  did  not  nor  would  take  due  and 
proper  care  of  the  said  last  mentioned  clover  seed,  but  wholly  neg- 
lected so  to  do,  and  took  such  bad  care  thereof,  that  afterwards,  to 
wit,  on  the  30th  day  of  March,  A.  D.  1835,  the  said  last  mentioned 
clover  seed  became  and  was  wholly  lost  to  the  said  Andrew  H.  Hirst, 
to  wit,  at.  Huntingdon  county  aforesaid,  to  the  damage  of  the  said 
Andrew  H.  Hirst  100  dollars. 

And  the  said  Andrew  H.  Hirst,  by  his  said  attorney,  further  com- 
plains, for  that  the  said  Andrew  H.  Hirst  heretofore,  to  wit,  on 
the  25th  day  of  March,  A.  D.  1835,  at  the  county  aforesaid,  was 
lawfully  possessed,  as  of  his  own  property,  of  certain  goods  and  pro- 
perty, to  wit,  five  barrels  of  clover  seed,  containing  in  all  thirteen 
bushels  of  clover  seed ;  and  being  so  thereof  possessed,  he  the  said 
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Andrew  H.  Hirst  afterwards,  to  wit,  on  the  25th  day  of  March,  A. 
D.  1835,  last  before  mentioned,  at  the  said  county  of  Huntingdon, 
casually  lost  the  said  goods  and  chattels  out  of  his  possession  ;  and 
the  same  afterwards,  to  wit,  on  the  25th  day  of  March,  A.  D.  1835, 
last  aforesaid,  at  the  county  aforesaid,  came  to  the  possession  of  the 
said  John  M'Cahan  by  finding.  Yet  the  said  John  M'Cahan,  well 
knowing  the  said  goods  and  chattels  or  clover  seed  to  be  the  pro- 
perty of  the  said  Andrew  H.  Hurst  and  of  right  to  belong  and  ap- 
pertain to  him,  but  contriving  and  fraudulently  intending  craftily  and 
subtly  to  deceive  and  defraud  the  said  Andrew  H.  Hirst  in  this  behalf, 
hath  not  as  yet  delivered  the  said  goods  and  chattels,  to  wit,  the  said 
clover  seed,  or  any  part  thereof  to  the  said  Andrew  H.  Hirst,  although 
often  requested  so  to  do,  and  hath  hitherto  refused  so  to  do,  and  after- 
wards, to  wit,  on  the  30th  day  of  March,  A.  D.  1835  aforesaid,  at  the 
county  aforesaid,  converted  and  disposed  of  the  said  thirteen  bushels 
of  clover  seed  to  his  own  use.  To  the  damage  of  the  said  Andrew 
H.  Hirst  100  dollars,  and  thereof  he  brings  suit,  &c. 

The  jury  under  the  direction  of  the  court  (Burnside,  President) 
gave  a  verdict  for  the  plaintiff. 

Jlfiles,  for  plaintifFin  error,  contended  that  a  justice  of  the  peace  had 
no  jurisdiction  of  the  cause  of  action,  and  cited,  2  Penns.  Rep.  292  ; 
Story  on  Bailments  320  ;  and  that  there  was  a  misjoinder  of  counts  in 
the  declaration,  1  Chit.  PI.  148,  197;  5  Burrows  2825. 

Blanchard,  for  defendant  in  error,  upon  the  first  point,  relied  upon 
6  Watts  47  ;  and  as  to  the  joinder  of  the  counts,  upon  2  Serg.  fy  Rawle 
358. 

The  opinion  of  the  Court  was  delivered  by 

KENNED?,  J. — Although  several  matters  have  been  assigned  for 
error,  we  think  there  is  not  the  least  colour  of  ground  for  supporting 
any  of  them,  except  that  which  alleges  a  want  of  jurisdiction  in  the 
justice  of  the  peace  before  whom  the  action  was  originally  instituted. 

But  in  the  first  place  I  would  observe,  in  respect  to  the  exception 
taken  tothe  judgment,  founded  upon  the  allegation, that  the  evidence 
was  not  sufficient  to  support  the  count  in  the  declaration  for  trover ; 
and  that,  therefore,  the  verdict  and  judgment  being  given  generally 
on  all  the  counts,  the  judgment  is  erroneous,  that  we  cannot  notice 
it  even  if  it  were  so  in  fact :  because  the  record  does  not  show  the 
fact  to  be  so  ;  the  evidence  given  on  the  trial  is  not  set  out  on  the 
record,  so  as  to  form  a  part  of  it  and  bring  it  before  us,  so  that  we 
may  know  what  it  was.  But  it  would  rather  seem  from  the  charge 
of  the  court  below,  that  some  evidence,  from  which  the  jury  might 
have  found  a  conversion,  was  given  to  them  ;  because  the  court,  as 
it  appears  from  their  charge,  told  the  jury  that  if  they  should  find 
that  M'Cahan  received  the  clover  seed,  and  that  he  refused  to  Deliver 
it  to  the  plaintiff  below,  they  might  thence  infer  a  conversion.  Now 
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in  the  absence  of  evidence  to  the  contrary,  it  would  be  a  great  want 
of  respect  for  the  court  below,  as  well  as  a  violation  of  every  rule  on 
the  subject,  to  presume  that  they  submitted  it  to  the  jury  to  find 
whether  M'Cahan  refused  to  deliver  the  clover  seed  to  Hirst  or  not, 
without  some  evidence  being  given,  tending  to  prove  a  demand  and 
refusal. 

Then  as  the  charge  of  the  court  in  regard  to  all  the  other  questions 
raised  by  the  errors  assigned,  is  perfectly  correct,  and  without  the 
least  shadow  of  difficulty,  excepting  that  of  the  want  of  jurisdiction 
in  the  justice,  they  are  pretermitted  with  entire  approbation  of  the 
law  as  laid  down  in  relation  thereto  by  the  court.  But  the  error 
alleging  a  want  of  jurisdiction,  though  deemed  untenable,  as  well 
as  all  the  rest,  requires  to  be  considered,  in  order  that  the  rule,  which 
it  is  conceived  ought  to  govern  in  this  respect,  may  not  only  befirmly 
settled  but  fully  understood. 

By  the  first  section  of  the  act  of  the  20th  of  March  1810,  Strand's 
Purd.  Dig.  578,  justices  of  the  peace  have  jurisdiction  given  to  them 
"  of  all  causes  of  action  arising  from  contract,  either  express  or  implied, 
in  all  cases  where  the  sum  demanded  is  not  above  100  dollars  ; 
except  in  cases  of  real  contract,  where  the  title  to  lands  or  tene- 
ments may  come  in  question,  or  action  upon  promise  of  marriage." 
Then,  by  the  fourth  section  of  the  act,  the  right  of  appeal  after  a  trial 
before  the  justice  of  the  peace  is  given  to  either  party;  and  when 
the  cause  is  brought  into  court  by  appeal,  it  is  provided  that  "the 
suit  shall  from  thence  take  grade  with  and  be  subject  to  the  same  rules 
as  other  actions  where  the  parties  are  considered  to  be  in  couri."  And 
further  again,  "  that  upon  any  such  appeal  from  the  decision,  deter- 
mination or  order  of  two  justices  of  the  peace,  to  the  court  of  common 
pleas,  or  court  of  quarter  sessions  in  any  county,  the  same  shall  be 
decided  in  such  court,on  its  facts  and  the  merits  only  ;  andno  deficiency 
of  form  or  substance  in  the  record  or  proceedings  returned,  nor  any 
mistake  in  the/orm  or  name  of  the  action,  shall  prejudice  either  party 
in  the  court  to  which  the  appeal  shall  be  made."  Now  does  the  case 
before  us,  as  presented  by  the  record,  come  within  the  provision  giving 
jusiicesof  the  peace  jurisdiction  1  Thecomplaintof  the  plaintiff  below 
substantially  was,  (hat  the  defendant,  having  become  by  contract 
the  bailee  of  clover  seed  belonging  to  the  plaintiff,  did  not  lake  care 
of  and  account  for  it  lo  the  latter  as  he  ought  to  have  done.  Con- 
tract, then  being  the  foundation  of  the  duty  imposed  upon  the  de- 
fendant, by  his  having  become  bailee,  it  is  clear  that  a  breach  of  the 
duly  thereby  imposed,  which  is  the  real  cause  of  action  here,  must 
be  regarded  as  arising  out  of  contract,  and  therefore  within  the  juris- 
diction of  the  justice  according  to  the  express  termsof  the  act ;  which 
embrace  "  all  causes  of  action  arising  from  contract,  either  express  or 
implied;"  with  the  exception  as  recited  above,  which  has  nothing  to 
do  with  this  case.  But  it  is  objected  that  the  plaintiff  below  has- 
charged  in  his  declaration,  and  particularly  in  the  first  count  thereof, 
that  the  clover  seed  was  lost  through  negligence  and  want  of  care  on 
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the  part  of  the  defendant  below,  which  is,  as  it  is  alleged,  a  cause  of 
action  that  does  not.  fall  within  the  terms  giving  justices  of  the  peace 
jurisdiction  ;  and  Zell  v.  Arnold,  2  Perms.  Rep.  292,  has  been  cited 
in  support  of  this  proposition.  That  case,  however,  was  unlike  the 
present ;  for  the  cause  of  action  there  was  considered  substantially 
a  misfeasance;  but  here  it  cannot,  at  most,  be  made  to  amount  to 
more  than  a  nonfeasance ;  which  latter,  properly  speaking,  is  the  non 
performance  of  a  duty  ;  and  whenever  sucJi  duty  arises,  as  it  does 
here,  out  of  a  contract,  the  non  performance  of  ii  becomes,  and  in 
reality  is,  nothing  more  nor  less  than  a  non  performance  or  breach  of 
the  contract  imposing  the  duty.  Hence  the  contract  is  the  real 
foundation  of  the  cause  of  action,  which  must  be  considered  as  arising 
immediately  from  the  breach  of  it.  But  a  misfeasance  is  a  trespass  or 
wrong  committed,  which  in  contemplation  of  law  has  no  relation 
to  a  contract  in  any  case.  And  upon  this  ground,  the  decision  of 
the  court  seems  to  have  been  made  in  Zell  v.  Arnold.  It  may  also 
be  remarked,  that  the  reasoning  of  the  chief  justice,  as  well  as  the 
authorities  referred  to  by  him  in  that  case,  show  that  there  is  no 
misjoinder  of  counts  in  this  case,  which  is  also  one  of  the  mailers  as- 
signed for  error.  But  in  Hunt  v.  Wynn,  6  Walts  47,  the  same 
question  precisely  of  jurisdiction  that  is  raised  here,  was  made  there,  and 
directly  decided  by  this  court.  There  the  action  was  originally  insti- 
tuted before  a  justice  of  the  peace,  and  after  trial  there,  brought,  in  to  the 
common  pleas  by  appeal,  against  the  defendants  as  common  carriers, 
for  the  loss  of  the  plaintiff's  goods,  through  negligence  and  want  of 
due  care  :  the  first  count  in  the  declaration,  charged  the  defendants 
with  having  received  the  goods  as  common  carriers,  and  that  they 
carried  them  so  negligently  and  carelessly,  that  the  goods  were  lost. 
By  the  second  count,  they  were  charged  with  having  undertaken  to 
carry  the  goods  from  Philadelphia  to  Harrisburg,  where  they  pro- 
mised to  deliver  them  safely  to  the  plaintiff,  but  had  failed  to  carry 
and  deliver  them  according  to  their  engagement ;  and  held  that  the 
justice  of  the  peace  had  jurisdiction  of  the  cause  of  action.  We  think 
this  decision  not  only  well  sustained  by  the  reasoning  and  authorities 
contained  and  cited  in  the  opinion  of  the  court,  but  completely  war- 
ranted by  the  provisions,  recited  above,  of  the  act  of  assembly.  We 
do  not  think,  as  was  contended  on  the  argument  of  the  case,  that 
the  plaintiff  below,  after  the  cause  was  brought  into  court  by  the 
appeal,  was  bound,  in  drawing  and  riling  his  declaration,  to  confine 
himself  to  such  counts  as  might  be  considered  purely  ex  contractu,  but 
that  he  was  at  liberty  to  declare  in  the  same  manner  as  if  the  suit 
had  been  commenced  originally  for  the  same  cause  of  action  in  court : 
because,  when  the  action  is  brought  by  appeal  into  court,  the  words 
of  the  act  are,  that  "the  suit  shall  from  thence  take  grade  with,  and 
be  subject  to  the  same  rules,  as  other  actions,  where  the  parties  are  con- 
sidered to  be  in  court."  And  the  subsequent  provision  in  the  act, 
which  declares  that  "  the  cause  shall  be  decided  in  such  court  on  its 
facts  and  merits  only  ;  and  that  no  deficiency  of  form  or  substance  in  the 
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record  or  proceedings  returned,  nor  any  mistakein  the  name  or  form 
of  the  action,  shall  prejudice  either  party  in  the  court  to  which  the 
appeal  shall  be  made,"  goes  still  farther,  as  I  apprehend,  to  show  that 
all  mistakes,  either  in  regard  to  form  or  substance,  committed  before 
the  justice,  may  be  corrected,  or  shall  not  be  taken  advantage  of 
afterwards  in  court,  but  that  every  thing  of  the  kind  shall  be  recti- 
fied, and  the  cause  be  proceeded  in  according  to  the  same  rules,  that 
is,  in  the  same  manner,  as  if  it  had  been  brought  originally  in  court. 
It  may  possibly,  however,  be  said  that  this  last  recited  provision  of 
the  act  exiends  only  to  cases  of  appeal  from  decisions  when  given  by 
two  justices  of  the  peace  acting  in  conjunction  with  each  other. 
Although  such  would  seem  to  be  its  literal  import,  yet  we  feel  satis- 
fied that  there  must  be  some  mistake  as  to  this;  because  all  the 
appeals  previously  provided  for  and  mentioned  in  the  act,  are  appeals 
from  the  decision  of  a  single  justice  of  the  peace  ;  and  to  hold 
that  they  were  not  intended  to  be  embraced,  would  seem  to  render 
the  provision,  partly  at  least,  unmeaning  and  inoperative  as  to  the 
word  "such,"  which  is  used  in  connection  with  the  word  "appeal," 
seemingly  as  it  were,  for  the  purpose  of  referring  to  the  appeals  before 
spoken  of.  It  may  however  be,  that  the  legislature  intended  to  in- 
clude cases  of  appeals  provided  for  in  some  other  acts  of  assembly, 
giving  to  justices  of  the  peace  jurisdiction  in  other  cases,  wherein 
two  are  required  to  act  jointly,  in  addition  to  the  cases  mentioned  in 
the  act  recited  ;  but  then  the  words  "  any  such  appeal,"  which  are  the 
terms  of  the  clause,  are  very  inappropriate  to  convey  such  an  idea, 
and  would  scarcely  have  been  used  if  the  cases  of  appeals  previously 
provided  for  in  the  act  had  been  intended  to  be  excluded.  And 
certainly  the  propriety,  as  well  as  necessity  of  such  provision  is  not 
less  in  cases  of  appeal  from  the  decision  of  a  single  justice  of  the 
peace,  t  han  in  that  from  those  of  two  justices,  where,  seeing  the  num- 
ber is  increased,  more  wisdom  might  reasonably  be  expected  to  be 
exercised,  and  consequently  less  occasion  to  provide  for  the  correction 
of  errors  or  mistakes. 
Judgment  affirmed. 
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Duck  against  The  Chief  Burgess. 

In  an  action  founded  upon  a  penal  statute  or  ordinance,  it  is  not  sufficient  to 
lay  the  offence  charged  in  the  very  words  of  the  statute  or  ordinance,  unless 
they  expressly  serve  to  allege  the  very  fact  with  all  necessary  additions  and 
without  uncertainty  or  ambiguity.  The  special  circumstances  necessary  to 
individuate  the  offence  must  be  stated  distributively  and  not  disjunctively. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

The  Chief  Burgess,  &c.  of  the  borough  of  Harrisburg  against 
William  Duck  and  William  Berryhill. 

This  action  was  brought  lo  recover  the  penalty  of  5  dollars,  under 
the  following  ordinance  of  the  borough. 

Section  3.  And  be  it  further  ordained  by  (he  authority  aforesaid, 
That  if  any  distiller,  soapboiler,  tallowchandler  or  butcher,  within 
the  said  borough,  shall  discharge  any  nauseous  liquor  or  blood  from 
any  still  house,  workshop  or  slaughterhouse,  so  that  such  liquor  or 
blood  shall  pass  into  or  along  any  of  the  said  streets,  lanes  or  alleys, 
or  if  any  soapboiler,  tallowchandler  or  butcher  shall  keep,  collect  or 
use,  or  cause  to  be  kept  collected  or  used,  in  any  of  the  inhabited 
parts  of  the  borough,  any  stale,  putrid  or  stinking  fat,  grease  or  other 
matter,  or  if  any  butcher  shall  keep  at  or  near  his  slaughterhouse 
any  blood,  garbage,  entrails,  offal  or  filth  whatsoever,  so  as  to  annoy 
any  of  the  inhabitants  of  the  said  borough,  or  any  other  person,  he, 
she  or  they  so  offending,  and  being  thereof  convicted  in  manner 
aforesaid,  shall  forfeit  and  pay  for  every  such  offence  the  sum  of  5 
dollars,  with  costs  of  conviction  and  expense  of  removing  the  same. 

The  facts  were  proved,  and  the  jury  rendered  a  verdict  for  the 
plaintiffs  for  5  dollars,  the  penalty. 

After  verdict  the  defendant  moved  in  arrest  of  judgment  for  defect 
of  form  in  the  declaration  ;  that  part  excepted  to  was  the  following 
averment.  "And  the  said,  'the  Chief  Burgess,  Assistant  Burgess 
and  Town  Council  of  the  borough  of  Harrisburg,'  further  aver,  that 
the  said  William  Duck  and  William  Berryhill,  on  the  26th  day  of 
June,  in  the  year  of  our  Lord  1837,  and  on  divers  days  and  times,  before 
that  day  and  between  that  day  and  the  1st  day  of  April,  in  the  year  last 
aforesaid,  and  within  the  inhabited  parts  of  the  borough  of  Harrisburg, 
did  keep,  collect  or  use,  or  caused  to  be  kept,  collected  or  used,  stale, 
putrid  or  stinking  fat,  grease  or  other  matter,  to  the  great  annoyance 
of  many  of  the  inhabitants  of  said  borough  of  Harrisburg,  contrary  to 
the  provisions  of  the  aforesaid  ordinance,  rule  or  by-law.  By  reason 
whereof  action  halh  accrued,  &c." 
vn. — Q.2 
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The  court  below  (Blythe,  President)  was  of  opinion  that  the  de- 
claration was  bad,  and  arrested  the  judgment. 
This  was  the  error  assigned. 

/.  A.  Fisher,  for  plaintiff  in  error,  cited,  3  Chilt.  PL  214;  8  W. 
Blacks.  Rep.  842 ;  3  Wils.  318;  1  Chit.  PL  263,  356 ;  1  Sdk.  212 ; 
1  Bos.  #  Pul  227. 

M'Clure  and  M'Cormick,  contra,  were  stopped  by  the  court.      v 

i 

PER  CURIAM. — The  plaintiff  declared  generally,  in  the  words  of 
the  by-law,  that  the  defendant  had  annoyed  the  public  with  a  col- 
lection of  "stale,  putrid  or  stinking  fat,  grease  or  other  matter," 
without  more  circumstance  at  all.  But  it  is  not  sufficient  in  an 
indictment  or  popular  action,  which  this  resembles,  to  lay  the  offence 
in  the  very  words  of  the  statute,  unless  they  expressly  serve  to  allege 
the  very  fact  with  all  necessary  additions,  and  without  a  grain  of 
uncertainty  or  ambiguity.  Thus  for  instance,  an  indictment  on  the 
statute  of  usury,  in  which  it  is  set  forth  that  the  defendant,  took  more 
than  five  in  the  hundred,  is  bad  if  it  do  not  set  forth  also  how  much. 
Hawk.,  b.  2,  ch.  25,  sect.  111.  The  special  circumstances  necessary 
to  individuate  the  offence  must  be  stated  distributively,  and  not  dis- 
junctively ;  for  to  say  the  defendant  did  the  act  or  caused  it  to  be 
done,  is  to  say  he  committed  one  of  two  offences  without  charging 
him  particularly  with  either.  Hawk.,  b.  2,  ch.  25,  sect.  58.  Here 
it  is  not  said  what  the  offensive  matter  was ;  or  what  was  its  state 
or  condition.  It  may  have  been  fat,  or  grease,  or  other  matter, 
but  it  could  not  be  all  three ;  and  it  may  have  been  stale,  and 
then  it  would  be  only  unpleasant,  or  putrid,  and  then  it  would  be 
unwholesome,  or  stinking,  and  then  it  would  be  nauseous.  In  these 
particulars  the  cause  of  action  is  utterly  deficient. 

Judgment  affirmed. 
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Beale  against  The  Commonwealth. 

A  payment  to  a  sheriff  after  the  return  of  &  fieri  facias  levied  upon  personal 
property,  is  good  to  charge  his  sureties,  and  to  discharge  the  debtor. 

A  valid  return  to  an  execution  can  only  be  made  by  the  sheriff  himself,  but  if 
made  by  a  deputy,  and  suffered  to  remain  without  an  application  to  set  it  aside, 
it  is  a  ratification  of  it  by  the  sheriff,  and  is  admissible  in  evidence  in  an  action 
against  his  sureties  to  charge  them. 

Although  a  plaintiff  is  liable  to  the  officers  for  the  fees  which  accrue  in  his 
suit,  yet  upon  a  judgment  obtained  and  execution  issued  and  the  debt  and  costs 
made  by  the  sheriff,  that  liability  ceases,  and  the  officers  can  look  only  to  the 
sheriff  for  their  fees.  Hence,  in  an  action  by  the  plaintiff  in  that  judgment 
against  the  sureties  of  the  sheriff,  to  recover  from  them  the  money  thus  collect- 
ed by  the  sheriff,  the  fees  of  the  officers  are  not  recoverable. 

A  return  by  a  sheriff  "  served  and  delivered  to  court,"  upon  a  capias  ad  satis- 
faciendum,  is  sufficient,  without  other  evidence,  in  an  action  against  the  sheriff's 
sureties,  to  charge  them  with  the  debt ;  and  in  order  to  discharge  themselves, 
they  must  show  that  the  prisoner  was  liberated  by  competent  authority,  or 
turned  over  to  the  sheriff's  successor. 

A  return  by  a  sheriff,  that  he  had  levied  on  the  defendant's  goods,  without  any 
specification,  is  prima  facie  evidence  that  they  were  of  value  sufficient  to  pay 
the  plaintiff's  debt. 

An  entry  made  by  the  prothonotary  on  the  docket,  that  the  defendant  had 
produced  the  sheriff's  receipt  for  the  debt,  interest  and  costs,  is  no  evidence  of 
the  fact,  so  as  to  charge  the  sheriff's  sureties  in  an  action  against  them. 

A  plaintiff,  by  directing  an  execution  to  the  sheriff  against  one  of  the  sure- 
ties in  his  official  bond,  does  not  thereby  give  the  co-surety  an  equity  to  be  dis- 
charged from  responsibility  in  that  particular  case. 

That  an  action  against  a  sheriff's  sureties  be  not  instituted  after  five  years  is 
the  only  limitation  prescribed ;  no  statute  requires  a  diligent  prosecution  of  the 
action  when  brought. 

If  a  suit  be  brought  in  the  name  of  the  commonwealth  upon  the  official  re- 
cognizance of  the  sheriff,  without  setting  out  the  name  of  the  person  for  whose 
use  it  is  brought,  it  is  not  error. 

ERROR  to  the  common  pleas  of  Mifflin  county. 

The  Common  weal  i  h  of  Pennsylvania  for  the  use  of  the  Juniata 
Bank  of  Pennsylvania  against  John  Beale  administrator  of  William 
Beale  deceased. 

This  was  an  aciionof  debt  upon  theofficial  recognizance  of  Thomas 
Beale  sheriff  of  Mifflin  county,  in  which  the  defendant's  intestate  was 
a  surety.  The  defendant  pleaded  payment  with  leave,  &c. ;  and  also 
specially,  "that  William  Beale,  Esq.,  defendant's  testator,  died  on 
the  28th  day  of  October  in  the  year  1820;  and  that  this  suit  was 
commenced  in  this  court  on  the  20th  day  of  December  in  the  year 
1821. 

"And  further  avers  that  this  action  has  not  been  duly  prosecuted 


184  SUPREME  COURT  [Harrisbwg 

[Beale  v.  The  Commonwealth.] 

against  the  heirs,  executors  or  administrators  of  the  said  William 
Beale,  Esq.  within  the  period  of  seven  years  from  and  after  the  death 
of  the  said  William,  as  appears  by  the  record  in  this  cause.  Where- 
fore he  avers  that  the  said  plaintiff  ought  not  to  have  and  recover 
judgment  against  the  defendant. 

"And  further  avers  that  the  plaintiff  in  this  cause  ought  not  to 
have  and  recover  judgment  against  the  lands,  tenements  and  he- 
reditaments which  were  of  the  said  William  Beale  at  the  time  of 
his  death. 

"  And  the  said  defendant  further  pleads  that  he  has  fully  admin- 
istered the  goods  and  chattels,  rights  and  credits  of  the  said  William 
Beale  deceased,  which  have  or  might  have  come  to  the  hands  and 
possession  of  the  said  defendant,  and  has  paid  the  same  away  to 
prior  creditors,  and  has  nothing  left  in  his  hands  as  administrator  of 
the  said  William  Beale  to  pay  and  satisfy  the  demand  of  the  plain- 
tiff in  this  suit  or  any  part  thereof." 

Replication.  That  the  within  mentioned  action  has  been  duly  pro- 
secuted against  the  executors  and  administrators  of  the  said  William 
Beale  deceased,  and  that  the  plaintiff  ought  to  recover  judgment 
against  the  defendant,  and  against  the  lands,  tenements  and  heredi- 
taments which  were  of  the  said  William  Beale  at  the  time  of  his 
death,  and  that  the  executors  and  administrators  of  said  deceased 
have  not  fully  administered  the  estate  which  was  of  the  said  William 
Beale  at  the  time  of  his  death,  and  that  the  defendant  has  sufficient 
in  his  possession  and  power  to  pay  the  demand  of  the  plaintiff  in 
this  suit,  issue,  &c. 

Upon  the  trial  of  the  cause,  the  plaintiff  gave  in  evidence  an  ex- 
ecution issued  upon  a  judgment  of  the  Bank  against  Thomas  Ro- 
binson to  November  term  1818,  with  a  return  upon  it  levied  upon 
certain  personal  property  ;  and  then  offered  in  evidence  a  receipt  of 
sheriff  given  to  the  defendant  for  102  dollars,  on  account  of  that 
execution,  dated  the  19th  December  1818.  This  evidence  was  ob- 
jected to  on  the  ground  that  the  receipt  was  after  the  return  day 
of  the  writ,  and  therefore  given  without  authority  ;  but  the  court 
overruled  the  objection,  and  sealed  a  bill  of  exceptions. 

The  plaintiff  offered  in  evidence  another  execution  of  the  Bank 
against  James  M'Bride  with  the  return  upon  it  by  Levi  Reynolds 
deputy  sheriff  "levied  on  personal  property."  This  was  objected  to 
on  the  ground  that  the  deputy  of  a  sheriff  has  no  legal  power  to 
make  a  return  (o  an  execution.  The  objection  was  overruled,  and 
exception  was  taken  by  defendant. 

Upon  several  judgments  of  the  bank,  executions  issued  to  the 
sheriff  for  the  fees  which  had  accrued  to  the  different  officers;  and 
upon  the  trial  of  the  cause,  the  plaintiff  claimed  to  recover  those 
which  had  been  collected  by  the  sheriff,  and  were  not  paid  over. 
The  court  below  was  of  opinion  that  the  costs  which  accrue  in  the 
prosecution  of  a  suit  are  the  plaintiff's  costs,  and  upon  the  collection 
of  them,  the  sheriff  is  bound  to  pay  them  to  him  ;  and  instructed  the 
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jury  that  the  plaintiff  was  entitled  to  recover  them  in  this  suit :  to 
this  opinion  the  defendant  excepted. 

A  capias  ad  satisfaciendum  was  issued  at  the  suit  of  the  Bank 
against  Alexander  Sanderson:  to  which  the  sheriff  made  this  return, 
"served  and  delivered  to  court."  There  was  nootherevidence  upon 
the  subject.  The  court  was  of  opinion  that  the  return  was  insuffi- 
cient and  unless  the  bank  interfered  with  the  execution  of  the  writ, 
the  sheriff's  sureties  would  be  charged  with  the  amount  of  the  judg- 
ment. 

Upon  a  judgment  of  the  Bank  against  Reynolds,  a  fieri  facias  was 
issued,  which  the  sheriff  returned  levied  upon  a  carriage,  harness, 
gig,  store  goods,  and  household  and  kitchen  furniture,  whereupon  a 
vendilioni  exponas  issued,  and  then  a  rule  was  obtained  to  show  cause 
why  the  same  should  not  be  set  aside  :  this  rule  remained  undeter- 
mined for  five  years,  when  it  appeared  this  entry  was  made  upon  the 
docket,  "defendant  appeared  in  court  and  produced  sheriff  Beale's 
receipt  for  debt,  interest  and  costs,  and  it  appearing  to  the  court  that 
the  plaintiff  had  instituted  a  suit  against  the  bail  of  the  sheriff,  the 
proceedings  in  this  case  stayed  until  the  termination  of  this  suit." 
It  appeared  that  the  personal  property  of  David  Reynolds  was  sold 
after  the  levy  of  the  same  on  the  execution  of  the  bank,  upon  an 
execution  of  another  person.  Upon  these  facts  the  court  below  in- 
structed the  jury,  that  a  return  of  "levied  upon  personal  property" 
was  prima  facie  evidence  that  the  levy  was  sufficient  to  pay  the  debt, 
but  that  was  subject  to  be  rebutted,  by  proof  that  it  was  not  sufficient, 
or  that  there  were  prior  levies  or  incumbrances  upon  it. 

David  Reynolds  was  one  of  the  sureties  of  the  sheriff  with  the 
defendant's  intestate,  and  it  was  contended  by  the  defendant  that  the 
direction  of  the  execution  of  the  bank  to  the  sheriff  against  one  of 
his  sureties  was  an  equitable  release  of  the  other  sureties  from  lia- 
bility for  the  consequences.  But  the  court  was  of  a  different  opinion 
and  so  instructed  the  jury. 

The  defendant  also  insisted  upon  the  facts  contained  in  his  first 
special  plea  as  a  defence.  But  the  court  below  was  of  opinion  that 
they  did  not  in  law  constitute  any  defence. 

The  writ  of  the  plaintiff  did  not.  set  out  the  name  of  any  one  for 
whose  use  the  suit  was  brought,  and  upon  this  ground  also  the  de- 
fendant contended  that  the  plaintiff  could  not  recover.  But  the 
court  was  of  a  different  opinion. 

All  these  exceptions  were  assigned  for  error. 

Fisher,  for  plaintiff  in  error. 

Parker  and  Benedict,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Some  of  the  exceptions  to  evidence  stand  on  prin- 
ciples which  come  up  again  on  exceptions  to  the  charge;  but  as  it 
is  equally  convenient  to  dispose  of  them  here,  I  begin  with  them. 
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Of  this  number  is  the  exception  to  proof  of  payments  to  the  sheriff 
after  return  of  fieri  facias,  which,  it  is  said,  terminates  his  authority 
for  the  time;  and  that,  in  this  case,  his  receipt  of  (lie  debt  was  an 
unofficial  act.  The  goods,  however,  remain  in  his  custody  and  power 
to  sell  them,  notwithstanding;  and  it  is  necessary  that  the  debtor  be 
at  liberty  to  redeem  them  without  waiting  for  a  venditioni  exponas, 
which  gives  the  officer  no  new  authority,  but  compels  him  to  use,  at 
all  events,  that  which  he  already  has.  It  is  text  law,  that  a  sheriff 
may  sell  on  a  fieri  facias,  after  the  return  of  his  writ ;  and  it  is  an  in- 
evitable consequence  that  payment  to  him  is  good  to  charge  his 
sureties  and  to  discharge  the  debtor.  The  second  exception  depends 
on  the  same  principle. 

As  to  the  third,  it  is  certain  that  a  valid  return  can  be  made  only 
by  the  sheriff  himself.  By  the  statute  12  Ed.  2,  c.  25,  which  is  in 
force  here,  he  is  commanded  to  put  his  name  to  it,  that  the  court 
may  know  whose  it  is;  and  therefore  a  return  by  the  under  sheriff  is 
erroneous,  though  purporting  to  be  in  his  name.  It  was  at  one  time 
doubted  whether  the  statute  invalidates  the  act,  the  object  being 
supposed  no  more  than  the  amercement  of  the  officer ;  and  there 
certainly  have  been  decisions  each  way;  but  the  weight  of  the  au- 
thorities collected  in  DalL  536  is,  that  the  return  is  vicious.  These, 
however,  seem  to  have  respect  to  mesne  process.  The  application 
of  the  rule  to  final  process,  which  is  not  returnable  or  necessarily  the 
foundation  of  further  judicial  action,  is  not  so  apparent.  Though 
the  return  were  originally  unauthorised,  the  suffering  of  it  to  stand, 
as  in  this  case,  without  an  application  to  set  it  aside,  is  a  ratification 
of  it,  according  to  Andrews  v.  Linton,  1  Salk.  265,  which  binds  at 
least  the  sheriff.  Even  without  this,  the  declarations  of  the  under 
sheriff,  in  the  course  of  the  business,  would  charge  his  principal ;  and 
what  else  is  this  invalid  return  1  For  the  same  reason,  his  indorse- 
ments of  payments  on  certain  executions  were  properly  received. 

The  fifth  bill  is  abandoned ;  and  the  sixth  is  not  sustained,  the 
evidence  being  clearly  irrelevant. 

Some  of  the  exceptions  to  the  charge  are  better  founded.  Under 
the  denomination  of  costs,  the  plaintiff  was  allowed  to  recover  fees 
not  advanced  by  him.  The  difference  between  these  was  stated  in 
Musser  v.  Good,  which  goes  nearly  the  length  of  the  present  point. 
Fees  paid  at  the  time  of  the  services  are  necessarily  taxed  to  the 
party  as  costs ;  but  when  not  advanced — and  they  are  never  then 
included  in  his  bill — they  are  indorsed  on  the  execution  as  the  pro- 
perty of  the  respective  officers,  and  received  by  the  sheriff  to  their 
use.  But  it  has  been  ruled  that  he  who  ordered  the  services  is  also 
liable  for  them  on  an  implied  contract.  Down  to  the  receipt  of  them 
by  the  sheriff  he  certainly  is;  but  it  cannot  be  doubted  thai  payment 
to  the  agent  of  the  creditor  by  the  debtor  ultimately  liable,  discharges 
the  collateral  liability  of  the  intermediate  one.  If  the  money  be  lost 
in  the  sheriff's  hands,  it  is  lost  to  him  whose  property  it  was  at  the 
time;  for  a  loss  which  could  not  have  happened  without  some  degree 
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of  negligence  must  be  borne  by  him  whose  inattention  occasioned  it, 
and  it  is  the  business  of  the  officer  to  see  that  the  sheriff  pay  over  his 
fees. 

The  exception  to  want  of  direction  as  to  the  order  to  stay  pro- 
ceedings on  the  executions  in  Voder's  and  Keever's  cases  is  also  well 
founded.  It  was  prima  facie  a  suspension  of  the  responsibility  in- 
curred by  the  levy,  and  it  might  have  even  discharged  it  by  giving 
subsequent  executions  priority,  as  was  held  in  Eberle  v.  Mayer,  1 
Rawle  366,  or  by  causing  the  goods  to  perish  in  the  sheriff's  hands. 
All  this  might  be  rebutted  by  evidence  proper  for  further  direction  ; 
but  the  defendant  had  prayed  to  have  the  benefit  of  the  principle  in 
the  first  instance,  and  he  was  entitled  to  it. 

On  the  other  hand,  by  the  return  of  the  capias  ad  salisfaciendum 
in  Sanderson's  case,  the  sheriff  became  chargeable  with  the  body. 
The  informal  return  "served  and  delivered  to  court"  is  in  substance 
the  formal  return  invariably  made,  according  to  the  English  prac- 
tice, on  final  process  where  the  prisoner  is  not  too  sick  to  be  removed, 
to  wit :  "  I  have  taken  the  body  of  the  within  named  A  B,  whose 
said  body  I  have  ready  at  the  day  and  place  within  named."  This 
seems  to  be  the  universal  form,  for  no  other  is  found  in  Watson's 
Sheriff  31 5  ;  7  L.  L.  271 ;  or  in  Bingh.  on  Ex.  447 ;  13  L.  L.  221 ;  and 
indeed  none  other  would  fulfil  the  command  of  the  writ.  I  suspect 
i  hat,  except  to  a  capias  ad  satisfaciendum  on  a  statute  or  recognizance 
in  which  the  mandate  is  to  lake  and  commit  in  the  first  instance,  or 
by  our  practice,  evidently  borrowed  from  arrests  on  mesne  process, 
the  return  of  in  custodia  or  commitlitur  would  not  be  allowed.  The 
English  forms  afford  no  precedent  of  it,  the  mandate  of  the  capias  ad 
satisfaciendum  on  a  judgment  being  invariably,  as  with  us,  to  have 
the  body  before  the  court  at  the  return  of  the  writ.  The  return  be- 
fore us,  therefore,  is  in  substance  a  better  one  than  the  return  esta- 
blished by  our  practice.  It  is,  doubtless,  loosely  worded ;  but  the 
writ  could  be  served  only  by  arresting  the  debtor ;  and  the  delivery 
of  him  to  court  could  be  nothing  el?e  than  the  production  of  his 
body  there  to  answer  its  exigence.  The  sheriff  may  doubtless  have 
had  his  purposes  to  serve  by  the  use  of  language  so  ambiguous;  but 
if  a  man  will  undertake  an  office  for  which  he  is  disqualified  by  want 
of  capacity  or  proper  dispositions,  he  has  no  room  to  complain  that 
his  obscurities  and  informalities  are  interpreted  to  his  disadvantage. 
The  return  here  was  sufficient  to  charge  him  with  the  prisoner  in 
the  first  instance  ;  and  being  bound,  from  a  reasonable  time  after  the 
arrest,  to  keep  him  in  jail,  he  can  discharge  himself  only  by  showing 
that  the  prisoner  was  liberated  by  competent  authority,  or  turned 
over  to  his  successor;  without  which  his  appearance  at  large — and 
there  was  no  justification  of  it  here — is  an  escape  which  fixes  the 
sheriff  with  the  debt. 

To  the  execution  in  Reynolds's  case  the  sheriff  returned  that  he 
had  levied  the  debtor's  goods,  but  without  specifying  the  value;  and 
the  presumption  being  that  it  was  equal  to  ihe  amount  of  the  debt, 
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it  lay  on  the  defendant  to  show  the  true  value,  prior  liens,  or  subse- 
quent matter  of  discharge.  Now  one  ground  of  exception  is  a  refusal 
to  charge  that  the  coroner's  sale  on  oiher  executions  directed  by  the 
bank's  attorney  discharged  the  sheriff's  levy.  The  attorney,  how- 
ever, seems  not  to  have  acted  exclusively  for  the  bank;  and  of  so 
much  as  was  actually  sold  the  plaintiff  in  error  had  the  benefit. 
But  the  judge  left  to  the  jury,  without  particular  evidence,  it  would 
seem,  to  say  that  all  had  not  been  sold  which  had  been  included  in 
the  sheriff's  levy;  and  this  without  attending  to  the  presumptions  of 
fact  which  arose  from  the  nature  of  the  transaction.  To  weigh 
these  presumptions  with  their  counterpoising  proofs  is  the  business 
of  the  jury;  to  declare  their  existence,  in  the  first  instance,  is  the 
business  of  the  court.  Now  the  subsequent  seizure  and  sale,  accord- 
ing to  the  coroner's  levy  of  all  Reynolds's  personal  property,  rebutted 
the  implication  of  amount  from  the  sheriff's  levy;  for  the  presump- 
tion is  that  all  was  sold,  and  for  its  value.  This  presumption,  how- 
ever, may  in  turn  be  repelled  by  proof  that  the  subsequent  levy  was 
of  different  goods,  or  that  a  part  was  wasted  or  remained  unsold. 

There  is  an  exception  to  the  direction  that  the  bail  is  liable  for  all 
received,  and  it  is  impossible  to  doubt  it;  but,  unaccompanied  by 
proof  of  collusion  or  ratification,  the  memorandum  of  the  sheriff's 
receipt,  alleged  to  have  been  produced  in  court,  was  not  evidence  to 
affect  him.  The  prothonotary  had  no  authority  to  record  the  fact; 
and  the  receipt  itself,  had  it  been  produced  at  the  trial,  could  not 
have  gone  to  the  jury  unpreceded  by  proof  of  authenticity. 

The  remaining  point  raised  on  this  execution — that  by  directing 
it  to  the  sheriff  against  one  of  his  sureties,  when  it  might  have  been 
directed  to  the  coroner,  the  plaintiff  gave  the  co-surety  an  equity  to 
be  discharged  from  responsibility  in  the  particular  case — was  ruled 
substantially  against  the  except  ant's  position  in  Beale  v.  The  Com- 
monwealth, 11  Serg.  4-  Rawle  299. 

It  is  assigned,  also,  that  judgment  ought,  not  to  have  been  render- 
ed for  the  plaintiff  on  the  pleadings.  To  meet  the  eventual  liability 
of  his  testator,  the  defendant  pleaded  that  the  action,  though  brought 
in  time,  had  not  been  duly  prosecuted  ;  and  on  this,  the  plaintiff,  in- 
stead of  demurring,  went  to  issue.  It  is  scarce  necessary  to  say,  that 
no  statute  requires  diligent  prosecution  of  an  action  on  a  sheriff's  re- 
cognizance, the  limitation  being  that  an  action  against  the  sureties 
be  not  instituted  after  five  years.  A  scire  facias  on  the  act  of  1798 
was  held,  in  Vitry  v.  Dauci,  3  Rawle,  to  require  diligent  prosecution  ; 
but  a  sheriff's  recognizance  was  held,  in  Snyder  v.  The  Common- 
wealth, 3  Penns.  286,  to  require  no  scire  facias  at  all.  The  argu- 
ment of  the  plaintiff  in  error  would  confound  its  lien  with  the  subor- 
dinate lien  of  the  intestate  acts,  which,  making  the  effects  of  a  dece- 
dent a  fund  for  payment  of  his  debts,  require  an  action  to  be  duly 
prosecuted  in  order  to  reach  the  real  assets  at  the  end  of  seven  years; 
saving,  at  the  same  time,  liens  existing  at  the  death.  The  fact 
pleaded  was,  therefore,  impertinent;  but  as  the  plaintiff  thought  fit 
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to  put  it  in  issue,  it  might  be  doubted  whether  he  had  not  made  it 
a  turning  point.  It  was,  however,  what  was  formerly  called  a  horse 
plea,  and  treated  as  a  nullity;  and  it  is  but  to  go  another  step,  to 
treat  the  issue  formed  on  it  as  a  nullity  also. 

The  last  exception  is  to  the  title  of  the  commonwealth  to  sue  for 
her  own  use,  and  not  for  a  party  grieved.  On  the  face  of  the  decla- 
ration, the  plaintiff  has  a  legal  title  which  is  sufficient,  it  being  unu- 
sual, and  indeed  impertinent,  to  set  out  the  title  of  the  beneficiary 
for  any  purpose  but  to  show  that  the  interposition  of  the  common- 
wealth has  not  been  wantonly  invoked  ;  as  was  stated  in  Armstrong 
t>.  Lancaster,  5  Watts  68.  But  it  has  been  ruled  in  Reigart  «.  El- 
maker,  6  Serg.  4"  Rawle  44,  that  to  omit  the  title  of  the  equitable 
plaintiff,  is  not  error  if  issue  be  joined  in  the  name  of  the  legal  one. 
Here  it  appears  by  the  writ,  that  there  has  been  no  interference  by  a 
stranger ;  and  the  declaration  might,  if  necessary,  be  omitted.  This 
alone  would  not  be  cause  of  reversal. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Katterman  against  Stitzer. 

In  an  action  for  a  malicious  prosecution,  a  copy  of  the  record  of  the  prose- 
cution is  competent  evidence,  not  only  to  show  that  the  plaintiff  was  acquitted, 
but  also  that  the  defendant  was  the  prosecutor. 

A  certified  transcript  of  an  information  upon  which  a  prosecution  was  found- 
ed, taken  from  the  docket  of  a  justice  of  the  peace,  is  not  legal  evidence  in  an 
action  for  a  malicious  prosecution. 

In  an  action  for  a  malicious  prosecution,  it  is  competent  for  the  plaintiff  to  give 
evidence  of  facts  which  had  a  tendency  to  show  his  innocence  of  the  offence 
with  which  he  was  charged,  and  of  the  defendant's  knowledge  of  them. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Michael  Katterman  against  John  Stitzer.  Action  on  the  case  for 
falsely  and  maliciously  arresting,  prosecuting  and  imprisoning  the 
plaintiff  upon  a  charge  of  perjury. 

The  plaintiff' offered  in  evidence  a  copy  of  the  record  of  the  court 
of  quarter  sessions  of  Schuylkill  county  showing  the  indictment,  issue, 
trial,  verdict  and  judgment  in  the  case  of  the  Commonwealth  against 
Michael  Katterman  for  perjury,  for  the  purpose  of  showing  that  the 
present  plaintiff  was  acquitted,  and  also  that  John  Stitzer  was  the 
prosecutor  and  was  directed  by  the  jury  and  sentenced  by  the  court 
to  pay  the  costs. 

The  defendant  objected  to  the  evidence  for  any  purpose  but  to 
show  an  acquittal.  The  court  below  admitted  the  evidence  for  that 
vn. — R 
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purpose,  but  rejectee!  it  for  the  purpose  of  showing  that  the  present 
defendant  was  the  prosecutor. 

The  plaintiff  offered  in  evidence  a  transcript  of  the  docket  entry  of 
the  information  against  and  commitment  of  Katterrnan,  made  by 
William  Wingent,  Esq.  a  justice  of  the  peace,  who  had  removed  from 
the  state,  and  which  was  duly  certified  by  Leonard  Reedy,  a  justice 
to  whom  the  docket  was  delivered.  This  evidence  was  objected  to 
by  the  defendant,  and  rejected  by  the  court. 

After  the  evidence  given,  the  plaintiff  offered  to  prove  that  John 
Walborn,  who  is  stated  in  the  indictment  against  Katterman  to  have 
been  the  person  to  whom  the  orders  mentioned,  concerning  which 
Katterman  was  alleged  to  have  committed  perjury,  were  given  by 
Katterman,  swore  on  the  trial  of  Katterman  before  the  court  of 
Schuylkill  county,  that  said  order  was  taken  into  the  account  between 
Stitzer  and  Katterman,  prior  to  the  time  when  Katterman  swore  be- 
fore the  referees ;  and  that  prior  to  that  time,  Stitzer  had  agreed  to 
pay  the  amount  of  said  order  to  Walborn.  For  the  purpose  of  show- 
ing that  Stitzer  commenced  the  prosecution  against  Katterman,  and 
indicted  him  without  reasonable  or  probable  cause  ;  and  that  he 
the  said  Stitzer  knew  there  was  no  ground  whatever  for  the  prose- 
cution of  said  Katterman. 

It  was  objected  that  this  was  an  offer  to  prove  what  a  witness 
swore  in  a  trial  between  other  parties;  a  different  point  in  issue  and 
in  a  criminal  prosecution. 

The  objection  was  sustained,  and  the  plaintiff  excepted. 

The  plaintiff  also  offered  to  prove  that  in  the  trial  of  a  certain  cause 
wherein  the  defendant  John  Stitzer  was  plaintiff,  and  the  plaintiff 
Michael  Katterman  was  defendant,  instituted  to  recover  the  amount 
of  the  order  mentioned  in  the  indictment  of  said  Katterman,  John 
Walborn,  the  holder  of  said  order  mentioned  in  said  indictment,  swore 
that  said  order  was  settled  for  by  said  Katterman  and  Stitzer,  prior 
to  the  time  when  Katterman  swore  respecting  the  same;  that  said 
Stitzer  had  agreed  to  pay  the  amount  thereof  to  the  witness  Walborn; 
and  had  promised  said  Walborn  to  pay  him  as  soon  as  he  got  said 
order  from  Katterman ;  that  said  order  was  not  written  till  the 
month  of  April  following  the  time  when  Stitzer  agreed  to  pay  the 
same;  for  the  purpose  of  showing  that  the  prosecution  and  indict- 
ment of  Katterman  by  Stitzer,  were  without  reasonable  or  probable 
cause;  and  that  said  Stitzer  knew  that  said  Katterman  was  not 
guilty  when  he  prosecuted  him  for  perjury. 

It  was  objected  by  the  defendant,  that  this  was  an  offer  to  prove 
what  witness  swore  in  a  different  cause  from  the  present,  wherein  the 
point  in  controversy  and  the  issue  were  different. 

The  objection  was  sustained,  and  the  plaintiff  excepted. 

The  plaintiff  then  offered  to  prove  that  the  present  suit  originated 
by  a  capias,  that  the  defendant  was  imprisoned,  and  look  out  a  habeas 
corpus  to  have  himself  released,  in  which  he  failed  and  then  gave  bail. 

The  evidence  was  objected  to  and  rejected. 
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Johnston,  for  plaintiff  in  error. 
Rawn,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  seconderror  assigned  has  been  waived;  the  first, 
therefore,  which  includes  the  bills  of  exception  to  the  opinion  of  the 
court  in  regard  to  evidence,  is  all  that  remains  to  be  considered.  The 
first,  and  eighth  or  last,  bills  of  exception,  are  the  same  and  m;iy  be 
disposed  of  together.  The  record  of  the  court  of  quarter  sessions  of 
Schuylkill  county  is  admitted  to  have  been  proper  evidence  to  prove 
the  acquittal  of  the  plaintiff,  and  was  accordingly  received  for  this 
purpose  by  the  court  below,  but  it  was  rejected  as  evidence  to 
show  that  the  defendant  here  was  the  prosecutor  there.  It  is  not 
easy  to  perceive  any  good  ground  why  it  should  have  been  admitted 
for  the  one  purpose  and  not  for  the  other.  That  the  jury  had  a  right 
to  determine  who  the  prosecutor  was  in  the  indictment  against  the 
plaintiff  here,  and  that  it  was  a  matter  properly  put  in  issue  before 
them,  cannot  be  questioned.  For  in  case  of  their  finding  the  de- 
fendant before  them  not  guilty,  the  act  of  assembly  passed  in  that 
behalf  made  it  their  duty  to  decide  whether  the  costs  of  the  prose- 
cution should  be  paid  by  the  county,  the  prosecutor  or  the  defen- 
dant ;  and  if  they  found  that  the  prosecutor  ought  to  pay.  to  deter- 
mine who  he  was,  and  to  name  him;  so  that  this  finding  of  the  jury, 
in  this  respect,  was  as  much  a  matter  «f  record,  and  a  part  of  the  re- 
cord that  was  offered  in  evidence,  as  the  acquittal  of  the  defendant 
therein.  It  was  clearly  evidence,  not  merely  prima  facie,  of  the  fact, 
but  conclusive;  as  much  so  as  if  the  defendant  here  on  the  trial  of 
the  indictment  had  indorsed  or  caused  himself  to  be  indorsed  there- 
on the  prosecutor.  The  court  below,  therefore,  erred  in  not  admit- 
ting the  record  to  show  that  the  defendant  here  was  the  prosecutor, 
as  well  as  to  show  that  the  plaintiff  here  was  acquitted  of  the  charge 
contained  in  the  indictment. 

The  second  bill  of  exception  is  to  the  opinion  of  the  court,  in  re- 
jecting a  writing  offered  to  be  read  in  evidence  by  the  plaintiff's 
counsel,  alleged  to  be  a  certified  copy,  taken  and  given  by  Leonard 
Reedy,  at  that  time  a  justice  of  the  peace  of  Schuylkill  county,  from 
a  book  lodged  with  him  as  the  docket  of  William  Wingent,  a  justice 
of  the  peace  also  before  then  of  the  same  county,  but  removed  from 
and  residing  then  without  this  state,  of  an  entry  of  an  information 
by  John  Stitzer,  the  defendant  here,  against  Michael  Katterman  the 
plaintiff,  showing  that  Slitzer,  on  the  17th  of  March  1834,  upon  his 
oath  charged  the  plaintiff  here  with  having  committed  perjury  on 
the  15th  of  February  preceding;  upon  which,  a  warrant  oif  arrest 
was  issued  by  Wingent  against  Stitzer,  who  was  by  virtue  thereof 
arrested,  brought  before  Wingent,  and,  refusing  to  give  sufficient  bail 
to  answer  at  the  next  court  of  quarter  sessions  of  the  peace  of  the 
said  county,  was  committed.  No  return  of  any  such  proceeding  as  that 
mentioned  in  the  paper  offered  to  be  read  in  evidence  appeared  to 
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have  been  returned  by  Wingent  to  the  court  of  quarter  sessions  of 
the  peace  of  Schuylkill  county,  or,  at  least,  the  clerk  of  that  court 
could  find  nothing  of  the  kind  in  his  office.  The  court  below,  upon  the 
objection  of  the  defendant's  counsel  to  its  being  read  in  evidence, 
overruled  it.  Supposing  all  the  proceedings  to  have  taken  place  be- 
fore William  Wingent,  Esq.,  of  which  the  paper  offered  in  evidence 
purports  to  contain  a  minute,  there  is  certainly  no  act  of  assembly 
making  even  a  certified  copy  thereof  given  by  the  justice  himself, 
who  received  the  information  and  made  the  memorandum  or  minute 
thereof  and  the  proceedings  thereon  in  his  docket,  evidence  in  such 
case  under  any  circumstances  whatever.  The  proceeding,  being 
exclusively  criminal,  does  not  come  within  any  of  our  acts  of  assem- 
bly giving  to  justices  of  the  peace  jurisdiction  in  civil  matters,  and 
creating  them  inferior  courts,  as  it  were,  for  the  trial  and  determina- 
tion thereof.  For  certain  purposes,  certified  transcripts,  from  justices 
of  the  peace,  in  civil  cases  of  their  proceedings  therein,  as  contained 
in  their  dockets,  given  by  themselves  under  their  hands  and  seals 
respectively,  or  in  the  event  of  their  being  dead  or  having  removed 
from  the  county,  by  their  administrators,  executors,  or  other  justices 
of  the  peace  remaining  within  the  district,  with  whom  their  dockets 
may  be  left  for  such  purpose,  are  made  evidence  by  those  acts,  and 
therefore  must,  when  offered,  be  received.  But,  according  to  the 
rules  of  the  common  law,  it  is  perfectly  clear,  that  such  transcripts 
cannot,  be  admitted  in  evideifce  under  any  circumstances,  without 
other  evidence  being  given  first  of  their  truth.  Whether  they  be  of 
civil  or  criminal  proceedings,  the  court  below  was  right  therefore  in 
rejecting  the  evidence. 

The  third  and  fourth  exceptions  turn  upon  the  same  principle,  and 
will  therefore  be  considered  together.  We  are  inclined  to  think  that 
the  evidence  mentioned  in  these  two  bills  of  exception  tended  some- 
what to  prove  the  innocence  of  the  plaintiff,  when  the  defendant 
prosecuted  him  for  perjury,  and  that  the  innocence  of  the  plaintiff 
was  known  to  the  defendant.  If  so,  it  went  to  prove  a  want  of  pro- 
bable cause,  and  therefore  ought  to  have  been  received. 

In  regard  to  the  fifth  bill  of  exception,  sufficient  does  not  appear 
on  the  paper  book  to  enable  us  to  judge  of  the  relevancy  and  ad- 
missibility  of  the  evidence  mentioned  in  it.  The  declaration  of  the 
plaintiff  is  not  given  in  the  paper  book,  nor  even  a  copy  of  the  warrant 
of  commitment  which  was  offered  to  be  read  to  the  jury  as  the  evi- 
dence mentioned  in  this  bill.  If  the  fact  of  the  plaintiff's  having 
been  committed  at  the  instance  and  by  the  procurement  of  the  de- 
fendant, without  any  probable  cause,  be  set  forth  in  the  plaintiff's 
declaration,  I  see  no  reason  why  it  should  not  have  been  admitted. 
But  if  it  is  not  mentioned  and  relied  on  by  the  plaintiff  in  his  decla- 
ration as  part,  at  least,  of  the  ground  of  his  complaint,  I  am  at  a  loss 
to  discover  why  it  should  have  been  offered  or  received. 

As  to  the  sixth  bill  of  exceptions,  we  can  perceive  no  error  com- 
mitted by  the  court  in  rejecting  the  evidence  mentioned  therein. 
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Indeed,  I  arn  unable  to  discover  the  purpose  or  object  for  which  it 
was  offered.  It  certainly  was  not  material  to  the  issue  trying,  whe- 
ther the  defendant  was  arrested  upon  a  capias  aa*  respondendum,  sued 
out  in  commencing  this  action,  committed  to  jail,  and  finally  com- 
pelled to  give  bail  to  answer  the  plaintiff  upon  it,  or  not. 

The  seventh  bill  of  exception  has  not  been  relied  on. 

The  judgment  of  the  court  below  is  reversed,  and  a  venire  de  novo 
awarded. 


Knisely  against  Shenberger. 

An  obligation,  which  in  its  terms  purports  to  be  that  of  one  person,  as  "  I 
hereby  bind  myself,  &c."  and  is  executed  by  more  than  one,  may  be  treated 
as  the  several  obligation  of  each  person  who  signs  it,  or  the  joint  obligation  of 
all. 

ERROR  to  the  common  pleas  of  York  county. 

Henry  Shenberger  against  Anthony  Knisely.,  Amicable  action 
and  case  stated,  in  substance  thus  : 

John  Patterson,  seised  of  fifty-five  acres  of  land,  conveyed  it  to  the 
plaintiff,  Henry  Shenberger.  At  the  time,  there  were  two  judgments 
in  favour  of  John  Baymiller  which  were  liens  upon  the  land  ;  and 
in  consideration  that  Shenberger  would  accept  the  deed  and  pay  the 
purchase  money,  which  he  did,  this  paper  was  executed  and  delivered 
to  him : 

«*  April  4th,  A.  D.  1832.  I  do  hereby  certify,  that  I  will  go 
security  for  John  Patterson,  that  the  judgments  in  favour  of  John 
Baymiller,  against  the  said  John  Patterson,  that  the  will  not  injure 
Henry  Shenberger,  &c.  In  witness  whereof  we  have  hereunto  set 
our  hands  the  day  and  year  above  written. 

"JoHN  PATTERSON. 
".ANTHONY  KNISELY." 

The  only  question  was,  whether  the  plaintiff,  upon  his  being 
damnified  by  these  judgments,  was  entitled  to  recover  from  Knisely. 

The  court  below  (Durkee,  President)  rendered  a  judgment  for  the 
plaintiff. 

Mayer  and  Evans,  for  plaintiff  in  error. 
Barnitz,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  counsel  for  the  plaintiff  in  error  attempted  to 

VII. — R  2 
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show  that  this  agreement,  to  indemnify  Shenberger  against  judg- 
ments which  bound  the  land  he  bought  from  Patterson,  was  the 
agreement  of  Patterson  alone,  because  it  began  "I  do  hereby,  &c." 
and  Patterson  signed  it  before  Knisely.  To  this,  two  answers  oc- 
curred: first,  that  where  a  writing  begins  as  this,  it  may  be  taken  as 
the  several  engagement  of  each,  or  joint  engagement  of  both,  Sel- 
wyri's  N.  P.  326  ;  besides  the  whole  of  the  agreement  contradicts 
this  construction.  It  would  be  absurd  to  suppose  that  John  Patterson 
went  security  for  himself.  But  the  case  stated  puts  an  end  to  this 
matter:  it  says,  this  agreement  was  executed  by  Anthony  Knisely, 
in  consideration  that  Shenberger  would  accept  the  deed  and  pay  the 
consideration,  notwithstanding  two  judgments  bound  the  land. 

If  ever  there  was  a  time  when  courts  listened  to  trivial  and  verbal 
inaccuracies  in  contracts,  when  the  real  meaning  and  intention  of 
the  parties  was  plain,  that  time  has  gone  by,  and  the  only  object  of 
courts  is,  that  where  the  meaning  and  intention  of  the  parlies  are  per- 
fectly plain,  no  grammatical  inaccuracy  or  want  of  the  most  appro- 
priate words  shall  render  the  instrument  unavailing. 

The  fact  that  Patterson  signed  this  paper  may  not  be  immaterial 
to  Knisely  hereafter:  it  will  show  that  he  is  not  a  volunteer  surety 
for  Patterson,  that  he  became  surety  in  the  presence  and  with  the 
knowledge  of  Patterson,  and,  perhaps,  a  jury  would  infer,  at  his 
request. 

Another  objection  was  attempted,  that  a  case  might  have  been 
stated  more  favourably  to  defendant.  It  may  be  possible,  that  a  case 
is  stated  so  defectively,  that  no  judgmentcan,  with  propriety,  be  given 
on  it,  and  in  such  cases  it  may  or  must  be  sent  back.  But.  where  a 
case  has  been  stated,  argued  aod  decided  in  the  common  pleas,  and 
judgment  there  given,  it  would  be  strange  if  this  court  would  undo 
and  reverse  all  this,  to  put  the  parties  to  the  trouble  and  expense  of 
another  trial. 

It  is  said  in  Fuller  v.  Trevor,  8  Serg.  fy  Rawlc  329,  to  be  settled, 
that  the  supreme  court  will  not  take  cognizance  of  a  writ  of  error  on 
a  case  stated  and  submitted  to  the  court  of  common  pleas,  unless  it 
be  agreed,  that  it  shall  be  subject  to  a  writ  of  error.  Now  our  paper 
books  show  no  such  agreement,  and  on  this  ground  the  plaintiff 
would  fail;  but  this  is  mentioned  only  to  remind  counsel  of  the  rule 
of  this  court  on  this  point.  It  was  not  noticed  in  the  argument,  and 
we  have  decided  on  the  case  as  if  a  writ  of  error  lay. 

Judgment  affirmed. 
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Good  against  Good. 

A  recognizance  in  the  orphan's  court  to  secure  the  interest  of  a  widow  under 
the  act  of  the  23d  of  March  1764,  is  not  unlawful,  and  an  action  may  be  main- 
tained upon  it,  either  by  the  widow,  or  by  her  equitable  assignee  after  her  death. 

A  recovery  in  an  action  of  debt  upon  a  recognizance  to  secure  the  payment 
to  several  heirs  under  the  intestate  laws,  by  one  of  them,  is  no  bar  to  a  sub- 
sequent suit  by  another. 

A  deposition  taken  in  an  action  between  A  and  B  is  not  admissible  in  an 
action  between  A  and  B  with  notice  to  C  as  terre-tenant,  when  it  is  sought  to 
charge  C's  land. 

Under  special  circumstances  it  may  be  competent  to  give  in  evidence  what  a 
witness  swore  on  a  former  trial,  to  corroborate  testimony  given  in  the  second 
trial. 

Quaere.  If  a  deposition  be  taken  in  an  action  between  A  and  B,  and  it  proves 
inadmissible,  would  it  be  inadmissible  in  another  action  between  the  same  parties, 
merely  because  it  was  not  taken  in  the  latter  case'! 

ERROR  to  the  district  court  of  Lancaster  county. 

The  president  of  the  orphan's  court  for  the  use  of  Joseph  Good 
against  John  Good  with  notice  to  Chrislian  Good  terre-tenant. 
Peter  Good  died  intestate,  seised  of  certain  real  estate,  and,  in  a  pro- 
ceeding in  the  orphan's  court,  under  the  intestate  laws,  on  the  24th 
of  September  1792,  the  same  was  taken  by  John  Good  the  defen- 
dant at  the  valuation,  upon  his  entering  into  a  recognizance  for  the 
payment  of  the  interest  of  the  widow  and  shares  of  the  other  heirs. 
Upon  this  recognizance  this  action  of  debt  was  brought  by  Joseph 
Good  to  recover  the  interest  of  the  widow,  from  whom  he  held  a 
transfer.  The  defendant  and  the  terre-tenant  severally  pleaded  nul 
liel  record,  payment  and  a  former  recovery. 

To  maintain  the  plea  of  nul  liel  record,  the  defendants  contended 
that  the  recognizance  upon  which  the  suit  was  brought  was  not  au- 
thorized or  directed  by  the  act  of  23d  of  March  1764.  That  the 
law  only  directed  the  recognizance  to  be  given  to  secure  the  interests 
of  the  heirs,  and  that  there  was  another  mode  of  securing  and  col- 
lecting the  interest  due  to  the  widow  by  the  charge  upon  the  land 
and  distress. 

Upon  the  plea  of  a  former  recovery,  the  defendants  gave  in  evidence 
the  record  of  an  action  and  judgment  by  one  of  the  heirs  to  recover 
his  share  of  the  valuation  upon  the  same  recognizance;  and  there- 
fore contended  that  no  subsequent  action  of  debt  could  be  maintained 
thereon. 

The  defendants  also  contended,  that  even  if  the  action  could  have 
been  maintained  by  the  widow  herself  in  her  lifetime,  yet  it  could 
not  by  Joseph  Good,  claiming  to  be  her  assignee,  and  after  her  death. 
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The  court  below  (Hays,  President)  ruled  all  these  points  against 
the  defendants. 

During  the  progress  of  the  trial,  the  plaintiff  offered  in  evidence  the 
deposition  of  Barbara  Good,  which  had  been  taken  in  a  prior  action 
brought  by  John  Good  against  Joseph  Good,  for  the  recovery  of  the 
price  of  grain  sold  and  delivered,  &c.  See  Good  v.  Good,  5  Watts 
116.  In  that  action  Joseph  Good  offered  to  set  off  his  claim  in  this, 
against  the  demand  of  John  Good,  and  took  the  deposition  to  establish 
it.  But  the  set-off  was  not  allowable  in  that  action  ;  and  the  court 
below  admitted  it  to  be  read  to  the  jury  on  this  trial. 

Barbara  Butts  having  testified  as  a  witness  for  the  plaintiff  on 
the  trial,  the  defendant  gave  some  evidence  tending  to  discredit  her ; 
the  plaintiff  then  offered  to  prove  what  she  had  sworn  upon  a  former 
trial  of  the  cause  ;  this  was  objected  to  by  the  defendant,  but  the 
court  admitted  it  and  sealed  a  bill  of  exception. 

Champneys  and  JVorn's,  for  plaintiffs  in  error. 

That  the  action  could  not  be  maintained  upon  such  a  recognizance, 
cited,  the  act  of  25  March  1764,  found  in  3  Smith's  Laws  198,  sect. 
3 ;  2  Penns.  Rep.  355  ;  1  Watts  259  ;  1  Dall  265 ;  1  Serg.  $  Rawle 
497;  5  Serg.  4"  Rwle  147  ;  14  Serg.  fy  Rawle  191  ;  1  Walts  421  ; 

2  Bac.  Jib.  687.     That  the  action  could  not  be  maintained  for  the 
use  of  Joseph  Good,  cited,  13  Serg.  fy  Rawle  265 ;  14  Serg.  fy  Rawle 
431  ;  6  Serg.  fy  Rawle  44.    That  the  former  recovery  in  an  action  of 
debt  upon  the  recognizance  is  a  bar  to  this  action,  5  Watts  120;   6 
Serg.  #  Rawle  57 ;  3  Serg.  fy  Rawle  204;  9  Wend.  287;  12  Wend. 
504;  16  Johns.  Rep.  136  ;  4  Rawle  273  ;  7  Bac.  M.  23,  24,  26;  11 
Serg.  #  Rawle  119;  6  Watts  53 ;  5  Serg.  fy  Rawle  130.     That  the 
deposition  taken  in  the  former  action  should  not  have  been  received 
in  evidence  in  this,  because  the  parties  are  essentially  different,  6 
Serg.  4-  Rawle  44 ;  7  Serg.   fy  Rawle  1  ;  1  Whart.  Dig.  274,  pi  . 
35,  36,  37;  1  Stark.  Ev.  198,  264;   16  Serg.  fy  Rawle  379.     What 
Barbara  Butt  swore  in  a  former  trial  was  not  competent  evidence, 

3  Stark.  Ev.  1758  ;  8  Serg.  fy  Rawle  317;  7  Serg.  fy  Rawle  156; 
5  Rawle  96 ;  1  Stark.  Ev.  147,  148,  149. 

Montgomery  and  Jenkins,  for  defendant  in  error. 

On  the  first  question,  cited,  2  Bl.  Com.  341,  465  ;  7  Com.  Dig. 
715,  tit.  Pleader,  6.  13;  2  Watts  200.  That  the  former  recovery  is 
no  bar,  3  Chit.  PL  247;  Cro.  Eliz.  608,  817;  14  Vin.  M.  609,  tit. 
Judgment;  Id.  637;  2  Saun.  Rep.  71,  see  also  note  4;  1  Walts  420; 
1  Penns.  Prac.  300.  As  to  the  deposition  of  Barbara  Good,  6  Serg. 
4*  Rawle  45;  5  Rawle  91. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  two  first  errors  and  the  last,  that  is,  the  thir- 
teenth, will  be  considered  in  immediate  connexion  with  each  other, 
as  two  of  them  present  nearly  the  same  question,  and  each  contains 
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a  proposition,  which,  if  true,  would  go  to  defeat  the  plaintiff's  right 
helow  (o  maintain  this  action. 

The  propositions  relied  on  by  the  counsel  for  the  plaintiff  in 
error  in  regard  to  these  errors  are:  First,  That  no  action  can  be  sus- 
tained upon  the  recognizance  for  the  recovery  of  the  arrearages  of  in- 
terest which  became  payable  to  the  widow,  under  the  decree  of  the 
orphan's  court,  upon  one-third  of  the  valuation  money  of  the  real 
estate,  decreed  to  the  plaintiff  in  error,  John  Good  ;  because  a  recog- 
nizance to  secure  the  payment  thereof  was  not  only  unauthorised  by 
the  act  of  the  23d  of  March  1764  (3  Smith's  Laws  159,  in  notes),  in 
virtue  and  pursuance  whereof  the  orphan's  court  decreed  the  estate 
to  Good,  the  conusor,  but  because  the  maintenance  of  an  action 
thereon  would  be  contrary  to  the  spirit  and  prohibition  of  the  subse- 
quent acts  of  assembly,  and  especially  of  the  act  of  the  21st  of  March 
1806,  which  enacts  that  "  in  all  cases,  where  a  remedy  is  provided, 
or  duty  enjoined,  or  any  thing  directed  to  be  done  by  any  act  or  acts 
of  assembly  of  this  commonwealth,  the  directions  of  said  acts  shall 
be  strictly  pursued,  and  no  penalty  shall  be  inflicted,  or  any  thing 
done  agreeably  to  the  provisions  of  the  common  law  In  such  cases, 
further  than  shall  be  necessary  for  carrying  such  act  or  acts  into 
effect."  Purd.  Dig.  (1837)  51. 

Second,  That  a  former  recovery  and  judgment  having  been  ob- 
tained upon  the  same  recognizance,  in  an  action  of  debt  commenced 
and  prosecuted  by  Barbara  Butts,  one  of  the  children  of  the  intestate, 
though  for  her  own  use  exclusively,  no  subsequent  action  of  debt 
can  be  maintained  thereon  for  the  use  of  any  one. 

Third,  Admitting  that  this  action  might  have  been  sustained  by 
Barbara  Good  for  her  use  in  her  lifetime,  yet  she  being  now  dead,  it 
cannot  be  maintained  by  Joseph  Good  for  his  use  as  her  assignee. 

We,  however,  are  of  opinion,  that  these  propositions  are  all  unten- 
able ;  and  that  the  errors  based  upon  them,  therefore,  cannot  be  sup- 
ported. 

As  to  the  first,  the  words  of  the  act  of  1764,  fourth  section,  relative 
thereto,  are:  "that  where  any  estate  in  lands,  &c.  cannot  be  di- 
vided amongst  the  children,  or  widow  and  children  of  the  intestate, 
without  prejudice  to  or  spoiling  the  whole,  the  same  being  K>  repre- 
sented and  made  appear  to  the  orphan's  court  of  ihe  county  where 
the  lands,  &c.  shall  be,  then  the  said  court  may,  but  not  otherwise, 
order  the  whole  to  the  eldest  son,  if  he  shall  accept  it,  or  any  of  the 
other  sons  successively,  upon  the  eldest  son's  refusal;  or  if  there  be 
no  son,  or  all  the  sons  refuse,  then  to  the  eldest  daughter  of  the  said 
intesiate,  and  on  her  refusal,  to  any  of  the  other  daughters  suc- 
cessively ;  he  or  they,  or  some  friend  for  him,  her  or  them,  paying  to 
the  other  children  of  the  intestate  their  equal  and  proportionable 
parts  of  the  true  value  of  such  lands,  &c.,  as  upon  a  just  appraisement 
thereof,  pursuant  to  the  act  for  settling  intestate's  estates  aforesaid, 
is  directed,  or  giving  good  security  for  the  payment  thereof,  in  some 
reasonable  time,  as  the  said  orphan's  court  shall  limit  and  appoint ; 
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and  the  person  or  persons  to  whom  or  whose  use,  payment  or  satis- 
faction shall  be  so  made  for  their  respective  parts  or  shares  of  de- 
ceased's lands  in  manner  aforesaid,  shall  be  forever  barred  of  all  right, 
title  or  demand,  of,  in,  to  or  out  of  the  intestate's  lands,  &c.  afore- 
said. But  where  the  wife  is  living,  and  the  whole  premises  shall  be 
adjudged  and  ordered  to  the  heir  at  law  or  any  of  the  other  children, 
the  wife  of  the  person  so  deceased  shall  not  be  entitled  to  the  sum 
at  which  the  purpart  or  share  of  her  estate,  so  as  aforesaid  ordered  to 
the  heir  at  law  or  any  of  the  other  children,  shall  be  valued  ;  but  the 
same,  together  with  the  interest  thereof,  shall  be  and  remain  charged 
upon  the  premises,  and  the  interest  thereof  shall  be  regularly  and 
annually  paid  by  the  heir  at  law,  or  such  other  child,  to  whom  the 
same  shall  be  adjudged,  his  or  her  heirs  or  assigns,  holding  the  said 
lands,  to  be  recovered  by  such  mother,  by  distress  or  otherwise,  as 
rents  in  this  province  are  usually  recovered,  to  his  or  her  said  mother, 
during  her  natural  life ;  which  the  said  mother  shall  accept  and  re- 
ceive in  lieu  and  full  satisfaction  of  her  dower  at  common  law.  And 
at  the  decease  of  the  said  mother,  the  said  principal  sum,  so  as  afore- 
said valued  and  adjudged,  shall  be  paid  by  the  said  heir  at  law,  or 
other  child  aforesaid,  to  whom  the  same  shall  be  adjudged,  his  or  her 
heirs  or  assigns,  holding  the  premises,'  and  shall  be  distributed  and 
divided  by  the  said  court  to  and  among  the  said  children  of  her  hus- 
band and  their  representatives,  according  to  the  direction  of  the  act 
of  assembly  herein  before  mentioned,  made  in  the  fourth  year  of 
Queen  Anne,  allotting  two  shares  to  the  eldest  son,  or  to  his  repre- 
sentative or  representatives." 

Now,  although  it  is  true  that  the  taking  of  a  recognizance,  in  or- 
der to  secure  the  payment  of  any  portion  of  the  valuation  money  of 
the  real  estate  of  the  intestate,  is  not  prescribed  by  the  act,  yet  it  is 
equally  true  that  it  is  not  expressly  prohibited  ;  nor  is  there  any  thing 
contained  therein  which  militates  in  the  least  against  the  court's  re- 
quiring such  security  to  be  given.  As  to  two-thirds  of  the  valuation 
money, 'it  is  expressly  directed  by  the  act  that  it  shall  be  either  paid 
in  hand  or  secured  to  be  paid  within  some  reasonable  time  before  the 
court  shall  adjudge  the  land,  &c.  to  the  party  wishing  and  other- 
wise entitled  to  take  it.  But  because  nothing  is  said  in  the  act  of 
any  security  being  given  for  the  payment  of  the  principal  of  the  re- 
maining third  at  the  widow's  death,  or  the  interest  thereon,  annually 
to  her  during  her  life,  it  is  urged  that  the  legislature  intended  that 
no  security  creating  a  personal  liability  for  the  payment  of  either 
should  he  given  by  the  party  or  required  by  the  court.  It  is  certainly 
difficult,  if  not  impossible,  to  discover  any  good  reason  why  the  legis- 
lature should  have  designed  to  exclude  all  personal  liability  in  such 
case  that  would  not  have  made  it  equally  just  and  expedient  to  have 
done  so  in  regard  to  the  prior  two-thirds.  As  to  these  two-thirds, 
nothing  is  said  about  their  remaining  a  charge  or  lien  upon  the  land, 
where  the  court  shall  have  granted  a  reasonable  time  for  the  pay- 
ment thereof;  and  yet  I  cannot  believe  that,  for  this  reason,  it  would 
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be  contended  by  any  one  that  a  recognizance,  or  any  other  security 
taken  by  the  court  for  the  payment  thereof,  making  the  same  a 
charge  upon  the  land  till  paid,  was  contrary  to  the  act,  and  conse- 
quently void.  But  if  the  reasoning  of  the  counsel  for  the  plaintiff 
in  error  were  to  be  adopted,  it  would  seem,  on  principles  of  parity, 
to  lead  inevitably  to  this  conclusion.  To  rne  it  is  plain,  that  the 
whole  scope,  as  well  as  the  object  and  design,  of  the  act  shows 
clearly  that  the  legislature  did  not  intend  to  restrain  the  court  from 
taking  the  best  security  that  could  be  conveniently  obtained  for  the 
payment  of  every  or  any  part  of  the  money ;  and  this  seems  to  be 
evidenced,  beyond  all  doubt,  by  the  very  clause  which  provides  that 
the  widow's  third  shall  be  charged  upon  the  land ;  thus  putting  it 
out  of  the  power  of  the  court  to  adjudge  the  land  to  the  party  taking 
it  discharged  from  the  payment  thereof;  not  because  it  was  consi- 
dered that  it  would  be  improper  to  take  personal  security  for  the 
payment  of  it,  but  because  it  was  conceived  that  that  alone  might 
not  always  prove  sufficient,  and  it  was  deemed  necessary,  therefore, 
to'make  it  expressly  a  charge  upon  the  land.  As  the  time  of  pay- 
ment depended  upon  the  life  of  the  widow,  it  was  obvious,  therefore, 
that  it  might  be  protracted  even  half  a  century  or  more,  a  space  of  time 
sufficiently  long,  in  the  common  vicissitudes  of  human  affairs,  to 
make  the  best  of  personal  security  at  the  time  of  taking  it.  alto- 
gether worthless  before  the  last  day  of  payment  should  come  round; 
and  therefore  it  was  that  the  legislature  made  it  a  charge  upon  the 
land,  merely  from  motives  of  caution,  so  that  the  payment  of  the 
money,  after  any  lapse  of  time,  might  be  made  perfectly  secure,  and 
not  with  any  view  to  prevent  the  court  from  requiring  and  taking 
personal  security  in  addition  thereto,  because  it  might  be  unpleasant 
to  the  party  taking  the  land  to  become  personally  bound  for  it.  We 
therefore  consider  the  recognizance  good  in  favour  of  the  widow,  as 
also  of  the  children  for  whose  benefit  it  was  intended. 

The  recognizance  being  good,  it  must  then  be  made  available ; 
which  can  only  be  effected  by  giving  the  party  injured  by  a  breach 
thereof,  a  right  to  sue  and  maintain  his  action  upon  it.  And  the 
act  of  1806,  referred  to  above,  cannot  be  made  to  interfere  with  such 
right. 

The  second  proposition,  that  the  former  recovery  is  a  bar  to  the 
action,  will  now  be  noticed.  In  doing  so  it  will  be  proper  first  to 
ascertain  the  nature  of  a  recognizance  and  the  degree  of  verity  which 
the  law  attaches  to  it  as  evidence ;  and  why  it  is  that  a  former  re- 
covery, by  judgment,  upon  any  cause  of  action,  forms  a  bar  to  a 
second  action's  being  maintained  precisely  upon  the  same  cause. 

A  recognizance  is  defined  to  be  an  obligation  of  record,  which  a 
man  enters  into  before  some  court  of  record,  or  magistrate  duly  au- 
thorised, with  condition  to  do  some  particular  act;  as  to  appear  at 
the  assizes,  to  keep  the  peace,  to  pay  a  debt,  or  the  like.  2  Bl. 
Comm.  341.  The  orphan's  court,  before  which  the  recognizance 
was  taken,  here  being  made  a  court  of  record  by  the  act  of  1713,  the 
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recognizance  must  therefore  be  considered  as  a  matter  of  record,  and 
the  record  alone  being  evidence  of  it,  it  is  conclusive ;  and  when  es- 
tablished thereby,  it  cannot  be  gainsaid.  Although  the  same,  yet 
certainly  no  more,  may  be  predicated  of  a  judgment ;  so  that  if  the 
conusee  of  a  recognizance  has  obtained  a  judgment  in  an  action  of 
debt  upon  it,  and  had  execution  awarded,  he  notwithstanding  may 
proceed  again  in  the  same  way  upon  the  instrument  itself;  because, 
as  it  is  said,  the  recognizance  and  judgment  are  both  matter  of  record 
and  of  equal  degree;  and  therefore  one  cannot,  be  determined  by  the 
other.  3  Chilly's  Civil  PL,  in  notis,  248;  Cro.  Eliz.  608,  817;  1 
Roll.  Mr.  601.  And  when,  as  would  seem  to  have  been  the  case 
here,  the  judgment  in  the  former  recovery  was  had  and  taken,  not 
for  the  amount  of  the  recognizance,  but  for  a  much  less  sum,  that 
portion,  merely,  which  was  corning  to  one  of  the  children  of  the  in- 
testate, the  non  payment  whereof  was  assigned  as  the  only  breach 
of  the  condition  of  the  recognizance  therein,  there  cannot  be  the 
least  colour  upon  principles  of  equity,  more  than  upon  those  of  law, 
to  make  it  a  bar  here,  where  the  breach  assigned  is  totally  different, 
and  the  injury  arising  therefrom  found,  by  the  verdict  of  the  jury,  to 
have  been  in  nowise  satisfied. 

Then  as  to  the  third  proposition,  we  consider  it  quite  untenable 
also.  The  action,  it  must  be  observed,  is  not  in  the  name  of  Joseph 
Good  ;  nor  could  it  be  sustained  in  either  that  of  Barbara  Good,  were 
she  living,  or  that  of  Joseph  Good,  as  her  assignee,  because  she  is 
not  named  as  the  conusee  in  the  recognizance  ;  and  it  is  only  in  the 
name  of  the  conusee  that,  an  action,  such  as  the  present,  can  be  sup- 
ported. Barbara  Good  was  merely  one  of  the  persons  for  whose 
benefit  the  recognizance  was  taken  by  the  orphan's  court  in  the 
official  name  of  the  president  judge  thereof.  Hence  the  action  has 
been  very  properly  brought  in  thai  name  for  the  use  of  Joseph  Good. 
The  action  being  entered  upon  the  record  for  his  use  merely  indicates 
that  it  is  brought  by  him  ;  that  he  claims  to  recover  the  money 
therein  demanded,  for  his  own  use ;  and  that,  if  he  fails  in  the 
action,  he  is  willing  to  pay  and  agrees  to  be  be  held  responsible  for 
the  costs.  The  breaches,  set  forth  in  the  declaration,  are  the  non 
payment  of  the  interest  to  the  widow  as  it  became  due  and  payable 
annually,  according  to  the  condition  of  the  recognizance;  and  that 
he  the  said  Joseph  had  become  entitled,  in  equity,  to  recover  it,  by 
virtue  of  an  assignment  thereof,  made  to  him  by  the  widow  in  her 
lifetime,  for  a  valuable  consideration.  That  the  assignment,  if  fairly 
obtained,  gave  him  a  right,  in  equity  at  least,  to  claim  and  to  receive 
this  interest,  cannot  be  questioned;  which  was  sufficient  to  warrant 
him  in  bringing  this  action  and  having  it  entered  for  his  use. 

The  third  error,  being  the  next  that  we  come  to,  is  the  bill  of 
exception  to  the  opinion  of  the  court  below  in  admitting  the  deposi- 
tion of  Barbara  Good.  The  objection  to  the  admission  of  it  is,  that 
it  was  not  taken  under  a  rule  of  court  in  this  cause;  nor  yet  in  any 
other  cause,  wherein  the  same  matter  was  in  dispute  between  the  same 
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parties  or  persons.  The  words  of  the  act  under  which  it  is  said  that 
the  deposition  was  taken  and  properly  received  in  evidence,  are,  "any 
deposition  taken,  or  to  be  taken  in  any  cause,  which  by  the  rules  of 
law  may  be  read  in  evidence  on  the  trial  of  the  cause  in  which  it  is  or 
may  be  taken,  shall  be  allowed  to  be  read  in  evidence  in  any  subse- 
quent cause  wherein  the  same  matter  shall  be  in  dispute  between  the 
same  parties  or  persons,  their  heirs,  executors,  administrators  or  assigns; 
provided,  that  such  deposition  shall  be  admitted  in  such  subsequent 
cause,  under  the  same  rules  and  restrictions,  as  if  it  had  been  offered  to 
be  read  on  the  trial  of  the  original  cause."  It  appears  that  the  depo- 
sition was  taken  in  a  prior  action,  brought,  by  John  Good  alone 
against  Joseph  Good,  solely  for  the  recovery  of  the  price  of  grain, 
&c.,  sold  and  delivered  by  the  former  to  the  latter,  wherein  Joseph 
Good  offered  to  set  off  his  claim  in  this  action  against  the  claim  of 
John  in  his  prior  action,  but,  under  the  particular  circumstances 
attending  the  two  actions,  both  of  which  were  pending  in  the  same 
court  at  the  time,  it  was  held,  upon  error  afterwards,  by  this  court, 
that  such  set  off  could  not  be  made.  This  action,  however,  cannot 
be  said  to  be  exclusively  between  John  Good  and  Joseph  Good,  but 
rather  between  Joseph,  below,  as  plaintiff,  and  John  and  Christian 
Good  as  defendants ;  and,  therefore,  not  properly  between  the  same 
parties  or  persons,  their  heirs,  executors,  administrators  or  assigns, 
as  that  wherein  the  deposition  was  taken,  which  seems  to  be  requi- 
site according  to  the  terms  of  the  act.  It  is  said,  however,  that 
Christian  Good  is  no  party  to  the  recognizance,  which  is  certainly 
true;  and  that,  at  most,  he  can  only  be  considered  a  party  to  this 
action  as  the  assignee  of  John  Good,  and,  therefore,  the  case  still 
comes  within  the  terms  and  provisions  of  the  act.  But  it  is  clear 
that  "  assigns,"  according  to  the  true  import  of  the  act,  means  those 
persons  who  shall  become  such  after  the  taking  of  the  deposition, 
which  was  not  the  case  here  ;  otherwise  the  greatest  injustice  might 
follow,  by  making  a  man  liable  to  be  divested  of  his  rights  upon 
testimony  taken  in  a  suit  to  which  he  is  no  party,  and  commenced 
after  he  had  become  completely  invested  with  such  rights,  without 
any  opportunity  whatever  afforded  him  of  a  cross-examination.  To 
admit  evidence,  taken  under  such  circumstances,  going  to  charge  or 
affect  his  rights,  would  be  contrary  to  every  principle  of  law  as  well 
as  natural  justice;  and,  therefore,  it  cannot  for  a  moment  be  sup- 
posed that  the  legislature  intended  it,  seeing  they  have  not  directed 
in  plain  terms  that  it  shall  be  so.  Christian  Good,  as  appears  by 
his  deed  of  conveyance,  became  assignee  of  part  of  the  land  only, 
which  is  all  that  he  holds  or  ever  claimed  of  it,  long  before  the  de- 
position, and  indeed  before  either  of  the  actions  was  instituted.  We 
are,  therefore,  of  opinion  that  the  court  below  erred  in  admitting  the 
deposition  of  Barbara  Good.  But,  besides,  it  may  be  questionable, 
as  it  was  not  competent  for  Joseph  Good  to  give  the  deposition  in 
evidence  in  the  action  wherein  it  was  taken,  and  thus  to  bring  the 
matter  in  dispute  here  into  the  contest  between  the  parties  there, 
vii. — s 
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and  to  have  it  tried  and  passed  upon  there,  whether  the  deposition 
ought  not  to  he  considered  as  inadmissible  on  that  ground  also ;  but, 
as  this  ground  was  not  taken  by  the  counsel  at  the  argument,  and 
the  deposition  is  held  inadmissible  for  other  reasons,  no  opinion  is 
meant  to  be  expressed  upon  this  last  ground  suggested. 

The  remaining  errors,  with  the  exception  of  the  seventh,  ninth, 
tenth  and  eleventh  bills  of  exception  to  evidence,  were  very  properly 
given  up,  as  not  tenable,  by  the  counsel  for  the  plaintiff  in  error. 
But  since  we  have  decided  that  the  deposition  of  Barbara  Good  ought 
not  to  have  been  received  in  evidence,  the  questions  involved  in  the 
seventh,  ninth  and  eleventh  bills  of  exception  cannot  arise  again  on 
a  subsequent  trial  of  the  cause,  and  therefore  need  not  be  passed  on 
here. 

Then  as  to  the  tenth  bill  of  exception,  which  was  taken  to  the 
opinion  of  the  court,  in  permitting  the  testimony  of  Barbara  Butts, 
as  given  by  her  on  the  trial  of  1835,  to  be  read  in  evidence,  in  order 
to  corroborate  and  confirm  her  evidence  as  given  there  on  the  trial 
going  on,  we  are  inclined  to  think  that  under  the  special  circum- 
stances of  the  case  the  court  below  was  right  in  admitting  it.  The 
counsel  for  the  plaintiff  in  error  had  previously,  for  the  avowed  pur- 
pose of  discrediting  the  evidence  of  Barbara  Butts,  been  permitted  to 
prove,  by  Frederick  Pfeifer,  the  declarations  of  Joseph  Good,  the 
plaintiff  in  error,  made  by  him  in  February  1837,  that  he  intended 
lo  give  to  the  rest  (meaning  his  brothers  and  sisters,  of  whom  Barbara 
Butts  was  one)  all  that  he  should  recover  beyond  what  was  justly 
coming  to  himself.  And  though  the  better  opinion  seems  to  be, 
that  confirmatory  evidence,  such  as  was  given  here,  is  not  admissible 
generally,  merely  because  the  credit  of  the  witness  is  impeached,  by 
showing  his  general  character  for  truth  to  be  bad,  or  that  he  has 
given  a  different  account  of  the  matter  at  another  time,  yet  it  seems 
10  be  admitted  by  all,  that  special  circumstances  may  render  it  ad- 
missible;  as  for  instance,  to  contradict  evidence  tending  to  show 
that  the  account  of  the  witness  was  a  fabrication  of  late  date  induced 
by  some  occurrence  at  the  time,  when  consequently  it  becomes  ma- 
terial to  show  that,  the  same  account  had  been  given  before  its  ulti- 
mate effect  and  operation,  arising  from  the  change  of  circumstances, 
could  be  foreseen;  1  Stark.  Ev.  148,  149;  Craig  v.  Craig,  5  Rawle 
97,  98;  so  here  we  think  that  it  was  not  improper  to  show  that 
Baibara  Butts  had  given  the  same  account  of  the  matter  in  1835, 
two  years  before  Joseph  Good  declared  his  intention  of  dividing 
what  he  might  recover  with  the  witness,  that  she  gave  on  the  trial 
t  hen,  after  he  had  declared  such  intention.  We  think  it  was  material, 
because  it  tended  in  some  degree  perhaps  to  show,  that  the  declara- 
tion made  by  Joseph  Good,  to  share,  in  a  particular  event,  some  part 
of  his  recovery  with  the  witness,  had  not  influenced  her  to  give  the 
account  of  the  matter  she  did. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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A  testator  having  bequeathed  to  his  widow  all  his  personal  estate  for  her  life 
or  widowhood,  the  executor  is  not  bound,  before  he  delivers  it,  to  take  security 
for  its  return. 

APPEAL  by  J.  Hoops  from  the  decree  of  the  orphan's  court  of 
York  county,  settling  the  administration  account  of  Jesse  Brinton 
and  Mills  Hays,  executors  of  John  Brinton  deceased. 

Jno.  Brinton's  will.  "  I  give  and  bequeath  unto  my  wife  Lydia 
all  my  estate  both  real  and  personal,  to  be  held  and  enjoyed  by  her 
for  and  during  her  natural  life,  or  so  long  as  she  shall  remain  my 
widow,  with  the  exception  of  one  bed  (&c.  given  to  a  daughter), 
and  at  the  decease  of  my  widow,  or  if  she  should  marry  again,  in 
either  of  these  cases  I  order  and  direct  my  land  to  be  sold,  together 
with  all  my  stock,  my  household  and  other  effects,  by  my  executors, 
and  the  money  arising  from  such  sale  to  be  equally  divided  among 
my  children." 

After  the  death  of  the  widow,  Jesse  Brinton  and  Mills  Hays,  the 
executors,  were,  on  the  8th  of  September  1835,  cited  to  settlement, 
and  on  the  4th  of  November  1835  filed  an  account,  in  which  "  the  ac- 
countants charge  themselves  with  the  proceeds  of  the  sale  of  the  per- 
sonal property  before  the  death  of  the  widow,  it  having  been  taken  to 
pay  debts,  the  balance  having  been  willed  to  the  widow  for  life,  85 
dollars  85  cents;  the  balance  of  the  estate  having  come  into  their 
hands  since  the  death  of  the  widow,  they  have  fairly  disposed  of,  but 
the  money  not  having  been  paid,  they  omit  for  a  future  settle- 
ment." 

The  executors  charged  themselves  with  nothing  more  on  this  ac- 
count. They  then  took  credit,  among  others,  for  payments  No. 
21,  to  cash  paid  Lydia  Brinton,  16  dollars;  No.  22,  to  cash  paid  Lydia 
Brinton,  17  dollars  81  cents;  and  produced  a  balance  in  their  own 
favour  of  32  dollars  42  cents. 

On  behalf  of  James  Hoops,  as  guardian,  and  others,  the  above 
items,  Nos.  21  and  22,  were,  among  others,  excepted  to. 

On  the  5th  of  March  1836,  the  executors,  again  being  cited,  filed 
another  account,  in  which  they  corrected  errors  in  the  first,  and 
charged  themselves  with  real  and  personal  estate  sold  after  the 
widow's  death,  amounting  together  to  1050  dollars  78  cents,  of 
which  607  dollars  were  derived  from  the  sale  of  land. 

They  then  asked  credit,  among  others,  for  the  balance  claimed  by 
them  on  their  first  account,  viz.  32  dollars  42  cents;  and  "for 
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trouble  and  responsibility  in  managing  the  estate  eleven  years,  whilst 
in  the  hands  of  the  widow,  100  dollars. 

Auditors  reduced  the  claim  "  for  trouble,  &c."  to  70  dollars,  and 
allowed  the  credits  Nos.  21  and  22  ;  and  exceptions  were  filed  to 
their  report. 

Samuel  Downs,  a  witness  for  accountants,  deposed  thus :  "Lydia 
Brinton  told  me  that  in  1228  or  1829,  in  harvest,  Jesse  Brinton,  one 
of  the  executors,  had  paid  to  her,  the  said  Lydia,  the  widow,  the 
balance  of  the  vendue  money  of  said  estate,  and  that  she  had  divided 
it  among  her  children,  and  said  they  might  make  use  of  it,  as  she 
had  enough  to  live  on.  She  showed  me  timber  in  a  frame  building 
which  she  said  she  got  from  said  Jesse." 

The  orphan's  court  (Durkee,  President)  disallowed  the  exceptions, 
and  confirmed  the  report. 

From  which  J.  Hoops,  as  guardian,  appeals,  and  alleges  that  the 
orphan's  court  erred  in  allowing  credits  Nos.  21  and  22  on  the  first 
account,  and  in  allowing  70  dollars  to  the  executors  "  for  trouble,  &c." 

Evans  and  Mayer,  for  appellants. 
Fisher,  for  appellees. 

PER  CURIAM. — It  was  formerly  the  practice  of  chancery  to  exact 
security  in  cases  of  this  kind ;  but  no  more  was  usually  exacted, 
when  the  chattels  in  this  case  were  delivered,  than  an  inventory 
stating  that  they  were  put  into  the  custody  of  the  immediate  legatee, 
subject  to  the  limitation  over;  and  even  this  much,  perhaps,  had  not 
been  practised  in  Pennsylvania.  They  might  be  worn  out  by  use 
or  destroyed  by  accident ;  and  it  was  deemed  enough  that  the  testator 
had  confided  them  to  the  first  object  of  his  bounty,  to  prevent  a  chan- 
cellor, except  in  very  special  circumstances,  from  adding  a  condition 
which  he  had  not  thought  fit  to  add.  For  the  future,  however,  the 
subject  is  differently  disposed  of  by  the  act  of  the  24th  of  February 
1834,  section  forty-nine,  which  directs  security,  under  the  direction 
of  the  orphan's  court,  to  be  given  in  all  cases. 

Decree  affirmed. 
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Power  against  Power. 

The  joinder  of  a  widow  as  a  co-defendant  with  the  heirs  at  law  of  an  intestate 
in  an  action  of  partition  is  error  :  and  cannot  be  cured  by  the  plaintiff  entering 
a  nolle  prosequi  as  to  her. 

A  submission,  whether  by  deed,  parol  or  rule  of  court,  like  any  other  naked 
authority,  is  countermandable  before  execution  of  it,  though  expressed  to  be 
irrevocable. 

The  death  of  a  party  to  a  submission  is  a  revocation  of  it,  so  that  the  arbitrators 
could  legally  act  only  by  force  of  a  fresh  delegation  of  authority. 

An  award  which  is  void  as  to  one  of  the  parties  interested  in  it,  is  void  as  to 
all  the  rest. 

ERROR  to  the  common  pleas  of  Pern/  county. 

This  was  an  action  of  pariition  in  the  court  of  common  pleas  of 
Perry  county,  in  which  the  parties  were  William  Power,  plaintiff, 
against  Alexander  Power,  Edward  Power,  Dr  John  M.  Laird,  and 
Julia  his  wife  ;  Fatima  M'Clelland,  Henry  M'Clelland,  Elias  M'Clel- 
land,  Hannah  M'Clelland  and  James  M'Clelland,  by  their  guar- 
dian James  Marshell ;  and  Louisa  M'Clelland,  by  her  guardian 
Frederick  Eichelberger,  defendants. 

5th  January  1838,  Alexander  Power  and  Edward  Power  appear 
by  A.  C.  Harding,  and  do  not  gainsay  the  partition,  and  agree  that 
judgment  be  entered  as  to  them.  John  M.  Laird  and  Julia  his  wife 
do  not  appear.  Fatima  M'Clelland  does  not  appear.  The  court, 
having  examined  the  titles  of  the  plaintiff  and  of  the  above  named 
defendant?,  and  being  satisfied  as  to  the  quantity  of  their  respective 
parts  and  purparts,  as  well  of  the  plaintiff,  which  has  been  duly  ex- 
amined, as  the  above  named  defendants,  they  enter  judgment  against, 
.them  (except  as  to  Fatima  M'Clelland),  that  partition  be  made  be- 
tween them  according  to  the  statement  filed,  exhibiting  their  re- 
spective parts  and  purparts.  As  to  Fatima  M'Clelland,  the  court 
being  of  opinion  that  she  is  not  entitled  to  any  share  or  purpart,  and 
as  to  her  the  plaintiff  enters  a  nolle  prosequi,  which  is  now  done. 

The  jury  being  duly  selected,  empanelled  and  sworn,  £c.,  it  was 
agreed  that  they  be  discharged,  and  that  the  following  facts  be  con- 
sidered as  duly  found  by  them  as  a  special  verdict,  with  right  to 
either  party  to  sue  out  a  writ  of  error,  &c. 

James  Power  made  his  last  will,  &c.,  dated  22d  February  1813, 
which  was  duly  proved  in  April  1813.  He  authorized  his  executors 
to  sell  and  convey  the  lands  therein  referred  to.  His  executors 
named  resigned  ;  and  John  D.  Creigh  was  duly  appointed  admin- 
istrator, with  the  will  annexed.  The  said  wi'l  i?  pi;ule  mif  r-f  t'»<-- 
\n.—s  2 
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facts  found  by  this  special  verdict.  The  widow  of  James  Power  died 
in  the  year  1823.  On  the  14th  December  1833,  John  D.  Creigh, 
administrator,  &c.  agreed,  with  the  consent  of  all  the  legatees  of 
James  Power,  to  sell  and  convey  the  lands  referred  to,  to  James 
M'Clelland,  according  to  the  terms  of  an  agreement  between  them, 
dated  the  14th  December  1833;  and  in  accordance  with  an  agree- 
ment between  the  said  legatees,  dated  the  same  14th  December  1833, 
which  make  part  of  this  verdict ;  and  in  accordance  with  the  same 
agreement,  and  agreeably  to  its  terms,  a  deed  was  executed  and  de- 
livered to  the  said  James  M'Clelland  by  the  said  J.  D.  Creigh,  on 
the  14th  of  April  1834.  Though  absolute  on  its  face,  it  was  to  be 
subject  to  the  several  conditions  and  agreements  entered  into  between 
the  parties  as  above  stated. 

The  following  papers  are  made  part  of  this  verdict.  The  paper 
headed,  The  administration  account  of  John  D.  Creigh,  &c.  and  the 
agreement  indorsed,  signed  by  all  the  legatees  of  James  Power, 
dated  14th  April  1834. 

Account  of  Fatima  Power,  with  the  receipt  and  agreement  of 
James  M'Clelland,  dated  29th  March  1834. 

Receipt  and  indemnity  for  legacy  to  Fatima  Power,  by  James 
M'Clelland,  dated  8th  April  1834. 

Bond  of  indemnity,  signed  William  Power,  Edward  Power,  James 
M'Clelland  and  John  M.  Laird,  dated  8th  April  1834. 

Receipt  and  indemnity  for  Julia's  legacy,  signed  John  M.  Laird, 
James  M'Clelland  and  Edward  Power,  dated  8th  April  1834. 

Receipt  and  indemnity  for  Edward  Power's  legacy,  signed  Edward 
Power,  James  M'Clelland  and  John  M.  Laird,  dated  8th  April  1834. 

Receipt  and  indemnity  for  James  Power's  legacy,  signed  John  M. 
Laird,  Alexander  Power,  James  M'Clelland,  William  Power  and  Ed- 
ward Power,  dated  8th  April  1834. 

Receipt  and  indemnity  for  Joseph  Power's  legacy,  signed  by  Ed- 
ward Power,  James  M'Clelland  and  John  M.  Laird,  dated  8th  April 
1834. 

Receipt  and  indemnity  of  Alexander  Power,  signed  by  him,  dated 
15th  April  1832. 

Receipt  and  indemnity  for  legacy  to  Fatima  Power,  from  John 
Power's  estate,  signed  James  M'Clelland,  dated  10th  April  1834. 

Also,  an  agreement  of  James  M'Clelland  to  sell  and  convey  to 
John  D.  Creigh  150  acres  of  land,  dated  14th  December  1833,  signed 
and  sealed  by  James  M'Clelland  and  John  D.  Creigh  ;  all  the  papers 
referred  to,  to  make  part  of  this  verdict. 

An  account  also  between  James  M'Clelland  and  John  D.  Creigh, 
beginning  30th  November  1830. 

Lease  to  J.  M.  Laird  from  J.  D.  Creigh,  dated  5th  April  1831. 

Lease  from  J.  D.  Creigh  to  J.  M.  Laird  and  Robert  Clark. 

15th  April  1834,  John  M'Clintock,  Solomon  Godfrey  and  John 
D.  Creigh  were  appointed  referees,  in  accordance  with  the  agreement 
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dated  14th  December  1833.  James  M'Clelland  died  in  October 
1835,  leaving  six  children,  who  are  named  as  defendants  in  this  suit. 
James  Marshell  was  appointed  guardian  of  the  five  first  named  in 
November  1835.  Frederick  Eichelberger,  of  York  county,  was  duly 
appointed  guardian  of  Louisa,  one  of  the  said  children  of  James 
M'Clelland.  He  lived  in  Dillstown,  York  county,  from  the  time  of 
his  appointment  until  1836,  when  he  died. 

On  the  14th  November  1835,  by  agreement  signed  by  Isaac 
M'Cord,  who  was  administrator  of  James  M'Clelland  deceased,  Fa- 
tima  M'Clelland,  his  widow,  and  by  James  Marshell,  guardian  of 
the  five  children  as  aforesaid,  they  agreed  to  be  bound  by  the  award 
which  should  be  made  by  the  referees  before  appointed,  &c.  accord- 
ing to  the  terms  of  said  agreement,  which  is  made  a  part  of  this 
verdict.  The  referees  had  several  meetings  for  the  purpose  of  per- 
forming the  duties  assigned  them  in  the  submission.  At  the  meet- 
ing at  Sipe's,  llth  December  1835,  Isaac  M'Cord,  administrator  was 
present.  Mr  M'Intire,  who  was  counsel  for  the  administrator  in 
regard  to  affairs  affecting  the  estate,  was  present.  Fatima  M'Clel- 
land was  also  present.  James  Marshell  had  notice  of  the  meeting, 
but  did  not  attend.  The  report  of  the  referees  was  afterwards  made 
according  to  its  import,  after  the  several  meetings  and  proceedings 
as  stated  therein,  and  was  not  signed  till  the  8th  March  1836,  which 
is  made  part  of  this  verdict.  Frederick  Eichelberger,  guardian  of 
Louisa  M'Clelland,  had  no  notice  of  the  appointment,  or  of  the  pro- 
ceedings of  the  referees ;  nor  had  Louisa  M'Clelland,  his  ward. 
Louisa  M'Clelland,  and  all  the  other  defendants,  except  James,  were 
children  of  James  M'Clelland  by  a  former  wife.  At  August  term, 
after  this  suit  was  brought,  James  Marshell  was  appointed  guardian 
ad  litem  of  Louisa  M'Clelland.  Notice  was  served  upon  her,  and 
she  appeared  by  him.  Fatima  M'Clelland,  the  widow,  was  originally 
joined  as  a  defendant  in  the  action.  As  to  her,  plaintiff  has  en- 
tered a  nolle  prosequi.  Whether  the  joining  of  the  said  Fatima  in 
the  action  under  the  facts  found,  and  entering  a  nolle  prosequi  by 
plaintiff,  is  a  bar  to  plaintiff's  recovering  or  not,  the  jury  is  ignorant; 
and  they  are  further  ignorant  whether  plaintiff  is  bound,  because 
Louisa  M'Clelland  and  her  guardian,  Frederick  Eichelberger,  had 
no  notice  of  the  appointment  of  the  referees,  or  of  the  time  and 
place  of  their  meeting,  and  the  circumstances  under  which  the  re- 
port was  made;  and  they  are  further  ignorant  whether  the  fact  of 
the  award  being  made  after  the  death  of  James  M'Clelland,  will, 
under  the  circumstances  found,  in  law,  bar  the  plaintiff's  right  to 
recover ;  and  further,  Joseph  Power,  one  of  the  legatees  of  James 
Power,  as  named  in  his  will,  was  no  party  to  the  agreements,  deeds 
and  conveyance  above  referred  to  ;  nor  party  to  this  writ  of  parti- 
tion, his  claim  under  the  will  having  been  otherwise  settled  (prout 
bond  of  indemnity  and  receipt  above  referred  to,  signed  by  Edward 
Power,  James  M'Clelland  and  John  M.  Laird)  ;  and  there  is  an  ac- 
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lion  pending  for  the  legacy  of  Joseph  Power  in  the  name  of  his 
assignee  under  the  insolvent  laws,  against  J.  D.  Creigh,  administrator 
with  the  will  annexed,  &c.  They  therefore  refer  these  several 
matters  to  the  court:  if  in  law,  the  said  several  matters,  or  any 
of  them,  do  not  bar  the  plaintiffs  right,  then  they  find  for  the  plain- 
tiff according  to  the  quantity  of  interest  in  the  parts  and  purparts, 
per  statement  hereto  annexed.  But  if  the  matters  so  found  are  in 
law  a  bar  to  plaintiff's  recovery,  they  then  find  for  the  defendants. 
We  agree  to  the  within,  6th  January  1838. 

SAMUEL  ALEXANDER,  Attorney  for  Plaintiff. 
FREDERICK  WATTS,  Attorney  for  Defendants. 

Perry  County,  ss. 

Alexander  Power,  Edward  Power,  Dr  John  M.  Laird  and  Julia 
his  wife,  Fatima  M'Clelland,  and  Henry  M'Clelland,  Elias  M'Clel- 
land,  Hannah  Hays  M'Clelland,  and  Joseph  P.  M'Clelland,  by  their 
guardian  James  Marshall,  and  Louisa  M'Clelland,  by  her  guardian 
Frederick  Eichelberger  (and  James  Marshell  appointed  her  guar- 
dian ad  litem),  were  summoned  to  answer  William  Power  of  a  plea, 
that  they,  together  and  undivided,  do  hold  two  certain  tracts  of  land, 
&c.,  and  partition  thereof  do  gainsay,  &c. ;  and  thereupon,  the  said 
William  Power,  by  S.  Alexander,  his  attorney,  complains  that, 
whereas  the  said  defendants  and  the  said  plaintiff,  together  and  un- 
divided, do  hold  two  tracts  of  land,  situate  in  Centre  township,  in 
said  county,  one  thereof  containing  two  hundred  and  four  acres, 
more  or  less,  adjoining  lands  of  Henry  Beelin's  heirs,  Daniel  Smith, 
Joseph  Trimmer  and  others:  the  other  thereof,  containing  sixty-six 
acres,  more  or  less,  adjoining  lands  of  John  D.  Creigh,  Esq.,  Charles 
Postley,  John  Bosserman  and  others,  with  the  appurtenances,  where- 
of it  belongs  to  the  said  William  Power  to  have  twelve  hundred  and 
thirteen  shares  (the  whole  into  four  thousand  one  hundred  and 
forty-four  shares  to  be  divided);  and  to  the  said  Alexander  Power, 
to  have  four  hundred  and  fifty  shares ;  and  to  the  said  Edward 
Power,  to  have  four  hundred  and  fifty  nine  shares;  and  to  the  said 
Dr  John  M.  Laird  and  Julia  his  wife,  to  have  seven  hundred  and 
forty-five  shares;  and  to  the  said  Fatima  M'Clelland,  Henry,  Elias, 
Hannah  Hays,  Joseph  P.  and  Louisa,  to  have  twelve  hundred  and 
seventy-seven  shares  (the  whole  into  four  thousand  one  hundred 
and  forty-four  shares  to  be  divided),  with  the  appurtenances,  to  hold 
to  them  in  severally,  so  that  the  said  parties  aforesaid  may  thereof 
severally  apportion  themselves;  and  the  said  defendants  deny  parti- 
tion thereof  to  be  made  between  them  according  to  the  statute  in 
such  case  made  and  provided,  and  urgently  permit  not  the  same  to 
be  done,  contrary  to  the  form  of  the  statute ;  whereupon  said  Wil- 
liam says  he  is  worse,  and  hath  damage  to  the  value  of  one  hundred 
dollars,  and  therefore  he  brings  suit,  &c. 
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William's  share,  valued  at  $1213  51  say  1213  shares 

Alexander's  do.       do.             450  39  do.  450  do. 

Edward's      do.       do.             458  93  do.  459  do. 

Dr  Laird  £  wife's  do.            744  87  do.  745  do. 

M'Clelland's  do.      do.           1276  81  do.  1277  do. 


$4144  51         4144  shares 

On  leave  given,  plaintiff  enters  a  nolle  prosequi  as  to  Fatima 
M'Clelland,  and  suggests  that  the  1277  shares,  as  in  said  declara- 
tion mentioned,  belong  to  the  said  Henry,  Elias,  Hannah  Hays, 
Joseph  P.  and  Louisa  M'Clelland,  the  children  and  heirs  of  the  said 
James  M'Clelland  deceased. 

Judgment  upon  the  special  verdict  for  the  plaintiff,  agreeably  to 
the  above  statement. 

The  court  was  respectfully  requested  to  charge  the  jury  on  the 
following  points : 

1st.  The  evidence  given  exhibits  no  title  in  Fatima  M'Clelland, 
the  widow  of  James  M'Clelland  deceased  ;  and  she  having  been 
joined  in  the  action  as  a  co-defendant,  the  plaintiff  cannot  recover. 

2d.  If  the  jury  believe  that  Louisa  M'Clelland  had  an  interest  in 
the  land  before  and  at  the  time  the  referees  heard  the  parties  and 
made  their  report  fixing  the  amount  of  the  estate  of  each,  and  neither 
she  nor  her  guardian  (Col.  Eichelberger)  had  any  notice  of  the  time 
or  place  of  the  meeting  of  the  referees,  and  the  award  was  ex  parte 
as  to  her,  her  interests  cannot  be  affected  by  it,  and  the  amount  of 
her  interest  in  the  land  cannot  be  fixed  by  it. 

3d.  That  if  the  jury  believe  the  award  of  the  referees  was  made 
after  the  death  of  James  M'Clelland,  and  one  of  his  heirs  at  law,  nor 
Col.  Eichelberger,  her  guardian,  had  any  notice  of  the  existence  of 
an  agreement  of  reference,  or  of  the  time  or  place  of  meeting  of  the 
referees,  the  said  award  is  a  nullity,  and  is  neither  admissible  in  evi- 
dence in  this  suit,  nor  conclusive  of  the  rights  of  any  party  to  it. 

Agreement  made  the  14th  of  December  1833,  between  James 
M'Clelland  of  the  one  part,  and  the  heirs  of  James  Power,  Esq.,  de- 
ceased, of  the  other  part :  Whereas,  James  M'Clelland  has  pur- 
chased the  real  estate  of  James  Power,  Esq.,  deceased,  from  the  ad- 
ministrator, at  and  for  the  sum  of  5000  dollars — the  one  half  to  be 
paid  on  or  before  the  29th  of  March  next,  and  the  residue  to  be  paid 
in  five  equal  annual  payments  thereafter ;  and  in  order  to  enable  him 
to  comply  with  his  payments,  has  sold  to  John  D.  Creigh  one  hun- 
dred and  fifty  acres,  to  be  taken  off  the  east  end  of  the  wood  land 
tract,  for  525  dollars,  to  be  paid  the  one-third  in  hand,  the  residue  in 
three  payments.  Now,  it  is  hereby  agreed  by  the  said  M'Clelland 
with  said  heirs,  that  if  all  or  any  of  them  shall  or  will,  on  or  before 
the  said  29th  of  March  next,  furnish  him  with  a  proportionable  part 
of  funds,  either  in  money  or  releases  for  their  shares  to  the  adminis- 
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trator  of  said  deceased,  and  such  as  shall  be  satisfactory  to  said  ad- 
ministrator, that  then  and  in  that  case  each  and  every  one  so  com- 
plying shall  be  entitled  to  have,  hold  and  enjoy  such  interest  in  the 
residue  of  said  real  estate,  or  (hey  may  advance  funds  to  pay  there- 
for by  money  or  otherwise,  and  that  all  said  parties  in  interest  then 
shall  hold  as  tenants  in  common,  in  proportion  to  the  amount  of  their 
payments.  And  it  is  further  agreed,  that  in  case  all  or  any  of  said 
heirs  of  James  Power  do  not  furnish  funds  as  aforesaid  to  said 
M'Clelland,  to  enable  him  to  comply  with  his  purchase,  that,  in  (hat 
event,  such  person  not  complying  shall  for  ever  be  barred  from 
claiming  under  this  agreement,  and  said  M'Clelland  and  those  com- 
plying shall  hold  it  freed  and  discharged  from  the  operation  or  effects 
of  this  agreement,  any  thing  heretofore  to  the  contrary  notwithstand- 
ing. Witness  our  hands  and  seals  the  day  and  year  first  before 
written.  And  we,  the  parties  to  this  agreement,  do  further  agree, 
that  a  distribution  of  the  interest  of  each  of  the  heirs  under  the  will 
of  the  said  James  Power  deceased,  shall  be  made  by  three  disinte- 
rested men  mutually  chosen  by  the  parties,  and  their  decision  to  be 
final  and  conclusive  between  the  parties  of  the  amount  of  the  lega- 
cies, bequests  and  entire  interest  of  each  heir  in  the  aforesaid  estate; 
the  distribution  to  be  made  as  soon  as  may  be  convenient  to  said 
parties.  Witness  our  hands  and  seals  the  date  above  written. 

(Signed  by  James  M'Clelland,  William  Power,  John  M.  Laird, 
Alexander  Power  and  Edward  Power.) 

We  agree  that  John  R.  M'Clintock,  Solomon  Godfrey  and  John 
D.  Creigh  shall  be  the  three  referees  within  referred  to,  and  that 
they  meet  at  James  M'CIelland's  on  the  12th  of  May  next. 

(Signed  by  the  same  persons.) 

In  pursuance  of  notice  given  by  the  parties  interested  in  the  an- 
nexed agreement,  the  referees  (John  R.  M'Clintock,  Solomon  God- 
frey and  John  D.  Creigh)  met,  and  after  being  sworn  agreeably  to 
law,  by  consent  of  parties,  adjourned  from  time  to  time,  and  met  on 
the  llth  of  December  1835  at  S.  Sipe's,  in  Newport ;  and  after  pro- 
ceeding in  part,  and  by  consent  of  all  the  parties,  adjourned  to  meet 
at  the  house  of  Dr  Jonas  Ickes,  in  Bloomfield,  on  the  9th  day  of 
January,  A.  D.  1836,  at  which  time  the  referees  met  and  examined 
the  evidence,  &c.  adjourned,  and  now  report  as  follows,  to  wit: 

That  William  Power  furnished  funds  to  the  amount  of  1213  dol- 
lars 51  cents. 

That  Alexander  Power  furnished  funds  to  the  amount  of  450  dol- 
lars 39  cents. 

Tliat  Edward  Power  furnished  funds  to  the  amount  of  458  dollars 
93  cents. 

That  Dr  John  M.  Laird  and  Julia  his  wife  furnished  funds  to  the 
amount  of  744  dollars  87  cents. 

That  James  M'Clelland  and  Fatima  his  wife  furnished  funds  to 
the  amount  of  1276  dollars  81  cents, 
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Which  said  several  sums  of  money  aforesaid  were  severally  fur- 
nished by  i  he  respective  persons  aforesaid,  to  aid  in  the  purchase  and 
payment  of  the  real  estate  of  the  late  James  Power,  Esq.,  deceased, 
from  the  administrator  with  the  will  annexed  of  the  said  deceased, 
and  in  pursuance  of  the  agreement  annexed ;  and  which  persons 
aforesaid,  to  wit,  William  Power,  Alexander  Power,  Edward  Power, 
Dr.  John  M.  Laird  and  Julia  his  wife,  and  James  M'Clelland  and 
Fatima  his  wife,  are  severally  entitled  to  hold  as  tenants  in  common,  in 
proportions  to  the  aforesaid  sums,  the  real  estate  conveyed  by  the  adminis- 
trator of  said  James  Power  deceased,  as  aforesaid. 

In  witness  whereof  we,  the  referees,  have  set  our  hands  and  seals 
the  8th  day  of  March,  A.  D.  1836. 

JOHN  R.  M'CLINTOCK,  [L.  s.~ 
SOLOMON  E.  R.  GODFREY,  [L.  s." 
JOHN  D.  CREIGH,  [L.  s. 

Whereas,  on  the  14th  of  December  1833,  an  agreement  was  en- 
tered into  between  James  M'Clelland  of  the  one  part  and  the  heirs 
of  James  Power  deceased  of  the  other  part,  for  the  distribution  of  the 
estate  of  said  deceased,  and  to  ascertain  the  interest  of  each  heir  in 
the  same,  and  to  apportion  the  real  estate,  &c.,  reference  to  the 
agreement  will  appear,  from  which  time  James  M'Clelland  had  died; 
and  leaving  a  wife  and  children,  Isaac  M'Cord  having  administered 
on  said  M'Clelland's  estate,  and  James  Marshell  being  guardian  for 
some  of  the  heirs  of  M'Clelland  :  Now,  it  is  hereby  agreed  by  the 
undersigned,  claiming  an  interest  under  the  aforesaid  agreement, 
severally  agree  with  the  heirs  of  James  Power  deceased  (the  second 
party  in  the  aforesaid  agreement),  that  the  award  to  be  made  in  pur- 
suance of  the  aforesaid  agreement  (by  the  referees)  shall  be  as  fully 
binding  on  us,  to  the  amount  of  our  respective  interests,  as  if  we  had 
been  at  the  time  parties  to  said  agreement ;  and  the  said  referees 
shall  have  the  same  authority  as  originally  given  to  them  by  the 
said  agreement. 

Witness  our  hands,  14th  November  1835. 

ISAAC  M'CoRD, 
FATIMA  M'CLELLAND, 
JAMES  MARSHELL. 

Errors. 

1.  The  court  erred  in  entering  a  nolle  prosequi  as  to  Fatima 
M'Clelland. 

2.  In  entering  a  judgment  for  the  plaintiff. 

3.  In  entering  a  general  judgment  for  the  children  of  James 
M'Clelland,  instead  of  a  judgment  for  the  share  of  each. 

4.  In  entering  a  judgment  according  to  the  terms  of  the  award  to 
which  Louisa  M'Clelland  or  her  guardian  was  not  a  party  and  had 
no  notice. 

Biddle  and  Walts,  for  plaintiffs  in  error. 
Jlkxander,  for  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  joinder  of  the  widow,  who  had  not  an  im- 
mediate estate,  was  an  incurable  error.  Her  husband  died  intestate  ; 
and  by  the  act  of  1794,  she  had  but  an  annuity  in  the  nature  of  a 
rent  charge,  and  consequently  could  not  be  a  party  to  an  action  of 
partition.  But  it  was  thought  her  name  might  be  disposed  of  on  the 
record  by  a  nolle  prosequi.  That  however  is  not  a  remedy  for  a  mis- 
joinder  of  parties,  which  is  necessarily  fatal  if  advantage  be  taken  of 
it  in  season.  In  a  joint  action  for  a  tort  which  could  not  have  been 
committed  jointly,  it  can  be  successfully  applied  to  a  misjoinder  of 
defendants  only  when  several  damages  have  been  assessed  ;  and 
even  there,  perhaps,  because  the  time  for  objection  has  gone  by. 
But  in  a  personal  action  for  a  wrong  that  may  be  done  jointly,  the 
joinder  of  defendants  not  guilty  is  immaterial,  because  a  tort  is  the 
separate  act  of  each  concerned  in  it,  by  reason  of  which  one  may 
be  acquitted  and  another  convicted,  according  to  the  proof;  and  it  is 
for  this  reason  that  a  plaintiff  in  trespass  may  enter  a  nolle  prosequi 
against  one  or  more  before  judgment,  and  proceed  against  the  rest. 
But  real  actions,  or  such  as  concern  the  realty,  stand  on  a  different 
rule ;  for  a  bare  tenant  in  common,  sued  in  trespass  or  case  for  a 
thing  pertaining  to  the  freehold,  may  plead  the  tenancy  in  abate- 
ment though  his  estate  is  several ;  1  Saund.  291,  n.  4  :  much  more 
may  the  tenant  in  a  real  action.  And  parceners  are  to  be  sued  jointly, 
even  if  they  have  come  to  the  estate  by  different  descents  ;  2  Fin.  67. 
Partition  is  a  real  action,  and  stands  at  common  law  on  the  reason 
which,  in  actions  on  contracts,  forbids  a  nolle  prosequi  for  a  cause 
which  goes  to  the  writ,  and  allows  it  for  any  thing  which  is  cause  of 
personal  exemption  by  matter  subsequent.  Thus,  though  the  con- 
tract was  made,  in  fact,  with  all  the  defendants,  yet  if  by  reason  of 
infancy  or  coverture  it  were  not  in  law  the  contract  of  all,  the  plain- 
tiff could  not  by  this  means  evade  the  consequences  of  having  joined 
parties  originally  irresponsible.  This  distinction,  which  was  taken 
in  Nokes  v.  Ingham,  1  Wils.  90,  rests  on  considerations  that  arise 
out  of  the  form  of  the  matter  put  in  issue.  When  the  allegation  of 
a  contract  with  particular  persons  varies  from  the  proof,  it  cannot  be 
made  to  conform  to  it  by  a  nolle  prosequi  which,  while  it  lops  off  su- 
pernumerary branches  from  the  style  of  the  action,  leaves  the  form  of 
the  issue  unchanged,  and  the  defendants  at  liberty  to  say  the  con- 
tract laid  had  not  been  proved.  It  must  be  evident  therefore,  that  a 
nolle  prosequi  would  be  nugatory.  So  here,  an  averment  that  the 
plaintiff  and  the  defendants  including  the  widow  hold  together  in 
the  proportions  laid,  would  not  be  made  more  susceptible  of  proof  by 
dropping  her  in  the  prosecution  ;  and  this  obviates  the  argument 
drawn  from  our  statutory  provision  borrowed  from  the  8  and  9  W. 
3,  that  a  plea  in  abatement  be  not  admitted  in  partition  ;  if  indeed 
that  clause  relate  to  any  thing  but  abatement  by  death.  The  de- 
fendants may  avail  themselves  of  the  variance  without  pleading  it ; 
and  if  they  might  not,  that  would  be  a  decisive  reason  to  say  the 
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case  is  not  within  the  principle  of  Rice  v.  Shute,  5  Burr.  2611.  But 
the  application  to  it  of  that  principle  would  be  impracticable  for 
other  reasons.  It  is  found  to  be  perfectly  congruous  and  wholesome 
in  actions  founded  on  contract ;  but  it  would  be  unmanageable  in 
partition  where  the  judgment  quod  partitio  fiat  must  be  executed  ac- 
cording to  the  estates  laid  in  the  declaration  ;  for  to  vary  the  airange- 
ment  and  quantities  of  these,  by  striking  ihe  name  of  a  party  from 
the  style  of  the  action,  would  throw  the  judgment,  the  record,  and 
the  titles  set  out  in  it,  into  irreconcileable  confusion. 

It  may  not  be  amiss  to  pause,  in  order  to  remark  that  there  scarcely 
seems  to  have  been  any  thing  in  the  shape  of  a  record  below  ;  and 
that  this  was  perhaps  the  cause  of  the  blunders  which  occurred  at 
the  trial.  It  is  represented  in  our  paper  books,  that  after  a  sort  of 
ex parte  investigation  of  the  merits,  judgment  by  default  was  rendered 
against  three  of  the  defendants,  according  to  something  called  a 
statement  filed  ;  and  then  a  jury  was  sworn  without  declaration 
or  plea — to  try  what  1  Heaven  knows  ;  for  they  were  sent  to  sea 
without  chart  or  compass.  Such  irregularity  is  destructive  of  every 
thing  like  certainty,  and  is  by  no  means  creditable  to  our  practice.  To 
finish  as  the  matter  was  begun,  we  have  a  writ  of  error  "by  agree- 
ment, it  is  said,  to  remove  an  interlocutory  judgment.  Were  it  not 
to  put  an  immediate  end  to  the  suit,  in  order  to  prevent  the  parties 
from  floundering  still  deeper  in  it,  such  an  agreement  would  not  be 
regarded. 

Not  only,  however,  is  the  action  defective  in  its  origin  and  pro- 
gress, but  the  title  also  is.  The  arbitrament  is  void.  A  submission, 
whether  by  deed,  parol,  or  rule  of  court,  like  any  other  naked  au- 
thority, is  countermandable  before  execution  of  it,  though  expressed 
to  be  irrevocable.  Vynior's  Case,  8  Rep.  162.  Here  M'Clelland, 
in  whom  the  title  was  vested,  and  who  had  agreed  to  convey  to  the 
other  parties  estates  proportionate  to  their  advancements  towards  the 
purchase  money  he  was  bound  to  pay  for  it,  the  aliquot  parts  of 
which  it  was  to  have  been  the  business  of  the  arbitrators  to  ascertain, 
had  died  in  the  mean  time,  and  the  original  submission  was  revoked. 
It  was  so  entirely  gone  that  the  arbitrators  could  have  legally  acted 
only  by  force  of  a  fresh  delegation  of  authority.  The  subsequent 
ratification  of  it  by  M'Cord  the  administrator,  and  Fatiina  the 
widow,  could  not  restore  it,  because  they  were  strangers  to  the  title; 
nor  was  it  restored  by  the  ratification  of  Marshell,  the  guardian  of 
five  of  the  children.  It  is  not  stated  whether  the  assent  of  the  sur- 
viving parlies,  which  might  perhaps  so  far  make  it  a  submission  by 
parol,  was  had  ;  nor  is  it  necessary  to  inquire  whether  an  award  pur- 
suant to  a  parol  submission  be  not  within  the  statute  of  frauds ;  nor 
whether  the  guardian  who  assented  toil  were  competent  to  bind  his 
wards  by  an  agreement  whose  purpose  was  to  transmute  their  money 
into  land  :  it  is  enough  that  at  least  one  of  the  children  was  not  a 
party  to  it.  It  is  expressly  stated  that  neither  Louisa  nor  her  guar- 
dian had  any  knowledge  of  the  appointment  or  proceedings  of  the 
vn. — T 
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arbitrators :  and  the  award,  being  void  as  to  her,  is  void  as  to  all. 
An  implied  condition  of  their  assent  was  that  all  should  be  bound  ; 
and  indeed  partition  would  be  impracticable  were  the  undivided  in- 
terest of  one  to  pervade  the  several  portions  of  the  rest.  The  plaintiff 
may,  perhaps,  recover  in  a  proper  form  against  proper  parties,  by 
proof  of  payments,  independent  of  the  award  ;  but  thai  being  a  part 
of  the  title  as  set  out,  and  a  defective  one,  the  defence  must  prevail. 
Judgment  below  reversed,  and  judgment  for  the  defendants. 


Farmer's  Bank  against  M'Kinney. 

An  action  of  trespass  will  not  lie  against  a  plaintiff  for  suing  out  a  capias 
and  arresting  a  freeholder  for  debt.  If  it  be  maliciously  sued  out,  and  with  a 
design  to  oppress  the  defendant,  an  action  on  the  case  is  the  proper  remedy. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

John  M'Kinney  against  the  Farmer's  Bank  of  Reading.  Action 
of  trespass  vi  et  armis. 

The  Farmer's  Bank  of  Reading,  having  a  claim  against  John 
M'Kinney,  issued  a  capias  against  him  requiring  bail  in  6000  dol- 
lars. The  defendant  was  arrested  and  imprisoned  until  he  was  dis- 
charged on  a  writ  of  habeas  corpus,  on  the  ground  that  he  was  a  free- 
holder, and  not  liable  to  arrest,  under  the  act  of  1724 — 5. 

The  plaintiff  below  established  the  fact  that  he  was  a  freeholder  in 
the  county  of  Susquehanna  ;  that  his  freehold  was  unincumbered  ; 
and  that  he  sustained  special  damage  by  reason  of  the  arrest. 

The  defendant,  at  the  outset  of  the  trial,  objected  to  the  plaintiff 
giving  any  evidence,  because  the  action  of  trespass  could  not  be  sup- 
ported ;  but  the  court  below  was  of  different  opinion,  and  the  plaintiff 
recovered.  The  cause  was  finally  determined  upon  this  point  alone. 

Johnson,  for  plaintiff  in  error,  cited,  3  Serg.  fy  Ramie  142;  2  Bl. 
Rep.  1190  ;  2  Day  671  ;  12  Co.  Rep.  100;  10  Law  Lib.  I  to  6 ;  1 
Penn.  Rep.  235 ;  2  Durnf.  $  East  230;  6  Mod.  53 ;  1  Chitt.  PL  168. 

M'Kinney  and  Fisher,  contra,  cited,  1  Doll.  348;  3  Wils.  Rep. 
341;  1  Chitt.  PL  48;  3  Stark.  Ev.  1447;  2  Taunt.  400;  6  Serg.  $ 
Rawle  343  ;  1  Lev.  95. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  act  of  the  20th  of  March  1724 — 5,  entitled 
"  an  act  to  regulate  the  practice  upon  writs  of  summons  and  ar- 
rest," exempts  freeholders  of  a  certain  description  from  arrest  in  a 
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civil  action.   In  the  third  section  it  is  declared,  that  if  any  freeholder 
exempted  from  arrest  by  virtue  of  the  act  shall  happen  to  be  taken 
by  any  writ  of  arrest,  the  court  where  said  writ  is  depending  shall 
forthwith,  upon  the  defendant's  notice,  stay  all  further  proceedings 
against  him  till  they  examine  his  circumstances ;  and  if  they  find 
he  is  such  as  by  the  act  is  intended  to  be  exempted,  the  court  shall, 
of  their  own  accord,  abate  the  writ  and  allow  the  defendant  30 
shillings  cost,  &c.,  to  be  collected  by  attachment.     This  section  pro- 
vides for  an  arrest  made  under  a  mistake,  as  is  evident  from  the 
phraseology  of  the  act,  "if  he  shall  happen  to  be  arrested,"  which 
negatives  the  idea  of  malice  or  design,  and  makes  it  the  duty  of  the 
court  to  grant,  of  their  own  accord,  immediate  relief  to  the  party  ag- 
grieved by  abating  the  writ ;  and  moreover  mulcts  the  party  pro- 
curing the  arrest  in  costs.     This,  the  legislature  supposed,  would  be 
an  ample  protection  to  freeholders,  by  securing  them  from  illegal  ar- 
rests ;  and  in  those  cases  where  arrest  proceeds  from  ignorance  or 
mistake  it  will  doubtless  have  the  desired  effect.     We  cannot,  there- 
fore, believe  that,  in  addition  to  the  penalties  imposed  by  the  act,  it 
was  intended,  also,  that  the  party  should  be  subject  to  an  action  for 
damages.     The  case  supposes  that  a  debt  was  due,  or  was  thought 
to  be  due  ;  and  that  no  circumstance  of  malice  or  design  to  oppress 
exists.     And  this  construction  derives  force  from  the  fourth  section, 
which  subjects  to  a  fine  not  exceeding  10  pounds  justices  and  clerks 
of  the  court,  and  practitioners  at  law,  who  may  contemn  the  act  by 
wilfully  proceeding  contrary  to  its  provisions.   The  two  sections  take 
the  distinction  between  an  arrest  ignorantly  and  designedly  made. 
But  when  the  party  procuring  the  arrest  does  so  maliciously  and 
with  design  to  oppress,  he  is,  we  conceive,  not  only  obnoxious  to  the 
penalties  imposed  by  the  act,  but  also  a  suit  by  the  party  aggrieved 
will  well  lie,  and  this  upon  general  principles  of  policy  and  justice. 
Granting,  then,  that  this  is  the  case  of  a  malicious  arrest,  the  ques- 
tion will  be,  what  is  the  appropriate  remedy,  trespass  or  case1?    The 
action  is  substantially  for  the  malicious  arrest  of  a  freeholder  who 
is  exempted  by  law  from  arrest—a  wilful  violation  of  a  positive  act 
of  assembly.     The  malicious  intent  is  the  gist  of  the  action.     If 
trespass  would  lie  as  the  consequence  of  the  arrest,  then  the  action 
would  be  sustainable,  whether  the  arrest  was  made  in  ignorance  of  the 
fact  that  the  defendant  was  a  freeholder  or  with  a  design  to  use  the 
process  of  the  court  to  oppress  him.     The  design  or  intention  of  a 
wrongdoer  in  trespass  matters  not ;  for  when  the  act  occasioning  an 
injury  is  originally  unlawful,  although  committed  inadvertently  with 
the  assent  or  concurrence  of  the  mind,  and  the  injury  occasioned  by 
it  he  immediate,  trespass  is  the  proper  remedy,  without  reference  to 
the  intention  of  the  defendant.     2  East  107  ;  6  East  464;  8  Term 
Rep.  190.     In  a  number  of  instances  it  would  be  next  to  impossible 
for  the  creditor  to  ascertain  whether  the  debtor  was  an  exempt  or  not  ; 
and  as  this  is  a  personal  privilege,  the  creditor  ought  not  to  be  liable 
to  an  action  unless  under  circumstances  of  oppression  or  wilful 
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wrong.  When  a  personal  privilege  is  infringed,  as,  for  instance,  in 
the  arrest  of  an  attorney  or  peer  of  the  realm,  case  is  the  proper 
remedy.  The  true  criterion  between  trespass  and  case  is,  whether 
the  injury  is  immediate  or  consequential.  For  injuries  arising  from 
regular  process  of  a  court  of  competent  jurisdiction,  case  is  the  proper 
form  of  action  ;  and  trespass  does  not  lie  as  for  a  malicious  arrest  or 
for  a  malicious  prosecution.  Bell  v.  Broadhurst,  3  Term  Rep.  185; 
Johnston  v.  Sutton,  1  Term  Rep.  535 ;  1 1  East  297  ;  1  Camp.  295 ; 
2  Chilly's  Rep.  204.  But  when  the  process  is  irregular,  and  by  this 
is  meant  a  void  process,  trespass  is  the  proper  form  ;  as  *vuen  a  jus- 
tice of  the  peace  maliciously  and  irregularly  grants  a  warrant  against 
a  person  for  felony  without  an  information  on  oaih,  the  remedy  is  in 
trespass,  and  case  does  not  lie.  Morgan  v.  Hughes,  2  Term  Rep. 
228.  The  general  distinction  is  thus  stated.  When  the  immediate 
act  of  imprisonment  proceeds  from  the  defendant,  the  action  must 
be  trespass,  and  trespass  only;  but  where  the  act  of  imprisonment 
by  one  person  is  in  consequence  of  information  from  another,  then 
an  action  on  the  case  is  the  proper  remedy,  because  the  injury  is  sus- 
tained in  consequence  of  the  wrongful  act  of  that  other.  The  reason 
trespass  lies  where  one  maliciously  sues  out  a  commission  of  bank- 
ruptcy is  because  the  commissioners  have  no  jurisdiction,  in  which 
case  trespass  is  sustainable,  provided  the  injury  be  forceable  and  im- 
mediate. 2  Wils.  145,  382;  1  B.  fy  C.  163.  The  application  of 
these  principles  conclusively  shows  that  case  is  the  proper  remedy. 
The  jurisdiction  of  the  court  is  not  denied ;  nor  can  the  imprisonment 
be  viewed  as  the  immediate  act  of  the  defendant,  but  as  the  conse- 
quence of  information  derived  from  him;  and,  moreover,  the  process 
is  not  irregular  and  void,  for  the  defendant  may  forfeit  his  privilege 
by  submitting  to  an  arrest,  as  is  held  in  Bernold  v.  Field,  1  Dall.  248. 

As  the  opinion  of  the  court  on  this  point  disposes  of  the  whole  case, 
it  becomes  useless  to  examine  the  other  errors  which  have  been  as- 
signed. 

Judgment  reversed, 
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Duncan  against  Clark. 

Seven  daughters,  some  of  whom  were  sole,  others  covert,  and  a  grandson 
by  an  eighth  daughter  deceased,  being  the  heirs,  and  as  such  entitled  to  the  real 
estate  of  their  father  and  grandfather,  made  partition  thereof,  by  means  of  com- 
missioners, appointed  for  that  purpose  by  an  agreement  made  in  writing  and 
executed  by  them  under  their  hands  and  seals  ;  directing  thereby,  also,  the  form 
and  manner  in  which  the  partition  was  to  be  made,  as  also  the  mode  whereby 
each  one  should  have  his  or  her  allotment  ascertained  and  appropriated ;  after 
which  deeds  of  release  and  confirmation  were  to  be  executed  by  the  rest  to  each 
for  his  or  her  purpart.  Deeds  of  conveyance,  by  way  of  grant,  bargain  and  sale 
after  the  partition  was  made,  were  executed  by  the  other  heirs,  in  which  the 
husbands  of  such  as  were  married  joined,  conveying  in  fee  to  the  husbands  re- 
spectively of  two  of  the  heirs  their  respective  allotments ;  thus  excluding  the 
wives  altogether.  A  deed  of  like  nature  was  written  and  prepared  to  be  exe- 
cuted by  the  other  heirs,  conveying  to  the  husband  alone  the  allotment  drawn 
by  his  wife,  a  third  heir ;  and  after  being  executed  by  one  of  the  other  heirs  and 
her  husband,  and  by  the  latter  handed  over  to  the  husband  of  another  heir  to 
be  executed  by  the  rest  of  them,  without  its  being  made  to  appear  by  any  other 
or  more  evidence  that  it  was  so  executed,  or  what  became  of  it  afterwards. 
Upon  this  the  court  below  instructed  the  jury,  that  the  evidence  was  not  suffi- 
cient to  warrant  them  in  finding  that  the  last  conveyance  was  ever  executed  by 
the  other  heirs.  Held,  that  such  instruction  was  correct. 

Held  also,  that  the  heirs,  having  taken  possession  of  their  respective  allot- 
ments, according  to  the  partition  made  by  the  commissioners,  and  having  con- 
tinued thereafter  to  hold  the  same,  in  severally,  the  wife  of  the  husband  for 
whom  the  deed  of  conveyance  was  so  prepared,  but  not  executed  by  the  rest  of 
the  heirs,  immediately  upon  the  death  of  her  husband,  she  surviving  him. 
became  exclusively  seised  in  severally  of  the  fee  simple  estate  in  her  allotment, 
and  dying  so  seised,  it  descended  to  her  children,  who  were  held  entitled  to  re- 
cover the  possession  thereof  from  the  purchasers  of  it  at  sheriff's  sale  under  a 
judgment  and  execution  against  the  representatives  of  her  husband. 

The  act  of  1797  limits  the  lien  of  debts  due  from  a  deceased  debtor  upon  his 
real  estate,  to  the  term  of  seven  years  from  the  time  of  his  death  ;  when  it  shall 
cease,  if  the  debt  be  payable  within  that  period,  unless  suit  shall  be  brought  for 
the  recovery  of  it;  in  which  case  if  the  suit  be  duly  prpsecuted  to  judgment 
within  that  time,  the  lien  will  be  extended  to  twelve  years  from  the  death  of  the 
debtor;  and  when  suit  shall  be  commenced  within  the  seven  years,  but  judgment 
is  not  obtained  until  after  that  term  shall  have  expired,  the  lien  of  the  debt  will  be 
continued  in  such  case  till  the  end  of  five  years  from  the  date  of  the  judgment : 
capable,  however,  of  being  continued  indefinitely  in  either  of  the  cases  by  a  re- 
vival thereof  every  succeeding  term  of  five  years  by  idre  facias. 

THIS  is  a  writ  of  error  to  the  judges  of  the  court,  of  common 
pleas  of  Franklin  county,  sued  out  by  John  Duncan  and  Samuel 
Hughes  to  bring  up  the  record  of  an  action  of  ejectment,  brought 
against  them  in  the  court  below  by  Polly  Clark,  Harriet  Clark, 
Lavinia  Clark  and  Juliana  Clark,  for  the  recovery  of  the  possession 
of  about  seventy  acres  of  land,  lying  in  the  townships  of  Washing- 

VII. — T  2 
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ton  and  Guilford  of  said  county.  The  plaintiffs  below  claimed  as  the 
heirs  at  law  of  their  mother  Margaret  Clark,  who  in  her  lifetime 
became  entitled  to  the  land  as  part  of  the  real  estate  of  her  father 
Nicholas  Bittinger  which,  upon  his  decease,  had  descended  to  her 
and  his  other  heirs ;  and,  by  a  partition  thereof  made  between  them, 
had  been  allotted  and  set  apart  to  her,  as  a  part  of  her  portion  of  the 
same.  The  partition  was  made  in  pursuance  of  the  following  agree- 
ment. 

An  article  of  agreement,  made  and  entered  into  this  21st  day  of 
October,  in  the  year  of  our  Lord  1817,  by  and  between  Christina 
Duncan,  George  Rudy  by  Henry  Hoke,  his  attorney,  of  Adams 
county,  John  Clark  and  Margaret  his  wife,  of  the  borough  of  York, 
William  Hamilton  and  Magdalena,  his  wife,  of  Adams  county, 
Samuel  Lane  and  Barbara  his  wife,  of  the  county  of  Franklin,  Eliz- 
abeth Baum,  Tobias Kepner  and  Sarah  his  wife,  and  Mary  Harman, 
of  Adams  county,  aforesaid,  and  all  of  the  commonwealth  of  Penn- 
sylvania : 

Whereas,  Nicholas  Bittinger,  late  of  Adams  county  deceased,  de- 
parted this  life,  sometime  in  the  year  of  our  Lord  1804,  intestate; 
seised  and  possessed  of  divers  lands  and  tenements,  situate  and  be- 
ing in  the  counties  of  Adams  and  Franklin,  in  the  commonwealth 
of  Pennsylvania,  and  leaving  at  the  time  of  his  death  the  following 
children  and  grandchild  his  heirs  at  law  and  legal  representatives, 
to  wit,  Christina  Duncan  intermarried  with  Seth  Duncan,  since  de- 
ceased, George  Rudy,  son  and  heir  at  law  of  Catharine  Rudy,  who 
was  the  daughter  of  the  said  Nicholas  Bittinger  deceased,  Margaret 
intermarried  with  John  Clark,  Magdalena  intermarried  with  Wil- 
liam Hamilton,  Barbara  intermarried  with  Samuel  Lane,  Elizabeth 
intermarried  with  Andrew  Baum,  since  deceased,  Susanna  inter- 
married with  Tobias  Kepner,  Mary  intermarried  with  Henry  Har- 
man, since  deceased,  all  of  whom  are  parties  to  this  agreement,  and, 
claiming  as  heirs  and  representatives  of  the  said  Nicholas  Bittinger, 
are  all  of  full  age ;  and,  whereas,  the  several  parties  to  these  pre- 
sents are  desirous  and  willing  to  effect  and  complete  a  valuation  and 
division  of  the  lands  and  tenements  of  which  the  said  Nicholas  Bit- 
tinger died  seised,  as  the  same  are  set  forth  aud  described  in  this 
agreement.  Respect  being  specially  had  to  the  equal  division,  thus, 
in  quantity  and  value,  as  far  as  the  same  can  be  made  and  done, 
without  injury  to  the  parties  concerned  and  interested  ;  the  parties 
to  these  presents  have  jointly  and  severally  nominated,  constituted 
and  appointed,  and  by  these  presents  do  jointly  and  severally  nomi- 
nate, constitute  and  appoint  John  Byers,  of  Guilford  township,  and 
Peter  Cook  and  Samuel  Fisher,  of  Washington  township,  all  of  the 
county  of  Franklin,  and  John  Hersh,  George  Himes  and  Sebastian 
Hafer,  of  Berwick  township,  of  the  county  of  Adams,  of  the  com- 
monwealth aforesaid,  as  commissioners  for  the  valuation  of  the  real 
estate  of  the  said  Nicholas  Bittinger  deceased,  in  the  counties  afore- 
said, after  the  manner  and  form  in  which  the  same  is  directed  to  be 
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made  and  done,  that  is  to  say,  the  said  John  Byers,  Peter  Cook  and 
Samuel  Fisher,  of  Franklin  county,  are  hereby  appointed  commis- 
sioners to  make  valuation  and  division  of  a  certain  tract  of  land, 
situate  and  lying  in  the  townships  of  Washington  and  Guil- 
ford,  in  the  county  of  Franklin,  and  adjoining  the  lands  of  Dan- 
iel and  Samuel  Hughes  and  others ;  containing  about  the  quantity 
of  one  thousand  acres  of  land,  more  or  less ;  being  all  the  posses- 
sions of  the  said  Nicholas  Bittinger  deceased  in  the  townships  afore- 
said, except  a  messuage,  or  tenement,  called  Wile's  farm,  which  is 
not  included  in  this  agreement,  and  not  intended  to  be  affected 
thereby,  and  the  part  in  dispute  with  those  claiming  under  Cun- 
ningham ;  and  John  Hersh,  George  Himes  and  Sebastian  Hafer,  of 
the  county  of  Adams,  are,  by  these  presents,  also  appointed  com- 
missioners to  make  valuation  of  the  real  estate  of  which  the  said 
Nicholas  Bittinger,  deceased,  died  seise^,  in  the  county  of  Adams, 
viz.  a  lot  or  messuage  of  ground,  containing  about  one  acre  of  land, 
together  with  a  house  and  lanyard  thereon  erected,  also,  one  other 
lot.  or  messuage  of  ground,  on  which  a  house  formerly  stood,  which 
was  since  burned  down,  both  lots  or  parcels  of  ground  being  situate 
and  lying  in  the  town  of  Abbotstown,  in  the  county  of  Adams  afore- 
said; and  the  commissioners  herein  named,  after  viewing  the  premi- 
ses which  they  are  hereby  appointed  to  divide  and  value,  respective- 
ly, shall  proceed  to  make  valuation  and  division  of  the  same  lands, 
by  dividing  the  same,  when  they  will  admit  of  division,  without  loss 
or  injury,  to  the  parties  interested,  as  near  as  can  be  done ;  and, 
whereas,  it  is  understood  and  agreed,  by  the  parties  to  these  presents, 
that  the  land  and  premises  in  Washington  and  Guilford  townships 
shall  only  be  divided  into  eight  parts,  or  shares,  being  the  number  of 
the  parties  entitled,  by  the  commissioners  hereby  named  and  appoint- 
ed for  the  valuation  and  division  of  the  said  premises  into  eight  parts, 
or  shares  only,  as  nearly  equal  in  point  of  quantity  and  value  as  the 
same  can,  in  their  judgment  and  discretion,  be  made,  without  loss 
or  injury  to  the  persons  entitled  ;  and  that  they  shall  cause  a  survey 
thereof  to  be  made,  and  each  lot  or  share  to  be  set  out  and  laid  off, 
by  metes  and  bounds,  with  the  value  thereof  annexed,  and  num- 
bered on  separate  tickets,  and  put  in  a  box  sealed,  and  the  commis- 
sioners afore  mentioned  shall,  after  valuation  and  division  made, 
make  a  report  of  the  proceedings,  under  their  hands  and  seals,  and 
shall  file  the  same,  as  soon  as  convenient,  with  the  prothonotary  of 
the  county  of  Franklin,  in  which  the  lands  lie. 

Now  the  parties  to  these  presents,  heirs  and  representatives  of 
Nicholas  Bittinger  deceased,  do  mutually  and  separately  covenant, 
each  with  the  other,  for  themselves,  their  heirs  and  assigns,  that, 
after  division  and  valuation  had  and  return  thereof  duly  made,  as 
herein  specified,  that  the  proceedings  of  the  commissioners,  of  which 
this  agreement  shall  be  a  part,  shall  be  recorded  in  the  orphan's 
court  of  the  county  in  which  the  premises  are  situate,  respectively, 
and  so  recorded  shall  be  held  and  considered  by  the  parties  to  the 
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agreement,  to  be  as  good  and  valid  in  law  as  though  such  valuation 
and  division  had  been  done  and  made  by  inquisition,  taken  under  a 
writ  of  partition,  or  under  any  other  authority  competent  to  complete 
a  valuation  and  division  of  the  lands  and  tenements,  hereby  intended 
to  be  valued  and  divided  among  the  heirs  and  representatives  of 
Nicholas  Bittinger,  late  of  Adams  county,  deceased  ;  and  all  costs 
and  charges  attending  the  performance  and  execution  of  the  several 
matters  and  things  expressed  and  set  forth  in  this  agreement  to  be 
jointly  borne  and  paid  by  the  parties  herein  named;  who  severally 
reserve,  for  themselves  arid  their  assigns,  the  right  to  draw  by  lot 
the  tickets  out  of  the  said  box,  so  sealed  and  numbered,  which  said 
lot  so  numbered  and  drawn  shall  be  the  share  of  each  heir  entitled, 
and  that  they  will,  after  division  made,  mutually  execute  deeds  of 
release  and  confirmation,  each  to  the  other,  for  the  several  lots  or 
parcels  elected  and  drawn  so  as  aforesaid,  shall  be  taken  by  the 
parties.  And  for  the  true  and  just  performance  of  all  and  singular 
the  covenants  and  agreements  herein  set  forth  and  contained,  the 
parties  to  these  presents  severally  bind  themselves,  each  to  the  other, 
in  the  penal  sum  of  1000  dollars,  to  be  forfeited  by  the  person  refusing 
to  comply  with  this  agreement.  Witness  our  hands  and  seals,  this 
21st  day  of  October,  in  the  year  of  our  Lord  1817. 


Signed,  sealed  and  delivered  in  pre- 
sence of 

NOTE.  Before  signing,  the  several 
interlineations  made  with  the  pen,  and 
erasures  also,  in  blacker  ink,  were  made. 

It  is  to  be  understood  that  the  com- 
missioners named  in  this  agreement  are 
to  proceed  to  value  and  divide  the  lands, 
within  mentioned,  in  six  weeks  from  the 
date  of  this  agreement,  so  that  each  heir 
may  receive  their  respective  share  in  the 
said  lands  ;  and  the  box  with  the  num- 
bers sealed  up  to  be  kept  in  the  hands 
of  said  John  Byers,  and  notice  when  the 
division  is  made,  to  be  given  Samuel 
Lane,  who  is  to  notify  the  heirs  when 
to  draw  the  lots,  as  aforesaid. 
Witness  present.  }  When  Tobias  Kep- 


Samuel  Lane, 
John  Clark. 
John  Clark,  Jun. 
Nicholas  B.  Lane. 

John  Clark,  Jun, 
Juliana  Lane. 

Mary  Clark, 
Harriet  A.  Clark. 

Wm.  Hamilton, 
Henry  Hoke. 

Nicholas  B.  Lane, 
Elizabeth  Lane. 


ner  and  Susanna 
Kepner  signed. 

In  presence  of 
Christiana  Duncan. 
In  presence  of  Eli- 
zabeth Baum,  and 
Mary  Herman. 

In  presence  of 
John  Clark,  and 
Margaret  Clark. 

in  presence  of 
Henry  Hoke. 

In  presence  of 
Samuel  Lane  and 
Rebecca  Lane. 


CHRISTINA  DUNCAN,        [L.  s.] 

HENRY  HOKE,  [L.  s.] 

•Attorney  for  George  Rudy. 

JOHN  CLARK,  [L.  s.] 

MARGARET  CLARK,  [L.  s.] 

WILLIAM  HAMILTON,       [L.  s.] 
In  presence  of  John  Clark  and 

Tobias  Kepner. 

MAGDALENA  HAMILTON,  [L.  s." 

SAMUEL  LANE, 

BARBARA  LANE, 

ELIZABETH  BAUM, 

•TOBIAS  KEPNER, 

SUSANNA  KEPNER, 

MARY  HARMAN, 
Witness, 
Samuel  Lane, 
Tobias  Kepner. 

WILLIAM  HAMILTON,  signed  Jan- 
uary 30th  1818. 


[L.  s/ 
[L.  s." 

[L.  s." 

[L.  B.] 
[L.  S.] 
[L.  S.] 
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The  land  in  controversy  is  a  part  of  the  one  thousand  acres  men- 
tioned in  the  agreement  for  partition,  of  which,  as  it  appeared  on  the 
trial  of  the  cause,  Nicholas  Bittinger  died  seised  and  intestate  in 
1804,  leaving  Margaret,  the  mother  of  the  plaintiffs  below,  then  the 
wife  of  John  Clark,  as  one  of  his  eight  heirs  at  law  mentioned  in 
the  agreement.  In  making  the  partition,  Clark,  the  husband,  on 
account  of  that  portion  of  the  land  allotted  thereby  to  his  wife  being 
more  valuable  than  that  which  had  been  allotted  to  Samuel  Lane 
in  right  of  his  wife,  another  heir  of  the  said  Nicholas  Bittinger,  gave 
his  note  to  Lane  for  the  payment  of  350  dollars  by  way  of  owelty. 
Clark  and  his  wife  joined  in  making  deeds  of  bargain  and  sale,  con- 
veying their  interest  in  the  allotments  drawn  by  the  wives  of  Samuel 
Lane  and  Tobias  Kepner  respectively  in  fee  to  their  husbands,  ex- 
cluding the  wives  altogether.  They  also  executed  deeds  conveying 
their  interest  in  the  other  allotments  to  the  other  heirs,  who  accord- 
ing to  the  partition  made  had  become  entitled  thereto.  Clark  and 
his  wife  took  possession  of  their  allotment,  and  on  the  30th  of  Sep- 
tember 1818  sold  and  conveyed,  by  deed  of  that  date,  fifty-two 
acres  and  fourteen  perches,  part  thereof,  to  Duncan,  one  of  the  plain- 
tiffs in  error,  for  2085  dollars.  Evidence  was  also  given,  showing 
that  a  deed  of  conveyance,  in  fee,  had  been  drawn  for  the  purpose 
of  being  executed  by  the  other  heirs  in  favour  of  Clark  alone,  the 
husband,  for  his  wife's  allotment;  that  it  had  been  executed  by 
Lane  and  his  wife,  and  handed  by  him  over  to  William  Hamilton, 
to  be  executed  by  him,  his  wife  and  the  other  heirs ;  but  it  did  not 
appear  that  it  ever  was  so  executed,  nor  was  any  further  account 
given  of  it. 

The  defendants  below  claimed  the  land  in  dispute  under  a  judicial 
sale  thereof,  made  upon  a  judgment  obtained  in  November  1825 
before  a  justice  of  the  peace  in  York  county  against  the  administra- 
tors of  Clark,  the  husband,  who  died,  a  resident  of  that  county,  on 
the  27th  of  December  1819.  A  transcript  of  this  judgment  was 
filed  with  the  prothonotary  of  the  same  county  and  entered  on  the 
common  pleas  docket  there  by  him,  as  of  November  term  1825.  By 
an  amicable  scire  facias  entered  the  6th  of  May  1830  to  January  term 
of  that  year,  it  was  revived  ;  upon  which  a  testatum  fieri  facias  was 
sued  out  to  August  term  1830,  directed  to  the  sheriff  of  Franklin 
county,  who  by  virtue  thereof  seized  and  took  in  execution  the  land 
in  contest,  as  the  estate  of  Clark  the  husband  ;  which,  after  being 
condemned  to  sale  as  such,  was  sold  by  the  sheriff  of  the  same 
county,  under  a  testatum  venditioni  exponas,  returnable  to  November 
term  1830,  to  the  agent  of  the  plaintiffs  in  error  for  the  price  of  800 
dollars. 

After  the  close  of  the  evidence  by  both  parties,  the  counsel  for  the 
plaintiffs  below  requested  the  court  to  instruct  the  jury  as  follows  : 

1.  That  the  agreement  of  partition  given  in  evidence  was  for  par- 
tition, and  partition  only,  among  the  parties  to  it  according  to  their 
several  rights  and  interests,  and  that  no  deed  or  deeds,  in  consum- 
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mation  of  that  partition,  could  change  the  original  rights  of  a  feme 
covert. 

2.  That  the  estate  of  Mrs  Clark  in  the  lands  could  not  be  divested 
except  by  her  own  act,  alienating  that  estate,  in  the  mode  pointed 
out  by  law. 

3.  That  Mrs  Clark,  by  joining  in  deeds  to  all  the  other  parties  for 
her  right  in  their  purparts,  did  ipso  facto  acquire  the  several  interests 
in  the  part  drawn  by  her  without  any  further  act  to  be  done  to  per- 
fect her  title. 

4.  That  admitting  the  fee  simple  in  the  lands  to  have  been  in 
John  Clark  at  the  time  of  his  death,  still  the  lands  were  not  subject 
to  sale  and  execution  by  the  sheriff. 

5.  That  the  execution  of  a  deed  by  the  other  parties  to  John  Clark 
and  its  acceptance  by  him  are  not  to  be  presumed. 

The  counsel  for  the  defendants  below  then  also  requested  the 
court  to  instruct  the  jury  : 

1.  That  if  a  deed  was  made  by  the  other  heirs  of  Bittinger  to 
John  Clark  alone,  it  vested  the  title  in  John  Clark  to  seven-eighths  of 
the  tract  conveyed,  which  was  liable  to  be  sold  on  a  judgment  against 
his  administrators,  and  that  the  sale  in  evidence  was  a  good  sale  of 
that  title. 

2.  That  if  the  court  shall  be  of  opinion  that  the  proceedings  and 
deed,  if  one  was  made  to  John  Clark,  would  not  vest  the  title  in  him 
in  fee  simple,  it  would  at  least  vest  in  him  a  proportionable  part  of 
the  land  in  the  ratio  in  which  he  had  paid  for  it. 

3.  If  the  jury  shall  be  of  opinion  that  no  deed  was  ever  executed, 
defendants  will  still  be  entitled  to  hold  the  proportion  of  the  land 
specified  in  point  2. 

The  president  judge  of  the  court,  in  reply  to  the  points  thus  sub- 
mitted, instructed  the  jury,  as  follows  : 

5th  point  on  the  part  of  the  plaintiffs. 

I  am  of  opinion  that  there  is  not  sufficient  evidence  in  the  case, 
taking  all  of  it  together,  of  the  execution  and  delivery  of  a  deed  from 
the  other  heirs  of  N.  Bittinger  to  John  Clark,  conveying  the  land 
to  him  in  fee  simple,  and  that  therefore  the  foundation  of  the  defence 
made  for  the  defendants  fails  them  altogether.  This  would  itself 
settle  the  case  in  favour  of  the  plaintiffs ;  but  as  I  am  desirous  that  all 
the  questions  of  law  involved  in  the  cause  should  go  into  the  su- 
preme court  for  final  determination,  I  will  proceed  to  answer  the  other 
points  also. 

1st  and  2d  points  on  the  part  of  the  plaintiff,  and  all  the  points  on 
the  part  of  the  defendants  : 

•  I  am  of  opinion  that  if  there  was  a  deed  made  by  the  other  heirs 
of  N.  Bittinger,  or  any  of  them,  to  John  Clark  alone  for  this  land,  in 
pursuance  of  this  agreement  in  partition,  in  fee  simple,  such  deed 
would  not  divest  his  wife's  title  to  the  land,  or  any  part  of  it,  in  fee 
simple,  subject  to  his  life  estate.  That  such  deed  or  deeds  would 
not  invest  Clark  with  the  title  in  fee  to  any  part  of  the  land,  except 
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so  far  as  he  had  paid  money  to  produce  equality  of  partition.  If  he 
did  so  pay  the  350  dollars  to  Lane  on  his  note,  the  circumstance 
that  he  afterwards  sold,  and  with  his  wife  conveyed  of  the  same  land 
to  Duncan  what  brought  him  more  than  2000  dollars,  extinguished 
all  claim  to  the  land  in  fee,  or  any  part  of  it,  accruing  to  him  by  the 
payment  of  the  money  to  Lane.  This  being  the  case,  the  land  after 
Clark's  death  was  not  liable  to  be  taken  in  execution  and  sold  for 
his  debts,  and  therefore  no  title  passed  by  the  sheriff's  sale. 

3d  point  on  the  part  of  the  plaintiff.  The  law  is  as  stated  in  this 
point. 

4th  point  on  the  part  of  the  plaintiff.  The  law  is  as  stated  in  this 
point. 

To  which  opinion  of  the  court  upon  the  points,  the  counsel  for  the 
defendant  excepts,  and  prays  the  court  to  seal  this  bill  of  exceptions, 
which  is  done  accordingly. 

M'Culloch  and  Washington,  for  the  plaintiffs  in  error. 
A.  J.  Findlay,  for  the  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  matter  complained  of  as  error  is,  that  the 
court  below  withdrew  from  the  jury  the  decision  of  the  question  of 
fact,  whether  the  other  heirs,  beside  Lane  and  wife,  had  executed 
the  deed  of  conveyance  that  was  drawn  in  favor  of  John  Clark,  the 
husband  of  Margaret,  the  mother  of  the  plaintiffs  below,  conveying 
to  him  in  fee  that  portion  of  the  land  allotted  by  the  partition  to  his 
wife.  The  court  on  this  point  instructed  the  jury  that  the  evidence, 
in  regard  to  it,  was  not  sufficient  to  prove  that  such  deed  had  been 
executed  and  delivered.  In  this,  we  are  decidedly  of  opinion,  that 
the  court,  was  right.  There  was  no  evidence  given,  which  even 
tended,  in  the  slightest  degree,  to  show  that  such  deed  had  ever  been 
signed  or  sealed  by  any  of  the  heirs,  excepting  Mrs  Lane  and  her 
husband,  who,  it  would  seem  from  the  evidence,  did  sign  and  seal  a 
conveyance,  prepared  with  a  view  to  be  signed,  sealed  and  delivered 
by  all  the  heirs,  with  the  exception  of  Mrs  Clark  and  her  husband, 
the  latter  being  the  sole  grantee  named  in  it.  No  one  of  the  heirs 
appears  to  have  ever  signed  it,  beside  Lane  and  his  wife;  nor  was  it 
ever  delivered  to  Clark.  The  evidence  then  going  no  further  than 
this,  it  would  have  been  error  in  the  court  below,  to  have  left  such  a 
fact  to  the  decision  of  the  jury,  as  if  evidence  had  been  given  which 
either  went  to  prove  it,  or  circumstances  from  which  it  might  have 
been  fairly  inferred. 

The  court  below  being  correct  in  their  instruction  to  the  jury  on 
this  point,  it  left  the  defendants  below  without  even  the  shadow  of  a 
title  on  their  part  to  the  land.  The  partition  of  the  land,  among  the 
heirs,  having  been  made  and  carried  into  execution  according  to  the 
provisions  of  the  agreement  entered  into  between  them  for  that  pur- 
pose, and  each  one  having  taken  possession  of  her  allotment,  it  is 
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clear,  that  Mrs  Clark  became  invested  with  the  exclusive  right  to 
hold  in  severally  the  fee  simple  estate  in  her  allotment.  Her  hus- 
band acquired  no  other  claim  to  it,  than  a  right  to  it  during  his  life 
by  curtesy;  unless  it  were  a  lien  or  equitable  claim  upon  it  for  his 
350  dollars  paid  to  Lane.  All  interest  or  claim  on  his  part  to  the 
land,  excepting  this,  terminated  with  his  life.  His  wife,  after  his 
death,  became  the  absolute  owner  in  fee  of  that  portion  of  it,  the 
part  now  in  dispute,  which  remained  unsold  by  her  and  her  husband. 
The  350  dollars  paid  by  the  husband,  in  order  to  equalize  the  par- 
tition, whereby  something  more  of  the  land  was  obtained  than  was 
coming  to  his  wife  as  her  portion  of  her  father's  real  estate,  were 
greatly  more  than  repaid  to  him,  by  the  sale  of  the  fifty-two  acres 
and  fourteen  perches,  part  of  the  land,  sold  and  conveyed  by  him  and 
his  wife  to  Duncan,  one  of  the  defendants  below ;  so  that  to  the 
residue  of  the  land,  which  is  that  now  in  contest  here,  he  had  not 
the  least  colour  of  claim,  either  in  law  or  equity,  which  could  endure 
beyond  his  life.  The  wife,  under  the  operation  of  the  partition, 
having  acquired  a  right  in  severally  to  the  fee  simple  in  her  allot- 
ment, could  not  be  divested  of  it,  except  by  uniting  with  her  husband 
in  making  a  deed  of  conveyance  for  that  purpose,  acknowledged  and 
certified  in  ihe  manner  and  form  prescribed  by  our  acts  of  assembly 
passed  in  that  behalf.  This  she  did  as  to  the  fifty-two  acres  and 
fourteen  perches  of  the  land,  but  in  respect  to  the  residue,  it  is  not 
even  pretended,  that  she  ever  did.  The  plaintiffs  below,  being  her 
heirs  at  law,  were,  therefore,  clearly  entitled  to  recover. 

As  this  disposed  of  the  whole  case,  it  was,  as  the  court  below  said, 
unnecessary  to  have  advanced  any  opinion  upon  the  second  point,  in 
which  it  is  alleged  that  the  court  erred.  This  second  point  or  error, 
complained  of,  arises  out  of  the  answer  of  the  court  to  the  fourth 
point  submitted  by  the  counsel  for  the  plaintiffs  below.  By  thia 
fourth  point,  the  counsel  for  the  plaintiffs  below  requested  the  court 
to  instruct  the  jury,  "that  admitting  the  fee  simple  in  the  lands  to 
have  been  in  John  Clark  at  the  time  of  his  death,  still  the  lands 
were  not  subject  lo  sale  and  execution  by  the  sheriff?' 

To  this  the  court  answered  :  "  the  law  is  as  stated  in  this  point." 
In  the  cases  of  Trevor  t?.  Ellenberger,  2  Perm.  Rep.  94,  and  Penn  v. 
Hamilton,  2  Watts  53,  it  was  virtually  decided,  that  a  debt  owing 
by  the  testator,  at  his  decease,  sued  for  afterwards,  and  judgment  had 
for  it,  against  the  executors  within  seven  years,  continued  the  lien  of 
the  debt  upon  the  real  estate  of  the  testator,  or  deceased,  for  the 
space  of  twelve  years  from  the  time  of  his  death,  without  being  re- 
vived by  stire  facias ;  but  if  not  revived  within  that  period,  the  real 
estate  becomes  released  from  all  liability  to  the  payment  of  the  debt : 
thus  determining  that  under  the  act  of  1797  it  was  not  only  neces- 
sary to  sue  for  the  debt  within  the  seven  years,  when  payable  within 
that  time,  and  to  prosecute  it  to  judgment,  but  after  judgment  should 
be  obtained,  likewise  to  prosecute  the  claim  still  further,  with  due 
diligence,  so  as  to  obtain  execution  of  the  judgment  rendered  for  it, 
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which  is  not  to  be  extended  beyond  five  years  from  the  date  of  the 
judgment,  without  a  revival  by  scire  facias,  when  the  judgment  is 
obtained  after  the  lapse  of  seven  years  from  the  death  of  the  debtor. 
This  is  also  to  be  regarded  as  carrying  into  effect  the  principles  of 
both  (he  cases  of  Trevor  v.  Ellenberger,  and  Penn  v.  Hamilton;  and 
the  principle  of  the  former  as  explained  by  the  chief  justice  in  the 
latter.  2  Watts  60.  It  ought  always  to  be  borne  in  mind,  that  the 
judgment  against  the  personal  representatives  creates  no  lien  upon 
the  real  estate  of  the  deceased  debtor :  it  does  not  change  the  cha- 
racter of  the  debt  in  relation  to  the  deceased's  estate  ;  it  merely  con- 
tinues the  lien,  which  arises  by  operation  of  law  against  the  real 
estate  of  the  debtor  upon  his  dying,  and  would  otherwise  expire  at 
the  end  of  seven  years  from  his  death,  according  to  the  limitation 
contained  in  the  act  of  1797.  But  by  an  equitable  application  of  the 
acts  limiting  the  liens  of  judgments,  which  require  a  revival  thereof 
by  .scire  facias  every  five  years,  this  court  have  decided  that  a  judg- 
ment obtained  against  the  executors  or  administrators  of  the  debtor, 
must  be  revived,  not,  however,  to  continue  the  lien  of  the  judgment, 
as  none  was  created  by  it,  but  the  lien  of  the  debt,  created  by  law, 
immediately  upon  the  event  of  the  debtor's  death,  anterior  to  any 
judgment  being  obtained  for  it.  This  lien  will  continue  seven  years, 
without  suit  or  judgment,  from  the  death  of  the  debtor;  and  if  a 
judgment  be  had  for  it  at  any  time  within  that  period,  then  the  lien, 
by  means  thereof,  will  be  extended  five  years  beyond  the  seven 
years;  making  twelve  in  the  whole;  but  in  order  to  continue  the  lien 
beyond  this  period,  it  is  requisite  that  a  scire  facias  should  be  sued 
out  for  this  purpose  before  the  expiration  thereof,  otherwise  the  lien 
of  the  debt  upon  the  real  estate  will  cease  at  the  end  of  the  twelve 
years  from  the  death  of  the  debtor.  When,  however,  the  suit  is  com- 
menced within  the  seven  years,  but  judgment  cannot  be  had  in  it 
until  afterwards,  the  pending  of  the  suit  would  seem  to  be  sufficient 
to  keep  the  lien  alive  ;  and  the  first  term  of  five  years  would  not  com- 
mence until  the  rendition  of  the  judgment;  so  that  a  revival  of  the 
judgment,  within  five  years  after  its  date,  would  preserve  and  con- 
tinue the  original  lien  of  the  debt  for  another  period  of  five  years.  It 
is  obvious,  that  in  the  first  case,  when  the  judgment  is  obtained 
within  the  seven  years,  the  five  years  ought  not  to  commence  before 
the  expiration  of  the  latter  period;  for  if  it  were  to  be  held  to  com- 
mence from  the  date  of  the  judgment,  it  would  be  placing  the  vigi- 
lant creditor  in  a  worse  condition  than  the  negligent  one;  and  would 
also  be  contrary  to  the  express,  as  well  as  the  plain  import  and  mean- 
ing of  the  act  of  1797,  which  terminates  the  lien  only  after  a  lapse 
of  seven  years  from  the  death  of  the  debtor.  But  if  the  creditor  were 
to  sue  and  obtain  a  judgment  for  his  debt  within  the  first  year  after 
the  debtor's  death,  and  the  first  term  of  five  years  were  to  be  held  to 
commence  from  the  date  of  the  judgment,  his  debt  against  the  estate 
would  cease  to  be  a  lien  before  the  expiration  of  six  years  from  the 
decease  of  the  debtor.  It  is  clear,  therefore,  that  such  a  rule  could 
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not  be  adopted  consistently  with  the  limitation  in  the  act,  which 
never  intended  that  the  early  commencement  of  a  suit,  and  obtaining 
of  judgment,  should  shorten  the  duration  of  the  lien  of  the  debt. 
The  creditor  has  a  lien  allowed  to  him  on  the  real  estate  of  his 
debtor,  for  a  period  of  seven  years,  without  suit.  It  is,  therefore, 
reasonable,  that  the  effect  of  the  judgment,  though  obtained  in  the 
course  of  the  first  year  after  the  death  of  the  debtor,  should  not  com- 
mence its  operation  in  keeping  the  lien  alive,  until  the  expiration  of 
the  seven  years  mentioned  in  the  act,  and  then  allow  it  to  do  so  for 
the  term  of  five  years  from  that  time. 

Now  it  would  appear  from  nn  application  of  these  principles  to  the 
case  before  us,  that  the  court  below  erred  in  directing  and  instructing 
the  jury,  that  if  Clark,  the  husband,  had  been  the  owner  of  the  land 
in  fee  at  the  time  of  his  decease,  it  would  not  have  been  liable  to  the 
payment  of  the  debt  at  the  lime  it  was  taken  in  execution  and  sold 
for  it.  He  died  on  the  27th  of  December  1819,  whereupon  the  debt 
would  have  become  immediately  a  lien  upon  the  land,  had  he  been 
(he  owner  of  it  in  fee,  and  would  have  continued  to  be  so  for  the 
space  of  seven  years  thereafter,  that  is,  until  the  27th  of  December 
1826,  according  to  the  limitation  contained  in  the  act  of  1797,  with- 
out any  suit  being  brought,  or  judgment  obtained  for  it ;  but  a  judg- 
ment was  obtained  for  it  against  the  administrators  of  Clark  in  No- 
vember 1825,  before  the  seven  years  had  run,  which  agreeably  to  the 
principles  laid  down  above,  and  contained  in  the  cases  of  Trevor  v. 
Ellenberger  and  Penn  v.  Hamilton,  would  have  extended  and  con- 
tinued the  lien  down  to  December  1831,  a  year  and  more  after  the 
land  was  taken  in  execution  and  sold. 

The  evidence,  however,  did  not  raise  this  question,  or  render  it 
necessary,  in  any  way,  for  the  court  below  to  pass  upon  it :  nor  is  it 
requisite  that  we  should  do  it  here ;  but  to  prevent  what  the  court 
said  from  being  considered  the  law  in  regard  to  it,  I  have  thought  it 
right  to  present  the  view  which  I  have  given  of  it.  But  as  this  ques- 
tion was  not  involved  in  the  case,  and  as  the  court  below  decided  cor- 
rectly all  that  was  ruled,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


May  1838.]  OF  PENNSYLVANIA.  227 


Withers  against  Baird.(a) 

A  magistrate  bound  to  make  title  by  a  conveyance  from  a  third  person,  is 
incompetent  to  receive  the  acknowledgement  of  the  grantor's  wife. 

Covenants  relating  to  the  mass  of  a  tract,  are  applicable  to  land  acquired  in 
exchange  for  a  part  of  it,  and  substituted  in  a  contract  of  sale  for  the  part  ex- 
changed. 

A  covenant  to  make  "  a  good  and  lawful  deed  of  conveyance  clear  of  all  in- 
cumbrances,"  is  satisfied  by  a  deed  with  special  warranty,  where  the  parties 
have  expressed  their  meaning  to  be,  "  only  a  warranty  deed  subject  to  all  the 
demands  of  the  commonwealth." 

A  vendor  cannot  sue  for  purchase  money,  before  the  removal  of  an  incum- 
brance  suffered  by  him  subsequently  to  the  date  of  the  articles  of  sale. 

THIS  was  an  action  of  covenant  instituted  in  the  district  court  of 
Lancaster  county,  to  recover  the  price  of  a  tract  of  land  secured  by 
articles  of  agreement,  in  which  Baird  the  plaintiff  had  contracted  to 
execute  "  a  good  and  lawful  conveyance  clear  of  all  incumbrances," 
which,  in  another  part  of  the  articles,  was  explained  to  mean,  "  only 
a  warranty  deed  subject  to  all  the  demands  of  the  commonwealth." 
It  was  not  disputed  that  the  covenants  were  mutual  and  dependent. 
The  plaintiff  had  made  a  verbal  exchange  of  six  acres  of  the  land 
for  four,  with  one  Baxter;  and  it  was  covenanted  that  these  four 
acres  should  be  conveyed  to  Withers,  the  defendant,  as  a  part  of  the 
tract,  unless  the  plaintiff  and  Baxter  should  agree  to  rescind  ;  and 
that  he  should,  in  that  case,  convey  the  tract  as  it  formerly  stood. 
Theydid  not  rescind ;  and  all  parties  subsequently  agreed  that  Baxter 
should  convey  the  four  acres,  not  to  the  plaintiff,  but  directly  to  the 
defendant:  in  pursuance  of  which,  he  and  his  wife  acknowledged  a 
deed  before  the  plaintiff  who  was  a  justice  of  the  peace,  and  deposited 
it  with  him.  Subsequently  to  the  articles  and  before  tender  of  any 
conveyance,  Baxter  obtained  a  judgment  against  the  plaintiff  for  494 
pounds  1  shilling  8  pence.  The  defendant  went  into  possession;  and 
the  plaintiff  tendered,  before  suit  brought,  his  own  deed  and  Baxter's, 
the  sufficiency  of  which,  as  performance  of  his  covenant,  was  a  matter 
in  contest. 

It  was  insisted  by  the  defendant,  that  title  to  the  four  acres  ought 
to  have  been  shown  to  be  out  of  the  commonwealth  ;  that  without  a 
delegation  of  special  authority,  Baxter's  deed  could  be  tendered  only 
by  himself;  and  that  the  acknowledgement  of  it  before  the  plaintiff, 
a  party  in  interest,  was  void  against  Baxter's  wife  :  but  the  court  di- 
rected that  the  plaintiff  necessarily  had  authority  to  tender  ;  that  the 

(a)  Lancaster  District,  May  Term  1823. 
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acknowledgement  was  sufficient  by  force  of  the  agreement  to  pass  the 
title  in  a  particular  way  ;  and  that  at  all  events,  a  tender  was  un- 
necessary before  suit  brought,  provided  it  were  made  before  payment 
of  the  money. 

The  defendant  further  prayed  for  direction  that  the  plaintiff's  own 
deed  was  insufficient  for  want  of  a  covenant  of  general  warranty,  or 
at  least  against  incumbrances;  that  Baxter's  judgment  was  an  in- 
cumbrance  on  the  title  ;  and  that  he  ought  not  to  part  with  the  pur- 
chase money  till  it  was  removed  :  but  (he  judge  charged,  that  the 
plaintiff  was  not  bound  to  insert  such  a  covenant  ;  that  the  defendant 
had  a  right  to  be  protected  from  Baxter's  judgment ;  but  that  he 
might  pay  it  off  and  protect  himself  by  taking  credit  for  the  amount, 
or  the  court  might  stay  payment  on  the  execution  till  the  difficulty 
were  removed. 

The  cause  was  argued  on  the  same  points  here,  by  Rogers,  for 
the  plaintiff  in  error  ;  and  by  Buchanan,  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  J. — 1  see  no  necessity  for  a  special  authority  from  Baxter 
to  tender  his  deed.  Delivery  of  it  to  the  plaintiff  below,  with  know- 
ledge of  the  purpose  to  be  effected  by  it,  was  sufficient  to  make  it  an 
escrow  ;  and  (he  plaintiff,  who  was  bound  to  make  the  title,  was  the 
person  to  tender  it.  But  the  acknowledgement  was  palpably  insuffi- 
cient to  bar  the  dower  of  Baxter's  wife.  The  office  of  a  magistrate 
in  respect  to  private  examination,  is  a  judicial  and  a  delicate  one. 
Entrusted  with  the  business  of  inspecting  (he  wife's  knowledge  and 
will,  he  should  be  superior  lo  all  exception  on  the  score  of  impartiality. 
When  he  is  bound  to  procure  her  concurrence,  his  inducement  to 
abuse  his  trust  is  as  strong  as  if  the  conveyance  were  made  to  him- 
self; and  it  would  not  be  pretended  that  his  judicial  functions  could 
be  exercised  in  his  own  case.  His  responsibility  for  the  conveyance, 
whether  through  himself  or  directly  to  the  defendant,  made  him 
equally  a  party  in  interest ;  and  no  consent,  short  of  an  agreement 
by  the  vendee  to  take  a  defective  title,  which  is  not  pretended,  could 
supply  the  place  of  a  separate  examination.  To  say  the  wife  might 
precedently  waive  her  protection  from  it,  would  be  absurd  :  she  can 
waive  nothing  or  assent  to  nothing  except  in  the  wray  pointed  out  by 
the  law.  Nor  can  I  see  how  the  tender  of  an  unexceptionable  con- 
veyance at  the  trial,  or  before  leave  to  take  the  money  out  of  court, 
could  be  an  equivalent  for  tender  before  suit  brought.  The  execution  of 
the  conveyance,  and  payment  of  the  purchase  money,  were  mutual 
conditions;  and  a  right  of  action  could  not  accrue  on  the  one  side 
without  a  tender  of  performance  to  the  other.  This  is,  in  substance 
and  in  form,  an  action  at  law  ;  and  though  equitable  circumstances 
might  dispense  with  performance  strictly  at  the  day,  the  plaintiff 
must  have  done  every  thing  incumbent  on  him  before  action  brought. 

The  direction  that  it  was  unnecessary  to  show  title  to  the  four 
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acres  out  of  the  commonwealth  was  well  enough.  These  were 
taken  in  exchange  for  a  part  of  the  original  tract,  and  were  to  be 
conveyed  to  the  defendant  only  in  case  the  part  of  it  parted  with 
could  not  be  reacquired.  But  the  conveyance  of  the  original  tract 
was  to  be  expressly  subject  to  the  claims  of  the  commonwealth ;  and 
in  the  absence  of  special  provision  to  the  contrary,  it  would  be  un- 
reasonable to  apply  to  the  equivalent  any  thing  but  the  covenants 
applicable  to  the  thing  for  which  it  was  substituted. 

It  is  objected  that  the  plaintiff's  own  conveyance  is  without  a 
general  warranty  or  covenant  against  incumbrances.  But  a  warranty 
deed,  for  which  alone  the  vendee  stipulated,  is,  in  popular  phrase,  a 
deed  with  special  warranty ;  and  that  the  parties  meant  no  more  is 
evident  from  their  declaration  that  they  intended  "only  a  warranty 
deed,  subject  to  all  the  deman'ds  of  the  commonwealth."  For  a 
covenant  against  incumbrances  the  contract  did  not  call,  it  being 
sufficient  to  show  that  the  land  was  in  fact  unincumbered. 

The  direction  that  the  court's  control  over  the  application  of  the 
purchase  money  was  a  substitute  for  the  extinguishment  of  Baxter's 
judgment  before  action  brought  was  decisively  wrong.  The  judg- 
ment bound  the  vendor's  interest  in  the  land,  or  in  other  words  the 
legal  title,  to  the  value  of  the  unpaid  purchase  money.  A  purchaser 
under  it  would  be  entitled  not  to  possession  of  the  land,  but  to  the 
benefit  of  the  covenants  for  the  price  of  it ;  he  would,  in  short,  stand 
in  the  place  of  the  vendor,  entitled  to  his  rights  and  subject  to  his 
responsibilities.  It  must  be  obvious,  therefore,  that  payments  to  the 
vendor  subsequent  to  an  incumbrance  of  his  title,  would  not  prevail 
against  the  incumbrancer.  The  vendee  is  a  purchaser  of  an  inchoate 
title,  and  being  bound  to  notice  all  defects,  his  payments  are  at  his 
peril.  On  the  other  hand,  the  vendor  may  not  call  for  the  purchase 
money  while  there  is  an  incumbrance  outstanding.  He  cannot 
compel  an  appropriation  of  it  in  the  vendee's  hands  at  the  expense 
of  costs  and  the  vexation  of  a  lawsuit  to  one  who  had  done  ev«ry 
thing  incumbent  on  him  to  entitle  himself  to  a  precise  execution  of 
the  contract.  What  is  it  to  him  that  the  vendor  may  be  unable  to 
raise  a  sum  sufficient  to  clear  the  tide1?  The  vendor's  misfortunes 
can  give  him  no  right  against  one  who  is  not  in  default.  If  by  rea- 
son of  the  perils  that  would  attend  payment  to  him,  he  cannot  ask 
it  amicably,  it  is  not  easy  to  discover  how  he  can  compel  it  under 
the  court's  mediatorial  discretion  to  apply  the  purchase  money  to  the 
vendee's  protection.  The  direction  was  palpably  wrong. 

Tilghman,  C.  J.,  and  Duncan  J.  concurred. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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French  against  Seely. 

A  party  to  an  exchange  of  land,  who  has  obtained  possession  under  the  con- 
tract, and  who,  by  his  own  act,  has  put  it  out  of  his  power  to  give  the  other 
party  possession  or  to  execute  the  contract,  will  not  be  permitted,  in  an  eject- 
ment against  him,  to  recur  to  it  for  purposes  of  defence ;  nor  will  any  improve- 
ments made  upon  the  land  under  such  circumstancs  give  to  the  defendant  any 
equity,  or  entitle  him  to  a  conditional  verdict. 

ERROR  to  the  common  pleas  of  Bradford  county. 

George  W.  French  against  William  Seely.  Ejectment  for  four 
hundred  acres  of  land. 

The  plaintiff's  title  was  founded  upon  an  application  dated  the 
23d  of  July  1835,  accompanied  by  affidavits  that  the  land  had  been 
first  improved  in  1807  and  grain  raised  thereon,  &c.,  upon  which  a 
warrant  issued  the  same  day,  and  a  survey  was  made  on  the  14th 
of  September  1835,  and  a  patent  granted  to  George  W.  French,  the 
plaintiff,  on  the  30th  of  October  1835. 

The  defendant,  to  maintain  the  issue  on  his  part,  gave  evidence 
that  he  had  entered  into  a  parol  contract  with  the  plaintiff  to  ex- 
change a  tract  of  land  for  the  land  in  dispute,  and  in  pursuance  of 
this  agreement  he  had  gone  into  possession  and  made  valuable  im- 
provements. He  admitted  the  contract  of  exchange  had  not  been 
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executed,  but  contended  that  if  the  plaintiff  was  entitled  to  recover 
the  land,  it  should  only  be  by  a  conditional  verdict,  which  would 
subject  the  plaintiff  to  the  payment  of  the  value  of  the  improvements 
made  by  the  defendant. 

The  evidence  showed  that  after  the  defendant  went  into  posses- 
sion of  the  land  under  the  contract  of  exchange,  he  thought  he  dis- 
covered the  plaintiff  had  no  title  to  it,  and  made  an  effort  to  obtain 
the  tide  himself  from  the  commonwealth;  but  upon  a  caveat  by  the 
plaintiff,  the  board  of  property  decided  in  his  favour,  and  granted  to 
him  a  patent,  which  became  conclusive  of  the  title  as  between  these 
parlies  by  the  lapse  of  lime  under  the  act  of  April  1792.  This  was  de- 
termined upon  a  former  trial  of  the  cause.  It  now  appeared  that  the 
defendant  had  put  it  out  of  his  power  to  execute  the  contract  of  ex- 
change by  parting  with  the  land  which  he  had  exchanged  and  en- 
gaged to  convey  to  the  plaintiff;  and  relied  solely  upon  the  fact  that 
he  had  made  valuable  improvements  upon  the  land,  such  as  would 
entitle  him  to  a  conditional  verdict. 

The  plaintiff  requested  the  court  to  instruct  the  jury  upon  the  fol- 
lowing points,  which  the  court  answered. 

1st.  That  the  plaintiff  has  made  out  a  perfect  legal  title  to  the 
land  in  dispute,  which  would  entitle  him  to  recover,  unless  the  de- 
fendant has  shown  that  he  ought  not  to  recover. 

Answer.     In  the  affirmative. 

2d.  That  the  proceedings  before  the  board  of  property  under  the 
act  of  April  1792,  and  the  neglect  to  bring  suit  within  six  months 
after  their  decision,  were  conclusive  and  final  as  between  Seely  and 
French,  so  far  as  it  regards  all  Seely's  right  to  the  lands  in  question. 

Answer.  This  is  correct  as  to  the  title,  but  does  not  preclude  the 
defendant  from  claiming  as  a  purchaser  under  the  plaintiff's  title. 

3d.  That  there  being  no  controversy  as  to  the  facts,  it  is  the  duty 
of  the  court  to  declare  the  law  arising  from  the  facts;  and  the  jury 
are  bound  to  adhere  to  the  law  as  the  court  declares  it. 

Answer.     In  the  affirmative. 

4th.  That  the  sale  to  Strong,  by  Seely,  of  the  farm  he  had  pre- 
viously contracted  to  exchange  wilh  French  for  the  lands  in  dispute, 
put  it  out  of  his  power  to  comply  wilh  his  contract  with  French,  and 
was  in  itself  such  a  recision  of  the  contract  as  that  a  chancellor 
would  not  decree  a  specific  performance,  and  therefore  Seely  cannot 
now  defend  under  the  contract  and  defeat  the  plaintiff's  recovery. 

Answer.  Unless  the  defendant  was  guilty  of  fraud,  the  jury 
might,  if  they  thought  proper,  from  all  the  evidence,  value  the  im- 
provement or  farm,  and  find  a  conditional,  equitable  verdict. 

5th.  That  as  the  defendant  put  it  out  of  his  power  to  comply  with 
his  part  of  the  contract  by  his  own  voluntary  act,  a  chancellor  would 
not  decree  a  specific  performance,  and  therefore  the  defendant  has 
failed  in  his  defence,  and  the  jury  cannot  give  a  conditional  verdict 
in  the  nature  of  a  decree  in  chancery. 
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Answer.  This  would  be  correct  if  the  defendant  was  guilty  of 
fraud ;  otherwise  not. 

6th.  That  Seely's  application  for  and  obtaining  a  warrant  for  four 
hundred  acres,  including  the  land  now  claimed  under  the  contract, 
and  setting  up  this  claim  before  the  board  of  property,  and  the  de- 
fence set  up  by  Seely,  on  a  previous  trial  of  this  cause,  of  absolute 
title  in  himself,  adverse  to  French's  claim,  and  without  claiming 
under  the  agreement  of  purchase,  amount  to  such  a  recision  of  the 
contract  and  such  an  estoppel  as  will  prevent  the  defendant  from 
now  setting  up  his  contract  to  obtain  a  conditional  verdict. 

Answer.  If  the  defendant  was  not  guilty  of  fraud,  the  court 
think  otherwise. 

7th.  That  Seely's  improvements  after  he  obtained  his  warrant  give 
him  no  additional  equity,  as  he  then  claimed  adversely  to  French. 

Answer.     The  court  think  otherwise. 

8th.  The  facts  in  this  case  being  uncontroverted,  that  the  plaintiff 
is  entitled  to  recover  absolutely,  and  as  a  chancellor  would  not  de- 
cree a  specific  performance,  the  jury  cannot  legally  render  a  condi- 
tional verdict. 

Answer.  If  there  was  no  fraud  on  defendant's  part,  it  would  be 
otherwise. 

Errors. 

1st.  The  court  erred  in  their  answers  to  the  2d,  4th,  5th,  6th,  7th  and 
8th  points  upon  which  they  were  requested  to  charge  the  jury. 

2d.  The  judgment  in  this  case  ought  to  be  absolute,  without  any 
condition  in  favour  of  the  defendant. 

The  jury  found  the  following  verdict. 

"We  find  for  the  plaintiff,  but  subject  to  be  set  aside  and  judg- 
ment for  defendant  for  two  hundred  and  fifty  acres  of  land  to  be 
taken  upon  the  east  side  of  the  said  tract  in  question  to  cover  the 
improvements  of  defendant,  on  the  said  defendant's  paying  into  court 
for  the  plaintiff  the  sum  of  350  dollars,  with  interest  and  costs,  in 
two  years  from  the  time  of  rendering  this  verdict." 

Overton,  for  plaintiff  in  error. 

Elwell  and  Williston,  for  defendant  in  error,  cited,  4  Rawle  374. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — This  is  a  remarkable  case.  A  party  to  an  ex- 
change who  had  renounced  it  by  setting  up  an  adverse  title  to  the 
land  he  had  obtained  by  it,  and  who  sold  the  land  he  was  to  have 
given  in  return,  was  still  allowed  to  recur  to  the  contract  for  pur- 
poses of  defence!  And  how?  On  the  principle  of  an  injunction 
in  the  nature  of  a  bill  for  specific  performance,  invigorated  in  the  par-  ' 
ticular  instance,  it  was  thought,  by  improvements  made  in  defiance 
of  the  title.  It  is  scarce  necessary  to  say  that  this  was  a  violation, 
not  only  of  Ong  ».  Campbell,  6  Watts  392,  and  the  chancery  prece- 
dents which  require  that  a  party  insisting  on  a  contract  should  have 


234  SUPREME  COURT  [Sunbury 

[French  v.  Seely.] 

been  faithful  to  it,  but  of  every  analogy  of  the  law.  It  is  to  prevent 
a  party  from  recurring  to  a  contract  he  has  repudiated,  that  a  recu- 
sant tenant  is  forbidden  to  insist  on  notice ;  or  a  widow,  who  has 
taken  a  benefit  by  her  husband's  will,  to  insist  on  dower  in  contra- 
vention of  it;  or  a  plaintiff,  who  has  disaffirmed  an  act  by  an  ac- 
tion in  one  right,  to  affirm  it  by  an  action  in  another ;  or,  in  short, 
any  one  to  claim  in  repugnant  rights.  In  addition  to  this,  the  party 
insisting  on  performance  here,  not  only  has  refused  to  perform  him- 
self, in  contravention  of  a  principle  which  requires  a  tender  to  pre- 
cede a  demand  of  specific  execution,  but  has  actually  disabled  him- 
self from  affording  it.  And  what  did  he  offer  in  place  of  it  1  Noth- 
ing but  a  pecuniary  substitute  which  would  turn  the  exchange  into 
a  sale ;  and  it  was  allowed  to  pass.  Was  that  the  plaintiff's  bar- 
gain, or  a  bargain  made  for  him  1  He  was  denied  the  specific  con- 
sideration which  had  moved  him  to  part  with  his  property,  and 
compelled  to  accept  a  compensation  for  it.  This  result  is  a  curious 
sort  of  specific  execution.  What  authority  had  he  given  the  jury 
to  sell  his  land  1  It  is  the  vice  of  the  times  to  disregard  contracts  ; 
and  there  is  a  too  prevalent  disposition  in  the  popular  branch  of  the 
judiciary  to  remould  them  in  order  to  bring  them  nearer  to  its  stand- 
ards of  conscionableness  which  cannot  be  too  narrowly  watched. 
Even  were  such  a  power  vested  in  the  jury,  there  is  nothing  in  the 
case  for  an  exercise  of  it.  The  improvements  could  not  give  the 
defendant  an  equity,  natural  or  artificial.  Believing  the  land  deliv- 
ered to  him  pursuant  to  the  bargain,  to  be  as  open  to  appropriation 
by  him  under  a  title  from  the  state  as  it  had  been  to  the  plaintiff, 
and  having  not  only  taken  out  a  warrant  for  it,  but  sold  what  he 
was  to  have  given  for  it — a  double  renunciation  of  the  contract ;  he 
engaged  with  the  plaintiff  in  a  contest  for  it  before  the  board  of  pro- 
perty, whose  decision  against  him  he  suffered  to  become  conclusive 
by  lapse  of  time;  and  having  thus  been  turned  into  a  wrongdoer, 
he  made  the  improvements  in  question.  The  case  then  presents  an 
attempt,  not  merely  to  make  an  owner  debtor  for  improvements 
made  in  contempt  of  his  will,  but  to  divest  his  property  for  a  com- 
pensation graduated  by  a  jury  ;  and  this,  not  to  serve  a  public  pur- 
pose, but  to  compensate,  in  the  name  of  equity,  the  adverse  improve- 
ments of  a  private  trespasser.  To  do  that,  would  transcend  the 
constitutional  power  even  of  the  legislature,  to  say  nothing  of  the 
admitted  want  of  pretension  on  the  part  of  the  judiciary.  It  is 
impossible  to  imagine  any  thing  more  palpably  illegal  than  the  ex- 
ercise of  such  a  power  here.  The  defendant's  supposititious  equity 
was  put  on  the  absence  of  fraud,  when  each  of  his  acts  was,  in 
contemplation  of  law,  an  unqualified  fraud.  His  attempt  to  prove 
'  an  adverse  title,  colourable  we  must  suppose  from  his  acquiescence 
in  the  decision  of  the  board  of  property,  was  a  fraud; 'the  sale  of 
his  own  land,  in  disaffirmance  of  his  contract  of  exchange,  was  a 
fraud ;  and  his  subsequent  erection  of  improvements,  in  contempla- 
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lion  of  an  equity  from  (hem,  was  a  fraud  and  a  folly.  He  had,  ihen, 
not  ihe  shadow  of  a  defence  ;  and  the  direction  prayed  for  should 
have  been  given. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Lindsey  against  Corah. 

Upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  if  the  plaintiff 
obtain  a  verdict  and  judgment  in  his  favour,  he  is  entitled  to  recover  full  costs, 
although  the  amount  finally  recovered  was  not  so  great,  either  as  the  judgment 
of  the  justice,  or  the  award  of  arbitration  out  of  court,  from  each  of  which  the 
defendant  had  appealed. 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

David  Lindsey  against  J.  W.  Corah.  Appeal  by  defendant  from 
the  judgment  of  a  justice,  in  debt,  for  7  dollars  1 1  cents.  The  case 
was  referred  out  of  court  to  arbitrators,  who  made  an  award  in  favour 
of  the  plaintiff  for  28  dollars  16  cents,  from  which  the  defendant 
again  appealed.  Upon  being  tried  by  jury,  a  verdict  and  judgment 
were  rendered  for  the  plaintiff  for  4  dollars  40  cenis,  upon  which  the 
plaintiff  issued  an  execution  for  full  costs,  76  dollars  31  cents. 

On  motion,  the  court  set  aside  the  execution,  and  entered  a  judg- 
ment for  the  plaintiff  without  costs,  on  the  ground  that  the  defend- 
ant had  succeeded  in  his  appeal. 

Lwsfc,  for  plaintiff  in  error,  cited,  15  Serg.  fy  Rawle  61 ;  act  of  9th 
April  1833,  Str.  Purd.  596. 

Dimmock,  for  defendant  in  error,  cited,  4  Serg.  fy  Rawle  196;  2 
Perms.  Rep.  74 ;  6  Serg.  #  Rawle  299. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  defendant  appealed  from  the  judgment  of  a 
justice  of  the  peace,  for  7  dollars  1 1  cents.  The  cause  in  court  was 
referred,  nnd  there  was  an  award  for  the  plaintiff  for  28  dollars  16 
cents.  From  this  the  defendant  again  appealed,  and  on  the  trial,  the 
plaintiff  recovered  4  dollars  40  cents.  This  case  depends  on  the  con- 
struction of  the  first  section  of  the  act  of  the  9th  of  April  1833.  By 
that  act,  the  costs  or  appeals  from  the  judgment  of  justices  and  al- 
dermen are  made  to  abide  the  event  of  the  suit,  without  regard  to 
the  amount  recovered,  or  whether  the  verdict  of  the  jury  may  or 
may  not  be  as  or  more  favourable  to  the  appellant.  The  defendant 
contends  that  the  plaintiff  can  recover  no  costs,  since  the  appeal  from 
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the  award,  because  he  has  succeeded  in  his  appeal ;  and  for  this  re- 
lies on  cases  which  are  alone  applicable  when  the  suit  was  original- 
ly brought  in  the  court  of  common  pleas.  The  costs  are  to  be  paid 
by  the  unsuccessful  party,  as  in  other  cases,  but  before  it  is  said  they 
shall  abide  the  event  of  the  suit.  By  the  use  of  the  words,  as  in 
other  cases,  it  is  contended  that  the  costs  shall  be  paid  as  if  the  suit 
had  been  brought  in  the  common  pleas.  But  this  cannot  be  the 
proper  construction ;  for  if  this  had  been  the  intention,  it  would 
have  been  easy  to  say  so ;  and  besides,  this  nullifies  the  preced- 
ing  iwards,  which  declare  that  the  costs  shall  abide  the  event 
of  the  suit.  These  words  apply  to  the  unsuccessful  parly,  who 
is  directed  to  pay  them,  as  in  other  cases.  It  is  said  to  be  un- 
just that  the  defendant  who  has  appealed  to  rid  himself  of  an  unjust 
award  should,  nevertheless,  be  mulcted  in  costs.  But  be  this  as  it 
may,  we  have  nothing  to  do  with  the  supposed  hardship  of  this  case, 
as  costs  are  the  creature  of  the  statute,  and  depend  upon  positive  en- 
actment. Besides,  the  defendant  is  himself  in  fault,  as  he  was  in- 
debted, as  the  event  shows,  to  an  amount  which  he  neither  paid  nor 
offered  to  pay.  And  further,  he  has  no  right  to  complain  because 
the  act  provides  a  means  of  protection  from  the  consequence.  For 
if  the  defendant,  either  on  the  trial  or  before  the  justice  or  referees, 
or  before  an  appeal  is  taken,  offer  to  give  the  plaintiff  a  judgment 
for  the  amount  which  he  shall  admit  to  be  due,  &c.,  and  the  plain- 
tiff refuse  to  accept  said  offer,  then,  if  the  defendant  appeal,  the 
plaintiff  shall  pay  all  costs  which  accrue  on  the  appeal,  if  he  shall 
not,  in  the  event  of  the  suit,  recover  a  greater  amount  than  that  for 
which  the  defendant  offered  to  give  a  judgment,  &c.  The  legisla- 
ture have  clearly  indicated  that  they  intended,  by  the  event  of  the 
suit,  the  final  determination  of  the  cause  ;  and  that  that  alone  should 
decide  the  question  of  costs,  unless  in  those  cases  where  the.  party 
brings  himself  within  the  exceptions.  As  the  plaintiff  has  said  he 
does  not  wish  the  judgment  reversed,  provided  he  is  allowed  his  costs, 
it  is  unnecessary  to  pass  upon  the  other  exceptions. 

Judgment  reversed  as  to  costs  and  judgment  for  the  plaintiff  for 
costs,  and  affirmed  as  to  the  residue. 
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Rundel  against  Keeler. 

An  infant  is  bound  by  a  contract  for  necessaries  for  himself,  and  for  carrying 
on  the  business  in  which  he  is  employed  by  the  consent  of  his  guardians. 

When  by  the  rules  of  court  all  appeals  are  put  to  issue  upon  a  declaration 
for  money  had  and  received,  a  verdict  and  judgment  against  an  infant,  upon  the 
evidence  of  his  promissory  note,  given  for  necessaries,  is  not  erroneous,  but  will 
be  sustained  as  if  there  had  been  a  count  for  goods  sold  and  delivered. 

ERROR  to  the  common  pleas  of  Bradford  county. 

William  Keeler  against  Ensign  D.  Rundel.  Appeal  from  the 
judgment  of  a  justice  of  the  peace.  The  case  is  accurately  stated 
in  the  opinion  of  the  court. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  cause  commenced  before  a  justice  of  the  peace, 
and  by  his  return  it  was  a  demand  on  assumption,  and  a  promissory 
note  was  shown,  daied  the  19th  clay  of  July  1834,  for  28  dollars  28 
cents,  payable  in  ninety  days  to  William  Keeler  or  bearer,  with  in- 
terest, and  if  sued,  without  defalcation  or  stay  of  execution.  There 
was  an  appeal  from  the  decision,  and  in  September  1835  defendant, 
by  his  guardian,  pleaded  infancy.  Replication,  that  it  was  for  ne- 
cessaries. 

To  understand  the  case,  we  must  recollect  that  in  the  several 
districts  in  this  state  the  courts  have  a  power  to  make  rules  of  prac- 
tice to  a  certain  extent,  and  in  several  districts  there  is  a  rule,  made 
it  is  understood  at  the  request  of  the  members  of  the  bar,  that  all 
cases  of  appeal  from  a  justice  of  the  peace  shall  be  tried  on  a  decla- 
ration for  money  had  and  received.  This  makes  an  awkward  case 
when  the  cause  of  action  happens  to  be  trespass.  In  the  district 
from  which  this  cause  came  all  appeals  from  a  justice  are  tried  on 
the  transcript  and  no  declaration  is  filed.  If  there  is  any  difference 
this  is  not  so  bad  as  the  first,  mentioned,  but  it  would  seem  that  in 
both  cases  there  is  an  end  of  all  exception,  as  to  the  pleadings,  to  a 
case  brought  here  on  error.  It  would  be  worse  than  idle  to  agree 
to  dispense  totally  with  a  declaration,  and  of  course  with  a  plea  and 
issue,  and  yet  allege  error  in  any  of  these  or  in  any  thing  that  de- 
pends on  these,  and  we  can  only  decide  on  the  supposition  that  a 
narr.  was  filed  suitable  to  the  case  and  a  proper  plea  and  issue.  If 
an  infant,  has  gone  in  debt  for  necessaries,  and  given  his  negotiable 
note  for  the  amount,  and  it  should  be  supposed  the  note  was  void; 
still,  on  a  count  for  goods  sold,  the  proof  may  be  received  that  goods 
were  sold,  and  the  kind  of  goods  and  the  question  whether  necessa- 

VII. — V 
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ries  or  not  be  brought  before  the  court  and  jury;  and  we  must  con- 
sider this  case  as  if  so  brought  before  us 

The  proof  was  that  defendant  was  twenty-two  years  old  in  No- 
vember 1837,  so  that  he  was  not  twenty  years  old  when  the  note 
was  given,  and  something  younger  when  the  goods  were  purchased. 

He  had  a  guardian  who  lived  about  two  miles  and  a  half  from 
him.  The  minor  lived  with  his  mother,  and  managed  and  cultivated 
the  farm  on  which  she  lived,  belonging  to  the  family  or  to  himself, 
and  it  did  not  appear  which.  His  guardian  had  furnished  him  a 
pair  of  oxen  with  which  to  work  on  the  farm.  He  had  been  married 
about  the  time  the  note  was  dated,  whether  before  or  after  its  date 
was  not  certain.  The  articles  furnished  were  : 

One  hat, $3  50 

One  pound  of  tea, 1  25 

Two  yards  of  cloth, 9  00 

Three  yards  of  satinet,        4  12 

A  book,  a  knife,  a  whip,  a  pair  of  gloves,  1  25 

Cash  to  a  tailor  for  making  his  clothes,  5  06 

A  plough, 6  00 

A  credit  for  some  home  made  cloth,       .     $4  00 

These  articles  were  all  bought  in  the  spring  and  summer  of  1833. 
It  was  proved  that  he  used  the  plough  in  cultivating  his  farm. 

It  was  offered  to  be  proved  that  he  bought  and  sold  small  articles 
as  if  of  age  ;  that  where  he  had  done  so  his  guardian  settled  and 
allowed  the  accounts;  that  he  bought  and  sold  cattle;  that  many 
of  those  who  dealt  with  him  thought  he  was  of  full  age. 

It  seems  to  be  settled  that  a  person  supposing  an  infant  to  be  of 
full  age  does  not  alter  the  case. 

If  the  law  did  not  permit  an  infant  to  contract  for  necessaries,  his 
situation  would  be  deplorable.  Again,  the  law  allows  many  con- 
tracts on  condition  they  are  for  the  infant's  benefit  and  advantage, 
and  in  many  cases  allows  him  to  rescind  a  contract  which  turns  out 
not  as  he  expected  ;  a  bond  or  negotiable  note  is  said  to  be  void. 
Many  contracts,  and  some  under  seal,  are  only  voidable. 

Necessaries  are  not  only  such  as  are  absolutely  necessary  to  sup- 
port life  or  to  keep  out  the  winter's  cold,  but  such  as  are  suitable  to 
the  infant's  degree  and  estate,  and  it  must  be  left  to  a  jury  to  decide 
whether  they  were  so  or  not  and  whether  furnished  at  reasonable 
prices,  and  they  will  proportion  their  damages  accordingly ;  3  Wil- 
son's Bac.  M.  593,  595,  and  cases  there  cited  ;  particularly  1  Burr. 
566  ;  Co.  Lit.  172  ;  and  8  Term  Rep.  578. 

It  was  a  dispute  whether  money  advanced  to  an  infanit  to  buy 
necessaries  could  be  recovered,  and  it  was  decided  on  error  from  the 
common  pleas  that  it  could  not;  1  Lord  Raym.  344;  Salk.  386»,  7,  279. 

But  it  was  decided  in  chancery  that  if  the  infant  actu  ally  ex- 
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pended  the  money  for  necessaries,  he  would  be  decreed  to  pay  it.  I 
P.  Wms  599.  There  have  been  different  decisions  as  to  whether, 
if  an  infant  is  indebted  for  necessaries  and  gives  a  single  bill  for  the 
amount,  he  will  be  bound  by  it  (see  the  cases  cited  3  Bacon's  Jib. 
595) ;  but  those  who  held  the  single  bill  void,  or  when  he  gave  a  bond 
held  to  be  void,  the  bill  or  bond  did  not  drown  the  simple  contract, 
and  there  might  be  a  recovery  on  it.  3  Bacon's  Jib.  595. 

Now  to  the  case  before  us:  the  guardian,  instead  of  leasing  the  in- 
fant's land,  put  him  in  possession  of  it,  to  cultivate  it,  and  furnished 
him  with  a  yoke  of  oxen  to  enable  him  to  do  so.  Did  not  this  imply 
an  authority  from  the  guardian  to  the  infant  to  buy  a  plough  and 
harrow,  and  to  hire  additional  labour  to  make  hay  and  gather  in  his 
harvest,  which  cannot  be  done  by  one  person? 

In  Hand  ».  Stuney,  8  Term  Rep.  578,  before  cited,  Lord  Kingrove 
said  there  was  a  distinction  between  what  was  necessary  and  proper 
for  the  son  of  a  nobleman  and  the  son  of  a  poor  man,  and  between  what 
was  necessary  and  proper  for  a  young  gentleman  at  the  university 
and  for  a  boy  at  grammar  school. 

Now,  though  the  mother  stated  that  she  furnished  her  son  with 
necessary  clothing,  and  the  counsel  requested  the  court  to  charge 
the  jury  that  the  articles  must  be  of  absolute  necessity,  yet  we  think 
it  was  not  error  to  leave  it  to  a  jury  to  decide  whether  a  coat  of  cloth 
at  4  dollars  50  cents  per  yard,  and  the  rest  of  the  suit  of  such  price 
as  that  all,  including  the  taylor's  bill,  cost  less  than  20  dollars,  was 
necessary  and  proper  for  a  young  man  of  twenty  years  of  age,  and 
who  was  about  to  be  married,  and  part  owner  of  a  farm.  We  do  not 
mean  to  give  up  the  restraints  which  the  law  puts  on  those  who  fur- 
nish infants  with  the  means  of  extravagance — of  disorderly  or  in- 
temperate life ;  nor  to  say  that  an  infant  can  engage  in  trade,  or 
give  bonds  so  as  to  be  bound  by  them,  or  make  or  indorse  promissory 
mercantile  notes ;  nor  even  to  concede  that  in  all  cases  the  jury  are 
the  sole  judges  of  what  is  necessary  and  proper.  The  court  ought 
to  have  a  superintending  power,  and  in  gross  cases,  set  aside  a  ver- 
dict and  grant  a  new  trial.  But.  many  cases  are  composed  of  so 
many  circumstances  of  which  the  jury  are  the  proper  judges,  as  that 
it  must  be  submitted  to  them  ;  and  we  think  this  was  such  a  case. 
The  man  who  usually  employs  a  son  or  a  servant  to  go  to  stores  to 
buy  articles,  which  are  brought  home  and  used,  or  to  buy  a  carriage 
or  horses  or  furniture  which  he  receives  and  uses,  is  held  bound  ; 
and  this  without  inquiring  whether  the  son  or  servant  is  aged  twenty 
or  twenty-one.  A  guardian  who  has  constantly  permitted  a  ward 
to  do  such  acts  or  to  contract  for  necessaries,  and  has  settled  for 
them  generally  without  objection,  would  seem  to  come  within  the 
same  rule  that  a  court  and  jury  ought  to  be  satisfied  the  articles  were 
necessary  and  proper  and  at  a  reasonable  price  and  obtained  and 
used  by  the  infant;  and  if  so,  under  all  the  circumstances  here 
proved,  the  court  did  right  in  submitting  the  case  to  the  jury. 

Judgment  affirmed. 
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Marcy  against  Gardinier. 

The  execution  of  a  warrant,  under  the  direction  of  the  warrantee,  including 
within  the  survey  lands  which  he  knew  to  have  been  previously  appropriated, 
does  not  render  the  survey  void,  except  as  to  that  part  which  was  erroneously 
included. 

A  warrant  may  be  executed  by  including  within  the  survey  two  separate  par- 
cels of  unappropriated  land,  lying  on  opposite  sides  of  land  previously  appropri- 
ated and  improved. 

ERROR  to  the  common  pleas  of  Susquehannah  county. 

John  Marcy  against  Andrew  Gardinier.  This  was  an  action  of 
trespass  for  cutting  timber,  which  involved  the  question  as  to  the 
title  to  a  tract  of  land. 

The  points  decided  and  the  facts  are  distinctly  stated  in  the  opi- 
nion of  the  court. 

Jessup  and  Williston,  for  plaintiff  in  error. 
Cunningham,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  is  founded  on  an  exception  to  the 
answers  of  the  court  below,  given  to  three  points  submitted  by  the 
counsel  for  the  plaintiff.  The  answers  of  the  court  to  the  two  first 
of  these  points  accord  with  the  decision  of  this  court  made  in  regard 
to  them,  when  this  case  was  here  before  on  a  former  writ  of  errror; 
see  5  Watts  337.  It  is  therefore  unnecessary  10  go  into  any  further 
argument  now  to  show  that  the  court  was  right  in  answering  them 
as  it  did.  The  third  point  however  being  new  and  not  made  before, 
it  becomes  proper  to  notice  it  particularly,  and  to  give  at  least  some 
of  the  reasons  why  a  majority  of  this  court  think  that  the  court  be- 
low answered  it  also  correctly. 

The  plaintiff's  counsel,  by  this  point,  requested  the  court  below  to 
instruct  the  jury,  "  that  if  the  survey  made  under  the  warrant  of 
Gardinier  included  a  part  of  the  improvement  of  Marcy,  and  was 
made  at  the  direction  of  Gardinier,  he  knowing  at  the  time  (hat  it 
so  included  a  part  of  the  improvements  of  Marcy,  and  the  two  parts 
of  said  survey  were  connected  by  thus  running  across  the  land  of 
Marcy,  and  the  adjoining  lands  of  Hartly,  which  were  also  improved, 
Gardinier,  knowing,  at  the  time  of  making  the  survey,  that  they  were 
so,  and  that  he  was  running  across  the  land  of  Marcy  and  Hartly, 
directed  the  surveyor  so  to  run  it,  the  survey  would  be  void,  and 
would  not  vest  any  title  in  Gardinier  to  the  lands  contained  in  it.11 
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To  which  the  court  in  reply  answered,  "it  would  be  invalid  as  to  the 
improved  lands,  and  good  as  to  the  land  that  was  vacant  and  unap- 
propriated." According  to  the  draft  of  the  survey  of  Gardinier,  the 
plat  appears  to  be  of  considerable  width  at  either  end,  but  reduced  in 
the  middle  to  a  narrow  strip  of  only  two  or  three  perches  in  width, 
exhibiting,  certainly,  quite  an  unusual  figure  for  a  survey  or  tract  of 
land.  The  question  which  it  is  alleged  was  intended  to  be  raised 
by  this  point,  and  that  has  been  argued  here  is,  whether  a  survey 
be  good  or  absolutely  void,  which  includes  two  separate  parcels  of 
unappropriated  land,  lying  each  on  opposite  sides  of  land  previously 
appropriated,  where  the  owner  of  the  warrant  and  survey  caused  the 
survey  to  be  extended  across  the  appropriated  land  knowingly,  by 
taking  in  a  narrow  strip  of  the  same,  of  two  perches  only  or  so  in 
width,  for  the  purpose  merely  of  having  the  two  unappropriated  par- 
cels included  in  appearance  within  one  entire  tract  or  survey.  I  am 
inclined  to  believe  however,  that  the  question  argued  by  the  counsel 
for  the  plaintiff  is  not  necessarily  embraced  by  the  terms  or  language 
of  the  point,  as  drawn  up  and  submitted  to  the  court  below.  It 
would  appear  to  contain  nothing  more  than  a  request  of  the  court  to 
charge  the  jury,  that  if  they  should  find  that  Gardinier,  in  making 
his  survey  on  his  warrant,  knowingly  extended  it  across  the  lands, 
then  and  previously  to  the  granting  of  his  warrant,  owned  by  Marcy 
and  Hartly,  that  the  survey  of  Gardinier  was  therefore  void  in  toto. 
The  terms  also  in  which  the  answer  of  the  court  is  couched,  would 
seem  to  indicate  as  if  they  understood  it  in  this  sense.  If  this  then 
be  the  fair  import  of  the  language  of  the  point,  there  is  no  ground 
whatever  for  saying  that  the  answer  of  the  court  is  erroneous.  It  is 
most  unquestionably  in  accordance  with  an  uninterrupted  nnd  uni- 
form series  of  decisions  made  by  this  court  on  the  very  point  itself; 
so  that  it  cannot  be  considered  now  as  being  even  open  to  debate. 
In  short,  although  it  has  occurred  in  numberless  cases  almost,  which 
have  heretofore  come  under  the  notice  of  this  court,  that  the  owner 
of  a  warrant  caused  land  to  be  included  within  his  survey  which  he 
knew  to  be  previously  appropriated,  yet  I  am  not  aware  that  it  was 
ever  gravely  contended  that  the  survey  was  void  on  that  account,  as 
to  the  unappropriated  land  contained  within  it.  Indeed  I  think  it 
probable  that  it  was  never  before  alleged,  that  because  a  warrantee, 
in  getting  a  survey  made  on  his  warrant,  knowingly  directed  and 
caused  the  deputy  surveyor  to  include  within  it  land  which  was  pre- 
viously appropriated  with  that  which  was  vacant  and  unappropriated, 
that  therefore  the  survey  was  void  as  to  the  vacant  land. 

But,  admitting  the  question  now  raised  and  argued  by  the  plaintiffs 
counsel  to  be  embraced  within  the  point  as  put  to  the  court,  is  the 
answer  given  thereto  by  the  court  erroneous?  It  has  been  argued 
that  the  survey  of  Gardinier  was  made  in  the  form  that  it  appears 
to  be,  with  a  view  to  evade  the  direction,  in  regard  to  making  sur- 
veys, contained  in  the  fifteenth  section  of  the  act  of  1785,  and  there- 
fore ought  to  be  considered  void.  By  this  section  it  is  enacted, 
vn. — v  2 
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among  other  things,  that  "in  making  any  survey  by  any  deputy 
surveyor,  he  shall  not  go  out  of  his  proper  district  to  perform  the 
same,  and  every  survey  made  by  any  deputy  surveyor  without  his 
proper  district  shall  be  void  and  of  none  effect:  and  the  surveyor- 
general  and  his  deputies  are  hereby  severally  directed  and  enjoined 
to  locate  and  survey,  or  cause  to  be  located  and  surveyed,  the  full 
amount  of  land  contained  and  mentioned  in  any  warrant  in  one  entire 
tract,  in  such  manner  and  form,  as  that  such  tract  shall  not  contain 
in  front  on  any  river  more  than  one  half  of  the  length  or  depth  of 
such  tract,  and  to  conform  the  lines  of  every  survey  in  such  manner 
as  to  form  the  figure  or  plot  thereof,  as  nearly  as  circumstances  will  ad- 
mit, to  an  oblong  of  three  times  the  breadth  thereof."  It  ought  to 
be  a  sufficient  answer  to  this  argument,  to  show  that  the  fifteenth 
section  of  this  act  has  been  adjudged  not  to  extend  to  the  lands 
within  the  purchase  from  the  Indians  in  1768,  of  which  the  land  in 
question  forms  a  part;  nor  to  any  purchase  made  prior  to  the  last, 
which  was  in  1784.  In  the  lessee  of  Steinmitz  v.  Young,  2  Binn. 
523,  the  late  Chief  Justice  Tilghman  says,  "it  has  been  expressly 
decided  by  this  court  in  the  case  of  M'Ginnis's  Lessee  v.  Albright, 
December  1799,  that  this  act  does  not  extend  to  any  part  of  the 
state  but  that  which  lies  within  the  last  purchase  from  the  Indians." 
And  upon  this  ground  the  fifteenth  section  of  the  act,  in  a  part  not 
recited  above,  allowing  only  of  an  excess  of  ten  per  cent  above  the 
quantity  mentioned  in  the  warrant  as  being  surveyed  and  returned, 
was  held  not  to  be  applicable  in  Steinmitz  v.  Young;  and  accordingly 
a  survey  made  in  1788,  including  two  hundred  and  eighty-eight  acres, 
lying  within  the  old  purchase,  upon  a  warrant  of  one  hundred  acres 
only,  was  adjudged  good.  And  indeed  some  years  before,  as  early 
as  May  1793,  at  a  court  of  nisi  prius  holden  at  Washington  before 
M'Kean,  chief  justice  and  Yeates,  justice,  in  the  Lessee  of  Wright  v. 
Wells,  1  Yeates  286;  S.  C.,  2  Smith's  L.  201,  it  was  ruled,  after  full  ar- 
gument, that  this  fifteenth  section  related  solely  to  lands  lately  pur- 
chased at  Fort  M'Intosh.  And  accordingly  a  survey  made  by  John 
Hoge,  a  deputy  surveyor,  of  land  lying  within  the  purchase  of  1768,  the 
same  as  the  land  here,  but  altogether  without  his  district  and  within 
that  of  Pressley  Neville  and  Matthew  Riichey,  other  deputy  survey- 
ors, was  held  good.  This  decision  was  recognized  afterwards  by 
this  court  as  late  as  1815  in  the  Lessee  of  Harris  v.  Monks,  2  Serg. 
fy  Rawle  560. 

Besides,  it  is  very  obvious  that  there  was  not  the  same  reason  for 
extending  all  the  provisions  of  the  fifteenth  section  to  the  lands  of  the 
state  included  within  the  previous  purchases  from  the  Indians,  that 
there  was  for  requiring  them  to  be  observed  in  regard  to  the  lands 
within  the  purchase  of  the  preceding  year.  The  lands  within  the 
previous  purchases  had  all  been  partly  disposed  of,  under  previous 
regulations  of  the  proprietaries  directing  them  to  be  sold  in  parcels 
to  suit  purchasers :  in  many  places  the  best  lands  had  been  culled 
by  purchasers  so  as  to  leave  small  parcels  of  very  inferior  quality, 
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and  of  much  less  quantity  than  a  warrant  might  be  obtained  for,  un- 
appropriated and  entirely  surrounded  by  appropriated  land.  Several 
of  these  small  parcels  of  land  thus  left  unappropriated,  though  not 
of  sufficient  value  singly  to  induce  a  purchaser  to  incur  the  extra 
expense  of  taking  out  a  warrant  for  each,  yet  collectively  he  might 
be  very  willing  to  pay  the  purchase  money  and  the  expense  of  one 
warrant  for  the  whole.  In  such  case  it  would  therefore  have  been 
unwise  and  injurious  to  the  interests  of  the  state  to  have  prohibited 
absolutely  the  surveying  the  full  quantity  mentioned  in  the  warrant, 
otherwise  than  in  one  entire  tract ;  and  certainly  not  the  same  oc- 
casion for  giving  a  direction  of  a  cautionary  nature  merely,  as  I  con- 
ceive this  to  be,  to  the  surveyor-general  and  his  deputies.  But  ad- 
mitting this  section  to  be  applicable  to  the  land  in  question,  still  I 
apprehend,  if  it  is  to  be  regarded  as  only  directory,  that  it  does  not 
belong  to  a  court  and  jury,  under  the  circumstances  of  this  case,  to 
declare  the  survey  of  Gardinier  void  in  toto. 

In  the  construction  of  this  section  there  is  obviously  a  studied 
change  and  adaptation  of  phraseology  as  to  the  various  provisions  of 
it,  which  tend  to  show  very  clearly,  the  legislature  did  not  intend 
that  the  same  effect  or  consequence  should  result  from  a  violation  or 
non  observance  of  each  of  them.  By  the  first  clause  of  the  section, 
it  is  enacted,  "  that  in  making  any  survey  by  any  deputy  surveyor 
he  shall  not  go  out  of  his  proper  district  to  perform  the  same,  and 
that  every  survey  made  by  any  deputy  surveyor  without  his  proper 
district  shall  be  void  andofnone  effect."  Now  although  the  subsequent 
provisions  of  the  section  consist  of  instructions  to  the  surveyor-general 
and  his  deputies,  as  to  the  manner  in  which  they  shall  make  surveys 
and  perform  the  duties  assigned  to  them,  yet  in  no  case,  except  the 
first,  is  it  declared  that  the  survey  or  act  shall  be  void  and  of  none 
effect,  if  not  performed  in  the  manner  and  form  prescribed.  If  the 
legislature  had  intended  that  as  often  as  any  instruction  expressly 
given  by  this  section,  directing  how  a  survey  should  be  made,  were 
disregarded  eilher  by  the  surveyor-general  or  any  of  his  depulies,  (hat 
the  survey  should  therefore  be  void  and  of  none  effect,  why  did  they 
not  say  so,  as  they  have  done  where  the  deputy  surveyor  shall  go 
out  of  his  proper  district  and  perform  it? 

Under  this  view  Mr  Justice  Brackenridge,  in  M'Rheav.  Plummer, 
1  Binn.  231,  seems  to  have  thought  that  the  ninth  section  of  this  same 
act  might  be  considered  direct ory  merely,  so  far  as  it  requires  a  deputy 
surveyor  in  making  a  survey  to  go  upon  and  measure  the  land 
and  mark  the  lines,  because  the  subsequent  clause  declaring  that 
"every  survey  made  theretofore  should  be  void  and  of  no  effect  what- 
soever," might  be  regarded  as  being  applicable  only  to  the  pre- 
vious clause  of  the  section,  which,  after  directing  the  survey  to  be 
made  as  aforesaid,  declares  that  it  shall  be  made  "  after  the  warrant 
authorising  such  survey  shall  come  to  the  hands  of  the  deputy  surveyor, 
to  whom  the  same  shall  be  directed." 

It  would  seem  to  be  an  imputation  against  their  intelligence  to 
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suppose  that  the  legislature,  after  having  declared  expressly  that  a 
survey  made  in  the  first  case  should  be  void,  omitted  to  do  the  same 
without  any  notice  whatever,  for  not  being  made  in  conformity  to  the 
subsequent  directions  of  the  section.  We  should  not  only  be  wanting 
in  respect  to  that  body,  but  would  be  doing  violence  to  their  intention, 
if  language  is  to  be  regarded  as  expressive  of  it,  if  we  were  to  de- 
termine that  they  meant  and  intended  the  effect  to  be  the  same  in 
the  latter  as  in  the  first.  And  even  if  the  reason  for  making  a  dis- 
tinction were  not  clear,  it  would  perhaps  not  be  very  becoming  to 
reject  it  for  that  reason  alone;  but  such  is  not  the  case  here,  for  the 
reason  is  perfectly  manifest,  and  such  as  cannot  fail  of  presenting 
itself  at  first  view  to  the  mind  of  every  one.  It  is  perfectly  evident, 
the  great  object  of  prohibiting  a  deputy  surveyor  from  making  a 
survey  out  of  his  proper  district,  was  to  prevent  two  or  more  surveys 
from  being  made  in  favour  of  different  warrantees  on  the  same  land. 
By  confining  such  deputy  surveyor  within  his  own  district,  where  he 
had  either  made  all  the  previous  surveys,  or  had  some  knowledge  of 
them,  derived  from  documents  appertaining  to  his  office  and  in  his 
possession,  which  had  been  executed  within  it,  he,  when  a  new 
warrant  came  into  his  hands  to  be  executed,  would  be  more  likely 
to  know  what  lands  had  been  previously  appropriated  and  surveyed 
than  the  deputy  of  any  other  district,  and  therefore  would  be  more 
likely  to  avoid  the  error  or  mistake  of  locating  it  upon  lands  pre- 
viously appropriated.  This  was  considered  a  matter  of  the  very  first 
importance,  not  only  to  the  individual  warrantees  but  to  the  state,  in 
order  that  all  cause  of  litigation  might  be  avoided  as  far  as  possible. 
And  hence  it  was  deemed  advisable  by  the  legislature  to  pronounce 
every  survey  made  by  a  deputy  surveyor  without  the  limits  of  his 
proper  district  absolutely  null  and  void.  But  in  requiring  the  quantity 
of  laud  mentioned  in  the  warrant  to  be  surveyed  in  one  entire  tract, 
it  is  obvious  that  this  was  done  for  the  purpose  of  preventing  the 
owner  of  it  from  making  up  the  whole  quantity,  by  culling  out 
various  parcels,  lying  in  different  places  not  contiguous  to  each  other, 
on  account  of  their  very  superior  quality  or  properties  and  eligible 
situation,  which  if  permitted  would  have  been  an  injury  to  the  state, 
by  rendering  the  adjacent  unappropriated  lands  less  valuable.  In 
order  however  to  accomplish  this  latter  object,  without  carrying  the 
direction  beyond  the  reason  of  it,  and  to  an  extent  that  might  have 
proved  injurious  to  the  interests  of  the  stale  in  many  instances,  it 
would  seem  to  have  been  proper,  if  not  indispensably  necessary  that 
the  surveyor-general,  at  least,  should  have  been  invested  with  a  dis- 
cretionary power  to  be  exercised  according  to  his  best  judgment, 
binding  him  to  adhere  to  the  letter  of  the  direction  only  where  the 
interest  of  the  state  seemed  to  require  it,  but  to  depart  from  it  wher- 
ever he  should  be  satisfied  that  an  adherence  to  the  letter  would  be 
detrimental  to  the  state.  That  the  exercise  of  such  a  discretion 
might  have  been  thought  proper  by  the  legislature  will  appear  highly 
probable,  if  not  certain,  when  we  corne  to  reflect  for  a  moment  and 


July  1838.]  OF  PENNSYLVANIA.  245 

[Marcy  v.  Gardinier.] 

see  how  utterly  impracticable  it  was,  that  it  could  otherwise  happen 
than  that,  after  having  located  and  surveyed  a  great  many  warrants, 
there  would  remain  and  be  many  parcels  of  unappropriated  land  of 
less  quantity  than  what  warrants  were  usually  taken  out  for,  left  lying 
between  surveys,  which  approximated,  but  not  so  as  to  adjoin  ;  and 
that  unless  two  or  more  of  them,  though  not  adjoining  to  each  other, 
were  allowed  to  be  surveyed  upon  the  same  warrant,  it  might  be  that 
no  one  would  be  willing  to  pay  the  expense  of  a  warrant  and  other 
charges  for  survey  and  patent,  in  addition  to  the  purchase  money, 
for  each  or  any  one  of  them.  In  such  case  it  cannot  be  doubted, 
but  it  would  be  for  the  interest  of  the  state  in  filling  up  the  warrant 
to  dispense  with  the  direction,  which  requires  the  full  amount  thereof 
to  be  located  and  surveyed  in  one  entire  tract.  The  intentioo  and 
design  of  the  legislature  must  be  looked  to  in  such  case,  and  when 
ascertained,  ought  to  be  received  as  the  only  directory.  The  reason 
of  the  provision  here,  and  the  evil  intended  to  be  guarded  against, 
being  once  clearly  discovered,  we  can  scarcely  avoid  seeing  the  design 
of  the  act,  which  was  to  make  this  part  of  it,  as  well  as  the  residue 
of  the  same  clause,  which  directs  that  a  tract  surveyed  with  a  front 
on  any  river  shall  not  contain  in  front  more  than  one  half  the  length 
or  depth  of  the  tract.  This  latter  provision,  though  embraced  within 
the  same  clause,  has  ever  been  regarded  in  practice  by  surveyors,  as 
also  by  the  profession  and  by  courts,  as  merely  directory ;  and  no 
court  and  jury  have  ever  undertaken  to  pronounce  a  survey  void  for 
want  of  conformity  to  it,  after  the  return  thereof  has  been  made  into 
the  surveyor-general's  office,  and  accepted  and  approved  by  him, 
unless  so  far  as  it  might  be  shown  to  have  interfered  with  a  con- 
flicting claim  of  equal  or  prior  date. 

Upon  these  principles  it  was  held  in  the  Lessee  of  Grant  t>.  Eddy, 
2  Yeates  150;  S.  C.,  2  Smith's  L.  193,  that  the  third  section  of  the 
act  of  the  1st  of  April  1784,  which  required  every  applicant  for  lands 
to  produce  to  the  secretary  of  the  land  office  a  particular  description 
of  the  lands  applied  for,  with  a  certificate  from  two  justices  of  the 
peace  of  the  proper  county,  specifying  whether  the  lands  were  im- 
proved or  not,  &c.,  that  interest  might  be  charged  accordingly  on  the 
purchase  money,  was  merely  directory;  and  the  warrants  of  the  de- 
fendant were,  therefore,  held  good,  I  hough  the  certificate  that  the 
lands  were  unimproved  was  not  signed  by  two  justices  of  the  peace 
of  the  proper  county,  that  is,  of  the  county  in  which  the  lands  were 
situate,  as  required  by  the  act,  but  by  two  justices  of  the  peace  of  a 
different  county.  The  court  there  say,  "the  words  of  the  act  are 
merely  directory,  and  do  not  avoid  a  warrant  for  want  of  a  certificate, 
or  for  an  improper  one;"  and  then  proceed  to  show  that  whenever 
the  object  which  the  legislature  had  in  view  for  requiring  such  cer- 
tificate was  attained  or  answered  in  any  other  way,  as,  that  the  land 
was  unimproved,  and  therefore  the  stwte  could  not  have  been  de- 
frauded of  interest  on  the  purchase  money  for  want  of  it,  the  warrant 
ought  to  be  considered  good. 
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It  appearing,  then,  in  the  case  before  us,  that  all  the  unappropri- 
ated and  vacant  lands  lying  on  both  sides  of  and  around  Marcy's 
claim,  were  not  sufficient  in  quantity  to  fill  Gardinier's  warrant,  or  to 
give  to  him  the  quantity  that  he  paid  the  state  for,  and  that  it  was 
therefore  impossible  for  him  to  commit  or  practise  a  fraud  upon  the 
stale  in  locating  his  warrant  as  he  did,  his  survey  ought  to  be  con- 
sidered good  as  to  the  vacant  land  included  in  it,  whether  the  fifteenth 
section  of  the  act  of  the  8th  of  April  1785  be  applicable  to  the  land 
therein  or  not.  But  it  is  clear  from  the  authorities  cited  above,  that 
this  section  of  that  act  does  not  extend  to  the  land  in  question  ;  and 
this  being  the  case,  it  remains  to  inquire  what  there  is  beside  which 
can  be  objected  that  will  affect  the  survey  so  as  to  invalidate  it. 

The  court,  in  the  Lessee  of  Wright  v.  Wells,  in  speaking  of  the 
fifteenth  section  of  the  act  of  the  8th  of  April  1785,  say,  "  the  general 
object  of  the  legislature  was  to  introduce  a  new  system,  and  to  secure 
fair  and  equal  proceedings  as  to  the  lands  newly  purchased  from  the 
Indians,  but  did  not  respect  the  lands  included  in  the  old  purchase,  and 
such  has  been  the  practice  under  the  Zaio."  In  the  opinion  of  the  court, 
then,  some  of  whom  were  probably  more  conversant  with  the  regula- 
tions of  the  land  office  as  to  the  granting  and  surveying  of  lands 
prior  to  the  passage  of  this  act  than  any  of  us,  it  is  evident  that  the 
provisions  generally  of  the  fifteenth  section  were  considered  new  and 
such  as  had  not  obtained  previously.  Indeed  it  is  certain  that  no 
act  of  assembly  was  ever  passed  previously,  requiring  that  the  full 
amount  of  land  mentioned  in  any  warrant  should  be  surveyed  in  one 
entire  tract.  Nor  does  it  appear,  from  any  of  the  regulations  of  the 
land  office,  nor  from  the  instructions  given  to  the  surveyor-general 
or  his  deputies  at  any  time  anterior  thereto,  that  such  direction  ever 
was  given  in  the  same  terms.  Among  the  instructions  of  1765,  given 
by  the  proprietaries,  through  their  surveyor-general,  to  the  deputies  of 
the  latter,  2  Smith's  L.  163,  the  following  may  be  thought  perhaps 
to  have  some  bearing  on  this  subject:  "2.  You  shall  not  execute 
any  warrant  upon  any  surveyed  lands  or  manors,  or  reputed  manor 
lands,  or  on  any  other  land  appropriated  to  our  use  by  any  former 
survey,  unless  such  lands  be  expressly  mentioned  in  your  warrant. 

"  3.  You  shall  lay  out  all  lands  as  regular  and  nearly  contiguous  as 
the  places  will  bear,  admit  or  allow  of,  unless  directed  by  your  warrant 
to  the  contrary. 

"  4.  You  shall  lay  out  all  lands  that  adjoin  rivers  or  large  creeks, 
at  least  three  times  the  length  from  the  river  or  creek  as  they  are  laid 
out  in  breadth  on  the  said  river  or  creek,  so  that  each  purchaser  may 
have  a  proportionable  front  on  the  water,  provided  the  ground  will  in 
anywise  admit  of  it,  and  to  lay  out  all  lands  contiguous  and  as  regular 


Now,  unless  there  be  contained  in  some  part  of  these  instructions 
a  direction  to  survey  the  amount  of  a  warrant  in  one  entire  tract,  I 
am  not  aware  of  any  evidence  that  we  have,  going  to  show  that  any 
such  rule  ever  existed,  or  that  any  such  direction  was  ever  given  be- 
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fore  the  act  of  1785.  I,  however,  nm  willing  lo  admit  that  such  di- 
rection may,  by  a  construction  that  is  perhaps  not  unfair,  be  ex- 
tracted from  these  instructions.  But  then  it  is  perfectly  obvious 
that  they  are  at  most  only  directory  in  their  terms,  and  that  a  discre- 
tion is  thereby  allowed  to  the  deputies  to  be  exercised  by  them  ;  and 
whenever  they  shall  be  of  opinion  that  the  ground  to  be  surveyed 
will  not  admit  of  a  strict  adherence  to  the  direction,  they  are  left  at 
liberty  to  depart  from  it.  The  land  surveyed  under  the  same  war- 
rant is  not  required  to  be  contiguous,  unless  the  place  will  admit  or 
allow  of  it :  and  at  most,  it  is  only  to  be  as  nearly  contiguous  as  pos- 
sible, so  that  if  it  were  even  otherwise,  there  is  no  ground  for  de- 
claring the  survey  void  on  that  account,  after  it  has  been,  as  in  this 
case,  relumed  into  the  surveyor-general's  office,  accepted  and  ap- 
proved by  him,  and  a  patent  granted  thereon,  confirming  and  con- 
summating the  title  to  the  land  contained  within  it.  As  well  might 
the  court  and  jury  here  have  undertaken  to  set  aside  the  survey  and 
patent,  because  the  survey  was  not  asregular,  in  the  language  of  the 
instructions,  as  the  ground,  in  their  opinion,  derived  from  the  evi- 
dence, would  have  admitted  of.  But  whatever  may  have  been  the 
extent  and  design  of  these  instructions,  they  have  ever  been  held  to 
be  merely  directory, 

Neither  is  it  any  objection  to  the  validity  of  Gardinier's  survey, 
that  he  caused  it  lo  be  made  without  the  knowledge  of  Marcy,  fur- 
ther than  it  may  have  been  shown  to  have  interfered  with  the  prior 
rights  of  the  latter.  So  far  it  would  doubtless  be  void  for  want  of 
Marcy's  assent,  which  is  the  only  thing  that  could  have  rendered  it 
valid  in  this  respect,  even  had  he  known  of  it  and  been  present  at  its 
execution. 

It  has  been  said,  however,  that  if  Gardinier,  in  making  the  survey, 
knowingly  crossed  over  the  lands  of  Marcy  and  Hartly  for  the  pur- 
pose merely  of  taking  in  the  unappropriated  or  vacant  lands  on  the 
opposite  sides  thereof,  that  by  doing  so,  he  indirectly  at  least,  if  not 
directly,  violated  a  long  established  rule  of  the  land  office,  that  has 
never  been  dispensed  with,  which  prohibits  surveying  the  amount  of 
the  land  mentioned  in  the  warrant  by  locating  it  upon  two  or  more 
separate  parcels  not  touching  each  other;  and  therefore  the  survey 
must  be  considered  void  in  toto,  notwithstanding  its  subsequent  ac- 
ceptance and  approval  by  the  surveyor-general  and  confirmation  by 
the  secretary  of  the  land  office  in  granting  a  patent  thereon.  Ad- 
mitting that  such  has  been  the  rule  of  the  land  office  in  regard  to 
making  of  surveys  upon  warrants,  still  it  would  be  worse  than  ab- 
surd to  carry  the  observance  beyond  the  reason  of  it,  because  it  would 
work  a  positive  injury  to  the  slate  in  some  instances,  as  has  been 
already  shown,  by  preventing  it  from  selling  and  receiving  the  pur- 
chase money  upon  small  detached  parcels  of  land  of  inferior  quality. 
Besides,  so  far  as  we  have  any  written  evidence  of  the  existence  of 
such  rule,  it  would  seem  from  its  terms  to  have  allowed  to  the  deputy 
surveyors  a  dispensing  power  with  the  strict  observance  of  it,  where 
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land  sufficient  to  fill  the  warrant  could  not  be  had  in  one  contiguous 
body.  And  to  say,  because  no  instance  of  the  exercise  of  such  dis- 
pensing power  has  come  within  our  knowledge,  that  we  are,  there- 
fore, not  only  bound  to  conclude  none  has  taken  place,  but  likewise 
to  determine  that  under  no  circumstances  can  such  power  be  exer- 
cised without  avoiding  the  whole  survey,  would  be  strange  reasoning 
indeed,  if  reasoning  it  can  be  called  :  for  suppose  it  to  be  true  that  no 
case  of  the  kind  has  ever  occurred,  it  only  goes  at  most  to  prove,  in 
the  absence  of  evidence  showing  that  it  has  been  refused,  that  no 
owner  of  a  warrant  has  ever  requested  to  have  it.  filled  with  disjointed 
parcels  of  land,  where  it  was  necessary  for  the  surveyor  to  do  so  in 
order  to  get  the  complement:  but  even  if  it  had  been  shown  to  have 
been  refused  in  such  case,  it  would  only  prove  that  the  very  spirit 
and  reason  of  the  rule  had  been  transgressed  and  disregarded. 

But  it  has  been  argued  here  as  if  the  rule  were  universal,  admit- 
ting of  no  exception  under  any  circumstances  whatever,  and  there- 
fore the  attempt  on  the  part  of  Gardinier  to  evade  it  involves  such 
fraud  as  vitiates  the  whole  survey.  Then,  supposing  the  rule  to  be 
universal  and  of  the  utmost  inflexibility,  which  may  be  thought 
very  anomalous  in  respect  to  a  rule  that  is  merely  directory,  how  are 
the  rights  of  the  commonwealth  or  of  others  so  affected  by  such 
evasion  of  it,  as  to  make  it  necessary,  or  even  proper,  to  annul  the 
whole  survey  ]  As  against,  the  commonwealth  there  does  not  appear 
to  be  the  least  colour  for  asserting  here  that  she  has  been  prejudiced 
in  the  slightest  degree.  Gardinier,  having  paid  the  state  for  the 
quantity  of  land  mentioned  in  his  warrant,  had  an  indisputable  right 
to  have  the  amount  thereof  surveyed  to  him  out  of  the  unappro- 
priated land  there,  if  there  were  so  much  ;  but  in  making  his  survey 
he  did  not  obtain  this,  so  that,  by  running  over  Marcy  and  Hartly's 
lands  as  it  is  alleged  he  did,  and  taking  in  a  narrow  strip  across 
them,  he  rather  conferred  a  benefit  upon,  than  did  an  injury  to  the 
stale:  because  by  filling  his  warrant  in  part  with  land  which  they 
either  had  paid  or  were  bound  to  pay  the  state  for,  and  would  with- 
hold from  him,  he  put  it  out  of  his  power  to  secure  unappropriated 
land  in  lieu  thereof  for  the  money  he  paid,  if  it  were  there,  which 
he  had  a  right  to  have  done  ;  thus  leaving  the  state  at  full  liberty  to 
sell  it  again  and  to  receive  the  purchase  money  on  it  a  second  time. 
It  will  scarcely  be  pretended  that  it  ever  was  the  policy  of  the  state 
to  multiply  warrants  and  surveys  as  much  as  possible,  for  the  mere 
purpose  of  making  fees,  and  oppressing  those  who  had  to  pay  them, 
for  the  benefit  of  the  state  or  the  officers  concerned  in  issuing  and 
executing  them ;  yet  unless  this  were  so,  it  is  impossible  that  the 
state  could  be  said  to  lose  any  thing  by  permitting  two  or  more  sepa- 
rate parcels  of  land  to  be  surveyed  upon  the  same  warrant  in  order 
to  make  up  the  quantity  mentioned  in  it.  But  we  know  that  the 
proprietaries  and  the  state,  instead  of  encouraging  a  policy  of  this 
kind,  which  would  have  been  unjust  and  no  less  reprehensible,  in- 
dulged in  the  very  opposite  of  it,  by  permitting  two  or  three  hundred 
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acres  to  be  surveyed  and  returned  on  a  warrant  of  fifty  or  a  hundred 
acres,  and  a  patent  to  be  granted  for  the  same  upon  the  purchase 
money  being  paid  therefor. 

The  only  real  injury  done  by  the  alleged  evasion  would  seem  to 
have  been  done  to  (Gardinier  himself,  for  by  taking  in  land  belonging 
to  either  Marcy  or  Hartly,  or  both,  seeing  he  could  not  hold  it,  he 
thereby  deprived  himself  of  obtaining  compensation  for  the  money 
he  paid  the  state  on  the  warrant  by  locating  it  on  vacant  land  in 
case  it  were  to  be  had.  But  it  may  be  said  that  it  was  a  trespass 
committed  upon,  the  rights  of  Marcy  and  Hartly:  and  this  may  be 
true  ;  but  they  are  not  without  redress  if  injured,  for  they  may  bring 
their  action,  in  which  they  will  be  entitled  to  recover  damages  equal 
in  amount  at  least  to  the  extent  of  the  injury  received.  Beside  this, 
they  have  a  right  to  claim  to  be  protected  as  fully  in  the  enjoyment 
of  their  rights  as  if  Gardinier's  survey  had  never  been  made;  for 
this  purpose  the  avoidance  of  it,  as  far  as  it  interferes  with  their  rights, 
will  be  sufficient.  But  I  am  unable  to  discover  any  principle,  which 
has  hitherto  been  held  applicable  in  a  like  case,  which  would  tend 
to  render  the  survey  void  beyond  this,  so  as  to  affect  the  right  of 
Gardinier  to  the  unappropriated  land  included  within  it.  If  the 
quantity  mentioned  in  his  warrant  had  been  sufficient  to  have  cover- 
ed the  unappropriated  land  or  a  part  of  it,  and  all  the  lands  of  Marcy 
and  Hartly,  and  he  had  taken  the  whole  within  his  survey,  without 
exceeding  the  amount  of  his  warrant,  the  survey,  according  to  an 
unbroken  chain  of  authorities,  could  only  have  been  pronounced 
void  as  to  the  previously  appropriated  land  embraced  within  it ;  so 
that  if  the  principle  contended  for  by  the  counsel  of  the  plaintiff  in 
error  were  to  prevail,  a  survey  extending  across  an  appropriated 
tract  of  land,  and  taking  in  only  a  narrow  strip  and  small  portion  of 
it,  will  be  void  in  toto,  while  another  survey,  taking  in  the  whole  of 
it,  will  only  be  considered  void  as  to  the  previously  appropriated  land 
embraced  within  it.  Would  it  not  then  be  singularly  strange  and 
incongruous  to  pronounce  the  whole  survey  void  for  having  embraced 
within  it  a  narrow  strip  of  the  lands  of  Marcy  and  Hartly,  when,  if 
the  whole  of  their  lands  had  been  included,  it  could  not  have  been 
so  adjudged  1  It  has  often  occurred  that  appropriated  land  has  been 
surveyed  upon  a  junior  warrant  or  right,  together  with  land  that 
was  unappropriated,  and  sometimes  knowingly  too  by  the  owner  of 
the  junior  right ;  but  it  never  was  decided  that  the  survey  was  wholly 
void  on  that  account,  nor  partially  further  than  as  to  the  previously 
appropriated  land.  And  occasionally  surveys  under  junior  rights 
have  been  made  extending  across  and  embracing  lands  on  both  of 
the  opposite  sides  of  prior  surveys  under  older  rights,  where  the 
owners  of  the  older  rights  have  afterwards  asserted  their  claims  un- 
der them,  and  left  the  junior  claimants  with  two  and  sometimes 
more  detached  parcels,  which,  it  never  entered  into  the  mind  of  any 
one  to  conceive,  that  they  could  not  hold  under  their  warrants  and  sur- 
veys, and  more  especially  if  they  had  obtained  patents  for  them, 
vii. — w 
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In  principle  then  wherein  do  these  cases  differ  from  the  present?  The 
junior  claimants  in  those  cases  may  be  said  to  have  done  all  they 
did  knowingly,  as  much  as  Gardinier  did  here;  they  were  bound  to 
know  the  elder  rights,  and  must  be  piesuined  to  have  had  full  know- 
ledge of  them  ;  and  no  case  can  be  found,  where  the  survey  of  a 
junior  claimant  has  been  held  to  be  affected  differently  on  account 
of  his  actual  knowledge  of  the  prior  right,  from  what,  it,  has  been 
under  the  knowledge  which  the  law  imputes  to  him.  And  as  to  the 
difference  between  the  cases  on  account  of  the  magnitude  of  the 
fraud  intended  to  be  committed,  it,  cannot  with  the  least  shadow  of 
plausibility  be  contended  that  Gardinier's  fraud  was  any  thing,  if 
he  only,  as  is  alleged,  took  a  narrow  strip  of  Marcy  and  Hardy's 
land,  not  with  a  view  of  holding  it  from  them,  but  merely  for  sake 
of  giving  a  connected  form  to  his  survey,  compared  with  the  design 
of  taking  from  another  the  whole  or  greater  part  of  his  prior  survey, 
as  was  intended  in  many  of  the  cases  alluded  to,  where  the  junior 
surveys  were  held  void  only  as  to  lands  contained  in  them  which 
were  surveyed  under  prior  rights. 

Grants  of  land  by  the  state,  it  may  be  observed,  have  seldom  been 
set  aside  on  account  of  unfair  dealing  or  practice  upon  the  part  of 
the  grantees.  For  instance,  warrants  founded  upon  settlement- 
rights  have  been  obtained  frequently  by  settlers  or  those  claiming 
under  them  upon  a  wilful  misrepresentation  of  the  commencement 
of  the  settlements,  by  postdating  them,  in  order  to  avoid  the  payment 
of  interest  on  the  purchase  money  to  the  state,  and  oftentimes  to  get 
the  land  at  areduced  price, say  50shillingsiristeadof  5  pounds  sterling 
per  hundred  acres,  with  interest  on  the  latter  price  for  many  years; 
and  although  such  cases  have  repeatedly  come  under  the  notice  and 
cognizance  of  courts  and  juries,  yet  they  have  been  uniformly  held 
good  notwithstanding,  as  against  all  adverse  claims  derived  from  the 
state  subsequently  to  the  dates  of  the  settlements  as  set  forth  in  the 
warrants  :  and  the  only  penalty  that  ever  has  been  inflicted  in  such 
cases  has  been  a  loss  of  their  right  under  the  settlement,  when  the 
land  is  claimed  by  an  adverse  title  of  earlier  date  than  the  date  of 
the  settlement  as  stated  in  the  warrant,  though  in  point  of  fact  the 
settlement  may  have  been  of  earlier  date  than  the  adverse  title ;  but 
this  the  settler  will  not  be  permitted  to  prove,  which  necessarily 
leaves  his  title  to  all  appearance  the  younger  of  the  two,  and  of 
course  he  must  give  place  to  the  elder.  So  persons  claiming  lands 
under  old  warrants  and  surveys  made  upon  them,  but  not  returned 
into  the  surveyor-general's  office,  have  frequently  taken  out  new 
warrants,  sometimes  to  avoid  paying  interest,  and  very  often  not  only 
to  avoid  paying  the  interest,  but  to  obtain  the  lands  at  a  reduced 
price  from  that  fixed  by  law  at  the  date  of  the  old  warrant ;  and  yet 
such  titles  have  been  held  good  against  the  state,  and  void  only 
against  persons  claiming  under  titles  from  the  state  prior  in  point  of 
time  to  the  new  warrants. 

But  what  seems  to  render  all  the  objections  of  the  plaintiff  on  this 
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point  unavailing,  if  not  frivolous,  is  that,  according  to  the  testimony 
of  Matthew  Jackson  the  surveyor,  his  own  witness,  it  appears  that 
his  warrant  and  that  of  Gardinier  were  more  than  sufficient  to  cover 
and  take  in  all  the  land  not  previously  appropriated  under  prior 
grants  of  the  commonwealth  to  other  persons;  so  that  she  had  been 
paid  once  for  all  the  land,  and  more  than  was  there.  Jackson  testi- 
fies that  there  are  but  two  hundred  and  eighty-three  acres  there, 
which  he  thinks  does  not  include  sixteen  or  eighteen  acres  consist- 
ing of  some  small  gores  of  land  next,  to  Hoops's  lines;  and  afier 
adding  these,  the  whole  quantity  would  only  be  two  hundred  and 
ninety-nine,  or  three  hundred  and  one  acres  at  most,  to  fill  Marcy's 
warrant  of  two  hundred  acres  and  Gardinier's  warrant  of  ninety-four 
acres.  The  interests  of  the  commonwealth  are,  therefore,  in  no  wise 
involved  in  this  controversy;  the  real  matter  of  contest  is,  how  shall 
this  two  hundred  and  eighty-three  acres  be  divided  between  the 
plaintiff  and  Gardinier ;  so  that  let  this  question  be  settled  as  it  may, 
it  cannot,  affect  or  prejudice  the  interest  of  the  commonwealth  in  any 
way.  From  the  evidence  it  would  not  appear  that  there  is  the  least 
ground  for  charging  Gardinier  with  having  done  or  intended  any 
thing  unfair  against  the  state;  and  if  in  locating  his  warrant  he  has 
crossed  what  may  be  the  wishes  of  Marcy  now,  the  latter  may  very 
justly  blame  himself  for  it,  because,  from  the  evidence,  his  conduct 
as  regarded  the  rights  and  the  interest  of  the  state  may  be  considered 
any  thing  but  fair.  Even  according  to  the  testimony  of  his  own 
witness,  Mark  Hardy,  he,  under  colour  of  his  settlement,  surveyed 
and  took  in  one  thousand  acres,  professing  to  claim  it,  and  cutting 
the  timber  off  it,  sawing  and  disposing  of  the  same  as  fast  as  he 
could  ;  and  as  would  also  appear  from  some  of  the  evidence,  without 
any  intention  of  paying  the  stale  for  more  than  a  small  portion  of 
the  land,  but  at  the  same  lime  bent  on  taking  from  the  land  the 
timber,  which  would  seem  to  have  been  the  only  thing  of  value  ap- 
pertaining to  much  the  greater  portion  of  it.  Indeed  it  is  pretty  evi- 
dent that  if  he  had  succeeded  in  his  wishes  and  plans  of  operation, 
the  state  would  never  have  sold  the  land,  or,  at  most,  but  very  little 
of  it  to  any  one;  for  without  the  timber  growing  on  it  nobody  would 
have  bought  it.  It  would  therefore  seem  to  be  as  inconsistent  with 
sound  policy  as  with  a  sense  of  justice,  to  deprive  Gardinier  of  land 
which  he  has  more  than  paid  the  state  for,  and  which  the  jury  must 
have  thought,  from  the  evidence  and  the  charge  of  the  court,  Marcy 
never  intended  to  pay  the  state  for,  but  to  abandon  as  soon  as  he  got 
the  timber  growing  upon  it  cut  off  and  taken  away. 

HUSTON,  J.  dissenting. — These  cases  were,  by  consent,  tried  to- 
gether in  the  court  below,  and  verdicts  for  defendants ;  and  were 
argued  together  here. 

These  cases  were  before  this  court  on  a  former  occasion ;  but,  as 
often  happens,  the  arguments  were  more  full,  and  the  points  on 
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which  the  cause  turned  different  from  what  (hey  were  on  the  former 
hearing. 

It  will  be  necessary  to  state  the  case  minutely. 

E.  Stevens  proved  that,  forty-nine  years  ago  last  May,  Reuben 
Collar  lived  on  the  land,  raised  grain,  and  had  a  cabin  where  Marcy 
now  lives,  and  after  some  years  sold  to  Streak,  who  enlarged  the 
clearing,  built  a  grist  and  saw  mill,  and  thiriy-nine  years  ago  sold 
to  John  Marcy,  who  moved  on  and  has  resided  ever  since.  The  im- 
provements extend  from  Wilson's  line  (on  south  and  southwest)  to 
the  east  branch  of  Tunkhannock  creek,  the  whole  length  of  Marcy's 
claim  on  the  creek ;  that  he  claimed  to  Millard's  line  on  the  north ; 
don't  know  his  lines  on  east  of  creek  ;  he  always  eaid  he  expected  to 
hold  four  hundred  acres;  we  all  settled  on  the  land  as  vacant. 

Five  or  six  other  witnesses  proved  that  Marcy's  claim  was,  for 
twenty  or  more  years,  bounded  on  the  west  by  Wilson,  who  sold  to 
Jayne  in  1817,  and  by  Jayne  since  ;  on  the  north  partly  by  Millard, 
west  of  Tunkhannock,  and  by  Mark  Hartly,  whose  line  was  at  the 
east  branch,  and  whose  warrant  and  survey  were  about  1811.  That 
on  the  east  Marcy  claimed  until  about  eighteen  years  ago.  Mere- 
dith and  Clymer  showed  a  survey  in  1775  on  warrants,  and  since  then 
his  line  on  east  is  bounded  by  them  ;  that  he  once  claimed  part  of 
their  land  and  cut  timber,  as  Hartly  also  did  on  Meredith's  land, 
but  not  since  their  title  was  known. 

Charles  J.  Miller  proved  that  in  1829  he  came  to  that  neighbour- 
hood, and  wishing  some  land,  Marcy  agreed  he  might  have  some 
land  adjoining  Millard  on  the  north,  and  west  of  Hartly,  but  not 
this  timber  land ;  that  in  running  his  land  he  took  in  part  of  the 
timber ;  that  Marcy  cut  off  the  timber  taken  in  by  him  and  let  him 
have  the  land  ;  hence  he  inferred  that  the  timber  was  Marcy's  ob- 
ject. That  he,  Miller,  had  built  a  shed,  house  and  blacksmithshop, 
and  cleared  a  little,  and  had  sold  his  seventy  acres  for  500  dollars, 
though  he  had  not  taken  out  any  warrant. 

The  witnesses  proved  that  the  timber  was  cut  adjoining  the  Wil- 
son or  Jayne  line  on  the  west,  the  land  given  to  Miller  on  the  north, 
and  Marcy's  cleared  land  on  the  east ;  that  the  timber  had  been  very 
valuable,  but  the  land  on  the  side  of  the  hill  nearest  the  creek  was 
poor,  and  some  *>f  it  stopy.  Some  witnesses  also  proved  that  Marcy 
had  always  saved  this  timber.  The  cutting  and  value  of  the  land, 
with  and  without  the  timber,  were  proved  ;  20  or  25  dollars  per  acre, 
and  8  or  10  dollars  after  timber  gone. 

It  was  also  proved  that  the  whole  vacancy,  including  what  Miller 
got,  was  less  than  three  hundred  acres. 

The  defendant  then  produced  Marcy's  application,  proving  before 
two  justices  his  settlement  commenced  in  1786,  his  warrant  paying 
interest  from  that  date,  and  his  survey  of  two  hundred  and  four 
acres,  which  included  the  land  where  timber  was  cut.  Nothing 
was  said  here  to  show  why  this  was  not  shown  by  Marcy  himself. 
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Marcy's  land  was  thus  bounded,  and  so  understood  by  all  these 
witnesses  for  many  years,  by  Meredith's  line  on  the  east,  by  Mark 
Harily  and  the  line  agreed  on  by  him  and  Miller  on  the  north,  and 
by  Wilson,  now  Jayne,  on  the  west.  The  timber  was  cut  on  the 
northwest  corner.  Nothing  was  said  particularly  of  his  southern 
boundary. 

The  defendants  then  showed  a  warrant  to  Andrew  Gardinier  for 
ninety-four  acres  of  vacant  land,  dated  the  16ih  of  April  1832,  a  sur- 
vey  on  the  26th  of  April  1832  of  eighty-six  acres  ninety-four  perches, 
and  a  patent  on  the  18th  of  June  of  the  same  year,  and  called  wit- 
nesses to  prove  that  Marcy  had  abandoned  all  land  not  within  his 
fences  and  fields. 

I  shall,  at  the  risk  of  being  tedious,  give  the  very  words  of  the 
witnesses  on  this  point. 

William  Wilson  said  :  I  reside  on  the  Jayne  possession,  as  it  is 
called;  have  lived  there  fourteen  years;  as  I  always  understood 
Marcy  to  say.  the  timber  was  his  principal  object,  and  he  did  not 
mean  to  buy  h  of  the  commonwealth.  He  spoke  of  the  mountain 
land  where  he  had  been  getting  timber  since  I  came  there.  I  think  he 
spoke  of  it  more  than  once  ;  think  twice  or  more.  He  told  me  the 
back  land  was  of  no  use,  not  worth  paying  taxes  on.  My  land  lay 
west  and  his  east,  and  east  and  south  is  stony  after  the  timber  is  off; 
the  more  a  man  has  and  pays  taxes  on  the  worse  he  is  off.  Marcy 
got  lumber  south  of  the  creek;  he  had  a  contract  with  Halstead, 
who  cut  one  hundred  and  fifty  logs  there.  I  took  it  he  spoke  of 
lands  north  of  the  road,  as  Meredith  took  that  on  the  other  side. 
Says  Marcy's  land  (suppose  including  the  bottom)  is  worth  50  dol- 
lars an  acre  wilh  the  lumber  on  ;  worth  25  dollars  now. 

Being  cross-examined,  says:  these  conversations  were  since  1823; 
it  may  be  a  year  or  two;  cannot  fix  the  time  nearer ;  recollect,  a  year 
or  two  after  I  came,  Marcy  told  me  I  could  not  hold  more  than  I  had 
in  possession,  for  one  man  has  as  good  a  right  as  another  if  he 
does  not  pay  taxes.  That  ended  the  conversation.  Marcy  wanted 
to  buy  my  improvements. 

William  Smith.  In  1831  I  worked  for  Marcy  seven  or  eight 
months;  was  harvesting  corn  on  the  island  fronting  this  timber.  I 
asked  Marcy  how  far  his  timber  extended  that  way.  He  replied, 
he  did  not  know.  I  replied,  he  had  a  good  deal  of  timber  on  that 
hill.  He  said  he  had.  I  asked  him  how  far  back  of  where  he  had 
been  cutting  timber  his  line  was ;  said  he  did  not  know  as  he  went 
there  at  all;  did  not  know  as  he  had  any  land  there ;  did  not  wish 
me  to  say  any  thing  about  it ;  for  if  Coil  found  it  out,  he  would  go 
and  get  the  timber,  and  he  could  not  keep  him  off;  and  he,  Marcy, 
must  get  it  off  soon.  Said  nothing  about  the  title. 

Joshua  Millard.  Had  a  conversation  with  Marcy  since  the  cause 
went  into  the  supreme  court.  He  spoke  of  the  trouble  Gardinier 
made  him  ;  that  it  was  a  pity  he  did  not  take  it  out  of  the  office  be- 
fore. He  said  he  did  not  think  he  would  have  taken  it  out,  but  that 
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Gardinier  had  got  him  in  such  a  situation  that  he  was  obliged  to 
take  it  out ;  that  there  was  no  law  lo  oblige  him  to  take  it  out.  Did 
not  hear  him  say  any  thing  about  taxes. 

William  Hardy.  Proved  that  when  Marcy  first  heard  of  the  title 
of  Meredith  and  Clymer,  he  had  a  number  of  trees  out  on  it,  and 
witness  told  him  he  thought  it  would  be  well  to  take  it  out  of  the 
office  or  he  would  lose  these  logs  on  it.  He  answered  he  did  not 
think  the  land  was  worth  taking  out  of  the  office,  for  he  thought  he 
would  soon  cut  the  timber  off.  This  was  sixteen  or  eighteen  years 
ago. 

Charles  Miller,  called  by  defendant,  repeated  what  I  have  already 
written,  with  little  variation  :  that  Marcy  told  him  he  might  take  a 
piece  adjoining  Millard,  but  so  as  not  to  take  this  timber  land  ;  and 
that  soon  after  he  went  there,  Marcy  cut  off  the  timber  which  Miller 
had  included  within  his  line.  The  land  in  question  lay  between 
that  and  Marcy's  mill.  I  drew  the  inference,  his  object  was  the 
timber. 

Matthew  Jackson  proved,  that  in  the  winter  before  Gardinier's 
warrant  was  taken,  he  had  some  intimation  of  the  intention,  and 
told  Marcy,  who  said,  no  one  would  be  rascal  enough  to  do  so. 
That  Marcy  spoke  to  him  to  run  round  his  land  to  see  how  much 
was  in  it,  that  he  might  take  a  warrant  for  it.  Others  proved  that 
he  had  proposed  to  take  out  his  warrant  in  the  spring,  when  he  went 
down  on  a  raft,  as  he  was  old  and  lame. 

Chapman,  the  deputy  surveyor,  who  surveyed  Gardinier's  war- 
rant, said  :  I  made  the  survey  for  Gardinier.  The  manner  showed 
me  he  did  not  care  about  making  much  noise.  Gardinier  spoke  in 
general  terms  about  the  hostility  against  surveyors,  and  particularly 
about  Marcy's  not  being  willing  to  have  surveys.  M'Cracken  and 
Clark  were  chainmen  and  Gardinier  carried  the  axe ;  this  was  in 
the  afternoon.  Next  morning  W.  Hartty  and  Smead  were  there 
when  we  run  on  the  east  side  of  the  creek.  There  was  some  appa- 
rent desire  not  to  be  seen  by  the  neighbours.  Just  before  we  got 
through  the  flat,  Smead  was  left  in  the  woods,  his  gun  went  off. 
Gardinier  and  some  of  the  hands  ran  into  ihe  bushes.  Smead  im- 
mediately said  his  gun  went  off  by  accident.  I  said  I  wanted  no 
secrecy.  Gardinier  said  he  wanted  no  difficulty  with  Marcy.  I 
made  the  survey  as  he  directed.  Gardinier  said  he  wanted  to  avoid 
all  collision  with  Marcy,  and  had  a  right  to  survey  the  land. 

William  Hartly  proved,  that  Smead  and  himself  were  employed 
expressly  to  look  out  and  give  notice  if  any  of  Marcy's  people  came  in 
sight. 

The  survey  was  made  in  this  manner:  it  took  in  all  the  wood- 
land west  of  the  creek  bounded  by  Miller,  Jay ne  and  Marcy's  improv- 
ed land  ;  it  came  to  Tunkhannock  creek,  and  then  ran  up  and  in- 
cluded the  creek  and  some  of  the  land  on  the  banks,  and  included  an 
island  cleared  and  cultivated  by  Marcy ;  at  this  part  it  was  bounded 
by  Marcy's  improved  land  on  both  sides.  At  the  upper  end,  and  east 
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of  the  creek,  Marcy's  fence  was  on  his  line  for  about  sixty  rods  ;  a 
line  was  run  along  this  fence  and  another  eight  rods  north  of  il,  thus 
taking  that  breadth  offMark  Hartly's  land;  it  then  ran  round  close  to 
Murray's  fences  and  took  in  all  the  woodland  on  the  east  side  of  the 
creek. 

When  this  case  was  up  last  year,  the  question  was  not  presented, 
whether  there  was  any  legal  evidence  on  which  Marcy's  right  to  the 
land  could  be  doubled.  This  was  assumed  in  the  argument  by  the 
court.  The  argument  and  opinion,  of  the  court  were  on  other  matters. 
To  me  it  seems  this  is  the  great  question,  and  a  very  important  one. 

There  was  a  time  when  rights  to  land  by  improvement  were  con- 
sidered of  little  weight.  M'Curdy  v.  Potts,  in  2  DalL,  seems  to  con- 
fine them  to  what  was  within  the  fences  ;  but  ever  since  Smith  v. 
Brown,  in  3  Yeates,  the  right  has  been  extended  to  agreed  lines  or 
designated  boundaries;  and  it  has  been  considered  as  settled  by  the 
profession,  for  more  than  forty  years,  that  an  improver  on  vacant  land 
had  a  right  to  four  hundred  acres,  though  he  may  take  less ;  and  our 
books,  at  regular  intervals,  show  that  some  one  disputed  this  occa- 
sionally, and  it  was  always  affirmed.  In  Gordon  v.  Moore,  5  B'mn. 
130,  this  was  explicitly  settled,  where  the  improver  had  designated 
his  boundary  by  a  known  line,  before  the  adverse  warrant  was  taken 
out;  and  in  Barton  v.  Glassgo,  12  Serg.  fy  Rawle  149,  where  there 
was  an  improver  actually  residing  on  land  when  an  adverse  warrant 
was  laid,  and  which  improver  had  not  designated  his  boundaries,  it 
was  held  that  the  improver  was  not  limited  by  lines  run  without  his 
knowledge,  but  he  was  still  entitled  to  four  hundred  acres,  in  such 
shape  as  the  jury  should  decide  to  be  reasonable,  and  this  was  before 
decided  in  Blair  v.  M'Kee,  6  Serg.  fy  Rawle  113. 

An  improver's  right,  at  one  period,  was  sold  as  a  chattel,  by  the 
executors  or  administrators  ;  since  1760  this  has  not  been  allowed; 
it  can  only  be  sold  by  administrators  under  an  order  of  the  orphan's 
court ;  Duncan  v.  Walker,  1  Yeates ;  will  only  pass  in  fee  by  will 
executed  so  as  to  pass  lands,  and  having  words  of  inheritance.  2 
Yeates  379.  Settlement  rights  descend  in  same  manner  as  lands  held 
by  patent,  and  widows  will  have  dower  of  them;  3  Yeates  571,  572  ; 
may  be  mortgaged,  conveyed  in  trust  or  entailed.  In  short,  a  tract 
occupied  forty  years  constantly,  houses,  barns,  mills  and  one  hun- 
dred acres  of  cleared  land,  as  John  Marcy's  land  was,  except  as 
against  the  state  to  whom  the  purchase  money  was  due,  is  as  good 
a  title  as  any  man  could  have  to  land  in  this  commonwealth  ;  and 
when  his  boundaries  were  for  twenty  years  designated  as  here,  his 
title  to  the  woodland  within  those  boundaries  was  as  good  as  to  that 
within  his  fences.  The  act  of  the  30th  of  December  1786  provides 
that  no  warrants  shall  issue  from  the  land  office  of  this  state  for  any 
tract  of  land  on  which  a  settlement  is  made,  unless  to  such  persons 
who  have  made  the  settlement  or  their  legal  representatives,  until 
the  10th  of  April  1788,  and  if  any  shall  issue  otherwise  than  afore- 
said, it  shall  be  deemed  to  have  issued  by  surprise,  and  shall  be  of 
no  avail  in  law.  The  time  has  been  and  is  yet  extended. 
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In  Merchant  v.  Millison,  3  Yeates  76,  and  more  particularly  in 
Davis  v.  Kuyler,  4  Binn.  Rep.  160,  it  will  be  seen  how  far  a  settler 
who  continues  his  improvement,  and  has  his  boundaries  between  him 
and  his  neighbours  ascertained,  will  be  protected  against  subsequent 
warrantees  and  dishonest  surveyors.  In  the  last  case,  and  in  Porter 
v.  Henry,  4  Serg,  fy  Rawle  441,  the  improver  taking  a  warrant  and 
having  a  survey  made  was  held  not  to  be  conclusive  evidence  of 
abandonment  of  the  part  not  included  in  the  survey,  but  must  be  left 
to  the  jury  ;  and  in  both  cases  the  jury  held  it  no  abandonment  under 
the  evidence  in  those  cases,  and  the  rinding  in  each  case  was  ap- 
proved by  this  court.  The  first  question  to  be  noticed  in  this  case  is, 
was  there  any  evidence  that  ever  John  Marcy,  at  any  moment,  said 
any  thing  which  could  be  tortured  into  an  abandonment  of  the  lands 
on  which  the  timber  was  cut?  Wilson  is  the  principal,  if  not  the  only 
witness:  he  says  Marcy  spoke  of  the  mountain  land  where  he  has 
been  getting  timber  ever  since  I  was  there.  Now,  all  the  testimony 
is,  that  Marcy  never  got  any  timber  in  this  grove,  which  he  was  re- 
serving as  near  his  mill  and  house.  He  showed  Miller  in  1829 
where  he  might  settle  on  land  north  of  this;  but  not  on  this ;  and  in 
1831,  when  on  the  island  opposite  where  the  grove  stood,  he  said  he 
had  a  good  deal  of  timber  on  that  hill.  The  rest  of  the  conversation 
is  perhaps  unintelligible  to  us;  how  far  his  land  extended  beyond 
where  he  had  been  getting  timber'?  Now  we  don't  know  where  he 
had  been  getting  timber,  or  the  timber  alluded  to;  we  only  know  that 
after  Miller  came,  he  had  cut  on  what  he  allowed  Miller  to  lake,  and 
that  lay  beyond  the  hind  in  question.  The  conversation  proved 
by  William  Hartly  only  shows  he  did  not  think  it  light  to  lake  a 
warrant  at  that  time  ;  besides  that  related  to  land  since  given  up  to 
Meredith,  a  mile  from  where  this  purchase  was  executed  and  east 
of  the  bush.  Can  any  jury  believe  that  even  Gardinier,  who  did  not 
want  Marcy  to  know,  and  who  had  two  scouts  out  with  guns  to  give 
notice  if  any  of  Marcy's  family  caine  in  sight,  thought  this  land  was 
abandoned?  I  pass  over  the  fact  that  Marcy  at.  that  moment  was 
wishing  to  purchase  from  Wilson  land  adjoining  this  very  lot  of  timber. 
If  a  jury  could  in  any  country  be  found  who  would  say  he  ever 
thought  of  abandoning  every  tree  outside  of  his  fences,  another  most 
material  question  in  law  arises.  These  conversations  were  not  with 
Gardinier,  nor  in  his  hearing,  and  were  at  least  thirteen  years  before 
he  took  out  his  warrant. 

I  have  endeavoured  to  show  that  the  right  of  Marcy,  who  con- 
tinued occupying  this  land,  was  as  to  all,  except  the  state,  as  good 
as  if  he  had  a  warrant  or  patent ;  transmissible  only  by  deed  or 
parol  on  delivery  of  possession  and  receipt  of  the  price,  or,  as  has 
been  held,  by  gift,  and  the  donor  taking  possession  and  making  valu- 
able improvements,  as  in  Taylor  v.  Eckert,  and  Benson  v.  M'Henry. 
In  each  of  those  cases,  however,  the  communication  was  direct  be- 
tween the  parties,  "  go  on  the  specific  land  and  you  shall  have  it."  In 
each  case  there  was  immediate  possession,  improvements  continued 
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twenty  years,  and  only  claimed  after  death  of  donor  by  his  heirs.  So 
in  the  case  of  the  permission  to  Miller  by  Marcy,  and  immediate 
possession,  and  house  and  smithshop  built,  and  land  cleared  by 
Miller.  We  have  not  among  our  reported  cases  much  on  this  sub- 
ject. The  cases  have  occurred  in  the  common  pleas.  In  New 
York  it  has  occurred,  and  been  the  subject  of  repeated  decision.  In 
6  Johns.  21,  parol  evidence  was  admitted  to  support  a  tenancy  or 
to  satisfy  doubts  as  to  possession,  but  not  as  evidence  of  title  or 
disclosure  of  title ;  it  would  counteract  the  beneficial  provisions  of 
the  statute  of  frauds.  7  Johns.  188,  not  admissible  where  the  dis- 
claimer is  not  made  to  or  in  the  presence  of  defendant.  10  Johns. 
336,  if  an  interest  passed,  no  subsequent  disclaimer  by  parol  can 
divest  it,  for  a  freehold  interest  cannot  be  divested  by  words  in  pais 
16  Johns.  302,  303,  it  is  said  to  have  been  frequently  settled  that  a 
parol  disclaimer  cannot  divest  a  right. 

If  two  or  three  men  by  each  swearing  that  a  landholder  told  him 
he  had  no  title,  and  this  when  no  other  person  is  present,  it  cannot  be 
disproved,  and  it  will  be  a  cheaper  way  of  depriving  a  man  of  his 
lands  than  by  digging  up  his  line  trees.  There  are  many  hundred 
valuable  tracts  held  by  improvement :  if  proof  that  the  owner,  who 
has  continued  to  reside  on,  and  cultivate,  and  pay  taxes,  can  be  de- 
prived of  all  his  woodland,  by  proof  that  he  or  his  father  said  some- 
thing fifteen  or  twenty  years  ago,  it  is  time  it  was  known.  The 
timber  land  is  the  most  valuable  part  of  many  of  these  tracts. 

The  evidence  in  this  case  presents  a  curious  history  of  men  who 
violate  every  law  of  God  and  of  man,  every  social  and  moral  duty; 
but  yet  will  do  it  in  a  way  which  seems  to  violate  none.  John 
Marcy  runs  round  eight  hundred  or  a  thousand  acres  that  he  may 
seem  to  be  taking  timber  from  his  own  land  ;  wheri  speaking  of  this 
land  he  says,  the  land  from  which  I  have  been  taking  timber  is  not 
worth  paying  for.  As  the  several  owners  appear  and  show  title  and 
lines,  he  cuts  no  more  on  their  land,  and  no  doubt  sets  his  consci- 
ence at  ease  for  all  he  had  stolen  from  them,  by  this  appearance  of 
respecting  their  titles.  But  he  does  not  escape  so,  even  in  this  life. 
He  has  assisted  to  introduce  a  laxity  of  principle,  and  complains  that 
younger  men  now  want  his  timber.  They  will  not  openly  steal  it, 
but  remember  some  long  forgotten  expressions,  or  invent  some,  and 
under  colour  of  these  take  out  a  warrant  for  land  and  survey  it  so  as 
not  to  leave  him  a  tree  for  his  sawmill,  or  for  rails,  or  for  firewood, 
under  pretence  that  he  had  abandoned  it  ;  they  know  he  lias  not; 
they  know  that  he  will  resist  their  survey,  and  they  go  armed  to  protect 
themselves  while  surveying  what  they  pretend  he  had  disclaimed  ; 
for  farther  colour  they  pay  i  he  state  at  the  rale  of  10  pounds  per  hun- 
dred acres  for  land  which  on  Marcy's  improvement  would  cost 
above  40  pounds.  To  seem  within  the  law  they  pay  25  dollars, 
and  take  Marcy's  property,  worth  from  500  dollars  to  2500  dollars. 
Certainly  Marcy's  conduct  has  been  highly  culpable,  but  no  IHW 
punishes  it  by  forfeiture  of  lands  and  tenements.  I  am  therefore 
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of  opinion  that  even  if  the  jury  can  believe  John  Marcy  used  all  the 
words  proved  by  the  witnesses,  and  if  they  can  believe  he  was  speak- 
ing of  the  lands  immediately  round  his  clear  land,  yet  as  these  words 
were  spoken  many  years  ago,  not  to  the  defendants  nor  in  their 
hearing,  they  did  not  give  Gardinier  any  right  nor  colour  of  right 
to  make  his  survey  or  cut  this  timber ;  and  more  especially  as  no 
neighbour  ever  heard  of  this  abandonment,  and  in  1829  to  Miller 
he  expressly  claimed  this  land,  and  as  land  even  then  thought  of 
little  value  has  since  been  sold  by  Miller  for  7  dollars  per  acre. 

As  against  the  improver  still  residing  on  and  clearing  the  land, 
Gardinier's  warrant  and  patent,  in  the  words  of  the  act  quoted  above, 
are  of  no  avail  in  law ;  if  Marcy's  claim  was  abandoned,  they  might 
give  title  against  a  subsequent  claimant. 

But  another  point  was  discussed  in  the  common  pleas  and  here, 
which,  although  in  my  opinion  not  material  to  the  decision  of  this  case, 
yet  deserves  some  notice.  I  have  stated  that,  by  the  direction  of  the 
owner,  and  with  the  knowledge  of  the  surveyor,  the  Tunkhannock 
creek,  running  between  Marcy's  cleared  fields,  was  surveyed  for  Gar- 
dinier. When  this  brought  the  party  to  the  upper  end  of  Marcy's 
land,  they  went  into  Mark  Hartly's  land,  and  east,  through  it  until 
they  were  past  Marcy's  clear  land  and  then  ran  by  his  fence  so  as  to 
take  all  his  woodland  east  of  the  creek,  as  they  had  before  all  west 
of  it.  On  this  eastern  part  Gardinier  built  a  cottage  house  the  next 
day  after  his  survey,  and  put  M'Ci  acken  and  his  family  in  it  the  same 
night,  and  who  lived  there  more  than  a  year,  Gardinier  claiming  it ; 
this  cabin  and  occupation  were  before  Gardinier  &  Co.  cut  the  timber 
in  question.  Since  the  first  trial,  this  house  has  been  pulled  down  ; 
and  at  the  argument  here,  Gardinier's  counsel  said  he  admitted  the 
survey  including  the  creek  and  also  the  land  east  of  the  creek  could 
not  be  held,  but  claimed  right  to  that  west  of  the  creek  where  the 
timber  was  cut.  The  judge  below  held  the  survey  of  the  creek  and 
of  Hartly's  land  void  ;  but  that  Gardinier  could  hold  the  two  sepa- 
rate parcels  east  and  west  of  Marcy's  cleared  land.  I  have  en- 
deavoured to  show  that  the  whole  was  unseated  on  the  grounds  stated. 
I  am  also  of  opinion  that  no  warrant  can  be  laid  so  as  to  include  two 
separate  parcels  of  land.  I  do  not  speak  of  the  case  where  the  last 
warrant  is  by  mistake  laid  across  an  old  survey,  which  when  claimed 
may  separate  the  two  ends  of  the  last  survey  ;  in  this  case  it  was 
done  with  full  knowledge,  and  the  owner  and  deputy  surveyor  both 
knew  it ;  but  they  wished  to  seem  to  make  it  one  survey.  Attempts 
to  defraud  the  state  and  others  have  not  been  countenanced  in  this 
court.  Applicants  for  lands  were  directed  to  put  each  an  application 
in  for  the  tract  he  wished  to  purchase,  and  on  the  3d  of  April  1769 
priority  of  right  was  settled  by  priority  of  number  drawn  in  a  lottery  ; 
but  when  any  person  put,  in  two  applications  for  the  same  tract,  to 
double  his  chance,  he  lost  both  and  could  get,  neither.  De  Haas  v. 
Galbraith,  2  Yeates  305,  and  other  cases. 
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I  may  assume,  then,  that  if  two  separate  parcels  cannot  be  openly 
and  directly  surveyed  and  returned  on  one  warrant,  the  same  thing 
cannot  be  done  covertly  and  fraudently,  so  that  the  surveyor-general 
may  accept  the  return  without  knowing  its  true  character.  On  the 
Sih  of  April  1785  was  passed  an  act  whereby  to  provide  further  regu- 
lations so  as  to  secure  fair  and  equal  proceeding  in  the  land  office, 
and  in  the  surveying  of  lands.  The  first  eight  sections  relate  in  terms 
to  warrants  to  be  thereafter  issued  for  lands  purchased  from  the  In- 
dians in  1784;  the  next  nine  sections  (except  the  twelfth,  as  to  lay- 
ing off  districts  in  last  purchase)  in  their  terms  relate  to  all  lands  in 
the  state  ;  the  eleventh  is  the  section  under  which  every  deputy  since 
appointed  has  given  bond  for  faithful  performance  of  his  duty  ;  and 
in  it  is  given  the  authority  to  the  surveyor-general  to  appoint  deputy 
surveyors. 

The  fifteenth  section  is  in  these  words  :  "  in  making  any  survey  by 
any  surveyor  he  shall  not  go  out  of  his  proper  district  to  perform  the 
same,  and  every  survey  made  by  any  surveyor  without  his  proper 
district,  shall  be  void  and  of  none  effect;  and  the  surveyor-general 
and  his  deputies  are  hereby  severally  directed  and  enjoined  to  locate 
and  survey,  or  cause  to  be  located  and  surveyed,  the  full  amount  of 
land  contained  and  mentioned  in  any  warrant  in  one  entire  tract,  in  such 
manner  and  form  that  each  tract  shall  not  contain  in  front  on  any 
river,  &c.  &c. 

The  act  of  3d  April  1792,  entitled  an  act  for  the  sale  of  the  va- 
cant lands  of  this  commonwealth,  in  its  first  section  fixes  the  price  of 
all  the  vacant  lands  in  every  part  cf  the  state ;  the  sixth  is  a  repeti- 
tion of  the  fifteenth  section  above  quoted,  except  that  the  word  lake 
is  inserted  after  river. 

The  instructions  from  the  surveyor-general  to  his  deputies,  from 
about  1710  down  to  this  time,  direct,  in  substance  as  above,  that 
each  warrant  is  to  be  surveyed  in  one  tract.  No  lawyer  at  the  bar 
and  no  judge  on  the  bench  ever  saw  or  heard  of  two  separate  and 
distinct  parcels  of  land  being  surveyed  and  returned  on  one  warrant; 
the  land  officers  never  sanctioned,  or  where  they  knew  of  il,  never 
received  such  a  survey.  This  is  the  first  time  since  the  settlement  of 
the  province  where  a  court  has  been  asked  to  sanction  such  a  sur- 
vey. I  am  aware  that  in  Steinmitz  ».  Young,  2  Binn.  520,  it  is  said 
to  have  been  decided  in  Albright  «.  Maginnis  that  the  fifteenth  sec- 
tion above  quoted  did  not  extend  to  any  land  out  of  the  purchase  of 
1784.  That  case  has  been  so  reported,  and  no  such  point  arose  or 
could  arise  or  was  decided.  See  2  Yeates  485.  But  the  first  clause 
of  the  section,  as  to  surveys  made  out  of  the  district,  see  Wright  c. 
Wills,  has  often  arisen,  and  it  was  decided  by  M'Kean,  chief  jus- 
tice, at  nisiprius,  that  it  was  not  applicable  to  lands  out  of  that  pur- 
chase. That  question  has  often  arisen,  and  somehow  or  other  has 
been  always  got  over,  generally  because  the  line  of  the  districts  was 
uncertain  and  had  never  been  ascertained.  In  Harris  v.  Monks,  2 
Serg.  #  Rawle,  Judge  Yeates  treats  it  as  undecided  ;  and  where  the 
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irregularity  has  arisen  by  mistake,  I  give  no  opinion  about  it;  but 
here  it  was  intentional  on  the  part  of  the  owner;  and  the  deputy  sur- 
veyor, in  relating  it,  thought  it  necessary  to  say,  by  way  of  excuse, 
he  made  it  as  he  was  directed ;  it  was  done  to  grasp  that  for  which 
otherwise  there  was  no  colour. 

No  warrant  can  be  granted  unless  upon  a  certificate  of  two  justices, 
on  their  own  knowledge,  or  on  the  oath  of  a  witness  that  the  land  is 
vacant,  or  if  improved,  how  long  improved.  The  meaning  of  this 
was  and  is,  to  prevent  evidence  of  title  being  obtained  from  the  land 
office  for  any  land  already  appropriated  ;  but  this  practice  may  evade 
the  letter  and  spirit  of  this  provision,  and  leaves  open  a  door  to  obtain 
an  appearance  of  title  against  all  law. 

If  this  is  permitted,  how  far  is  it  to  gol  There  are  many  thou- 
sand surveys  in  the  land  office  containing  a  quantity  less  than  the 
amount  called  for.  May  a  new  survey  be  made  and  other  land  be 
returned  on  each  of  these?  and  if  not  on  each  of  these,  why  on  the 
land  in  question?  Our  land  titles  have  occasioned  many  suits  and 
much  uncertainty;  and  I  can  see  no  good  reason,  or  no  reason  at  all, 
for  introducing  at  this  day  a  practice  never  thought  of,  or  at  least 
never  heard  of  before,  and  this  to  assist  an  unhallowed  attempt  to 
rob  a  settler,  of  fifty  years'  constant  residence,  of  half  the  land  which 
by  all  former  decisions  was  clearly  his  right. 

I  am  of  opinion  the  survey  is  totally  void  ;  but  if  Gardinier  could 
bold  one  of  the  parcels,  he  made  his  election  and  built  on  and  occu- 
pied for  more  than  a  year  the  part  east  of  Marcy's  fields,  and  an 
election  once  made  is  conclusive. 

Judgment  affirmed. 
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Jaques  against  Weeks. 

The  act  of  the  19th  February  1835,  to  make  valid  the  acknowledgement  and 
probate  of  deeds  made  before  officers,  and  dispensing  with  the  necessity  of  a  seal, 
is  applicable  to  acknowledgements  and  probates  made  before  commissioners  for 
Pennsylvania  in  the  other  states,  who  are  officers  within  the  meaning  of  art.  2, 
sect.  8  of  the  constitution  of  Pennsylvania. 

Whatever  puts  a  party  upon  inquiry  amounts,  in  judgment  of  law,  to  notice, 
provided  the  inquiry  becomes  a  duty,  as  in  case  of  purchasers  and  creditors,  and 
would  lead  to  the  knowledge  of  the  requisite  fact  by  the  exercise  of  ordinary 
diligence  and  understanding.  But  notice  of  a  rumour  of  conveyance  or  incum- 
brance  seems  not  to  be  considered  as  either  actual  or  implied  notice. 

A  deed  and  separate  defeasance  constitute  in  effect  but  one  instrument,  ope- 
rating as  a  security  for  money,  and  not  as  a  conditional  sale,  and  are  to  be  consi- 
dered and  treated  as  a  mortgage,  and  all  the  consequences  appertain  ing  in  equity 
to  a  mortgage  are  to  be  strictly  observed,  and  the  right  of  redemption  is  to  be  re- 
garded as  an  inseparable  incident. 

A  mortgage  thus  constituted,  the  recording  of  the  conveyance  without  the  de- 
feasance is  not  sufficient,  within  our  recording  acts,  as  against  a  subsequent 
bona  fide  purchaser  or  creditor  of  the  grantor  without  any  other  notice. 

If  a  purchaser  have  notice  of  the  fact  of  the  existence  of  such  a  deed  and  de- 
feasance, he  is  in  equity  bound  to  the  same  extent  and  in  the  same  manner  as 
the  person  of  whom  he  purchased. 

But  the  law  is  otherwise  as  regards  a  judgment  creditor,  or  the  purchaser  un- 
der an  execution  on  such  judgment,  inasmuch  as  a  judgment  has  priority  over 
an  unrecorded  mortgage. 

A  general  possession  of  land  is  sufficient  notice  of  the  title  of  the  possessor ; 
but  knowledge  of  the  possession  has  not  the  effect  of  visiting  the  purchaser  with 
notice  of  every  fact  and  circumstance  which  he  might  have  learned  by  making 
inquiry  of  the  possessor. 

WRIT  of  error  to  the  common  pleas  of  Tioga  county. 

This  was  an  action  of  ejectment  by  Samuel  C.  Jaques  against 
Samuel  Weeks  and  Lewis  Saynisch  for  two  hundred  and  eighteen 
acres  of  land,  the  original  title  to  which  the  parlies  admitted  to  have 
been  regularly  vested  in  John  H.  Knapp. 

The  plaintiff  gave  in  evidence  a  deed  from  John  H.  Knapp  and 
wife  to  Asbury  Crocheron  for  seven-eighth  parts  of  the  land  in  dispute, 
dated  7th  April  1829,  and  recorded  20th  July  1829,  and  a  deed  from 
Asbury  Crocheron  and  wife  to  himself  Samuel  C.  Jaques,  dated 
20th  June  1831,  and  recorded  on  the  llth  November  1831. 

The  defendants,  to  maintain  the  issue  on  their  part,  offered  in  evi- 
dence a  deed  of  defeasance  for  the  same  land  from  Asbury  Croche- 
ron to  John  H.  Knapp  dated  the  7th  April  1829.  John  H.  Stephen- 
son  was  a  subscribing  witness  to  this  deed,  and  it  was  proved  by  him 
before  Thomas  M'Elrath,  a  Pennsylvania  commissioner  resident  in 

VII. — X 
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the  state  of  New  York,  who  certified  the  probate  under  hand  without 
a  seal.  This  evidence  was  objected  to  by  the  plaintiff,  on  the  ground 
that  the  deed  was  not  proved  and  certified  according  to  law  ;  that 
the  act  of  the  14th  April  1828  required  the  commissioner  to  certify 
"under  his  seal."  Yet  the  court  below  was  of  opinion  that  the  de- 
fect was  cured  by  the  act  of  the  19th  February  1835,  and  overruled 
the  objection  and  sealed  a  bill  of  exception. 

This  deed  of  defeasance  was  not  recorded. 

The  defendant  then  gave  evidence,  that  John  H.  Knapp  remained 
in  the  possession  of  the  land  after  the  date  in  the  deed  to  Asbury 
Crocheron,  and  until  he  left  the  country  in  May  1833  ;  and  then  a 
a  deed  from  John  H.  Knapp  and  wife  to  Samuel  Weeks  the  defend- 
ant, dated  the  15th  April  1833:  the  consideration  was  500  dollars, 
and  it  embraced  the  whole  of  (he  two  hundred  and  eighteen  acres  of 
land.  Also  a  deed  from  Samuel  Weeks  to  Ellis  Lewis,  dated  27th 
June  1834,  for  the  consideration  of  75  dollars,  and  from  Ellis  Lewis 
to  Lewis  Saynisch  of  the  same  date,  and  recorded  23d  September 
1834. 

The  defendants,  further  to  maintain  the  issue  on  their  part,  gave 
in  evidence  another  title,  to  wit,  a  judgment  of  William  Willard,  Jun. 
for  the  use  of  Levi  Cooly  against  John  H.  Knapp  for  120  dollars, 
entered  the  20th  June  1832,  upon  which  a  fieri  facias  was  issued  in 
1835  and  levied  on  the  land  in  dispute  :  a  venditioni  exponas  was  issued 
and  the  land  was  sold  by  the  sheriff  to  John  W.  Gurnsey  for  30  dol- 
lars, who  received  the  sheriff's  deed  therefor  dated  31st  December 
1835,  and  conveyed  it  to  Lewis  Saynisch  by  deed  dated  27t,h  Febru- 
ary 1836  for  the  consideration  of  100  dollars:  at  the  sale  express 
notice  was  given  of  the  plaintiff's  title.  Lewis  Saynisch  went  into 
the  possession  of  the  land  under  his  first  title  in  July  or  August  1833, 
soon  after  John  H.  Knapp  left  it,  and  moved  his  family  to  it  in  the 
spring  of  1835.  Weeks  and  Saynisch  both  had  improvements  made 
and  work  done  on  the  land  in  the  spring  of  1834. 

The  plaintiff,  to  rebut  the  effect  of  the  evidence  given  by  the  de- 
fendants, offered  to  prove  that  from  1830  to  1833  it  was  generally 
reported  in  the  neighbourhood  that  John  H.  Knapp  had  sold  out  all 
his  interest  in  the  land  to  Crocheron,  and  that  such  report  was  com- 
municated to  Weeks  the  defendant. 

The  plaintiff  objected  to  the  evidence,  and  the  court  rejected  it  and 
sealed  a  bill  of  exception. 

The  plaintiff  then  called  many  witnesses  to  prove  that  Samuel 
Weeks  knew  of  the  title  of  Crocheron  in  the  fall  of  1832,  before  he 
purchased  from  Knapp ;  the  testimony  of  some  of  them  was  as  fol- 
lows : 

Isaac  Baldwin  "deposes  and  says,  that  he  had  several  conversa- 
tions with  said  Samuel  Weeks,  concerning  lands  at  or  near  Blossburg, 
Tioga  county,  Pennsylvania,  formerly  owned  by  John  H.  Knapp  ; 
(hat  he  had  conversations  with  said  Weeks,  on  said  subject,  in  the 
fall  of  the  year  1832,  or  the  following  winter;  and  that  said  Weeks 
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then  said  to  him,  said  Baldwin  (who  was  then  one  of  the  assignees 
of  said  Kutipp,  under  the  insolvent  laws  of  the  state  of  New  York), 
that  the  said  Weeks  wished  to  procure  a  deed  from  him,  said  Bald- 
win, for  said  land  ;  was  willing  to  give  for  such  deed  100  dollars  ; 
that  said  Baldwin  then  gave  said  Weeks  no  definite  answer,  but 
spoke  of  said  Jaques's  title  to  said  land,  and  asked  him  of  what  use 
a  deed  would  be  from  him,  said  Baldwin;  to  which  said  Weeks 
replied,  that  he  was  aware  of  said  Jaques's  title,  and  remarked  that  in 
Pennsylvania  it  made  not  much  difference  from  whom  a  man  obtained 
his  deed  so  that  he  had  one ;  that  he,  said  Baldwin,  then  told  him  he 
would  give  him  an  answer  the  next  time  he  saw  him.  Said  Bald- 
win further  says,  that  according  to  the  best  of  his  recollection,  said 
Weeks  called  upon  him  again  the  ensuing  spring,  1833,  and  again 
asked  him  for  the  deed  of  said  land,  and  repeated  his  offer  of  100 
dollars;  that  he,  said  Baldwin,  then  declined  giving  such  deed,  and 
remarked  to  said  Weeks,  that  he  did  not  know  that  he  had  a  right 
to  give  such  deed ;  that  he  had  understood  that  said  Knapp  had 
previously  deeded  away  said  land  ;  said  Weeks  replied,  that  he  had 
the  possession,  and  if  he  could  get  a  deed  to  make  a  show  of  title, 
he  could  give  them  a  great  deal  of  trouble ;  and  that  he  was  de- 
termined 10  hold  on  to  the  possession  as  long  as  he  could  ;  said 
Baldwin  further  says,  that  he  has  had  frequent  conversations  with 
said  Weeks,  previous  to  the  said  last  mentioned  conversation,  in  all 
of  which  said  Weeks  spoke  of  the  deed  and  expressed  his  desire  to 
obtain  one  from  him  ;  and  such  conversation  was  substantially  the 
same  in  relation  to  Jaques's  title  as  the  said  first  mentioned  conver- 
sation." 

James  Dunn  deposes  and  says,  "that  he  had  a  conversation  with 
the  defendant,  Samuel  Weeks,  concerning  lands  lying  at  or  near 
Blossburg,  Tioga  county,  Pennsylvania,  in  the  spring  of  the  year 
1833,  in  the  month  of  May,  as  he  now  thinks;  that  at  the  time  of 
said  conversation,  Isaac  Baldwin  and  William  Dunn  (assignees  of 
said  John  H.  Knapp,  under  the  insolvent  laws  of  the  state  of  New 
York)  were,  as  he  thinks,  present ;  that  they,  the  said  Baldwin,  Wil- 
liam Dunn  and  said  Weeks,  called  on  him,  said  James  Dunn,  to 
consult  him  in  relation  to  the  propriety  of  said  assignees  making  a 
deed  to  said  Weeks  of  said  land  ;  that  said  Weeks  seemed  anxious 
to  procure  such  deed  for  a  small  consideration ;  that  he,  said  James 
Dunn,  as  he  thinks,  remarked  to  them,  the  said  assignees  and  saitl 
Weeks,  that  said  Knapp  had  previously,  and  before  said  assignees 
could  have  acquired  any  title  to  said  lands,  conveyed  the  same  to  n 
gentleman  in  the  city  of  New  York,  and  that  he  thought  such  deed 
from  said  assignees  would  be  useless,  and  that  he  thought  for  other 
reasons  that  they  could  not  legally  give  such  deed  ;    and   in   ac 
cordance  with  the  advice  of  said  James  Dunn,  said  assignees  declined 
giving  such  deed  ;  said  Weeks,  in  said  conversation,  seemed  to  b< 
well  aware  that  said  Knapp  had  previously  conveyed  away  said 
land,  but  supposed  that  said  deed  which  he  wished  as  above  stated 
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to  procure  might  be  of  service  to  him  by  enabling  him  to  hold  pos- 
session or  to  redeem  in  some  other  way ;  and  said  James  Dunn 
thinks  that  he  had  frequent  conversations  with  said  Weeks,  concern- 
ing said  land  prior  to  the  said  conversations  in  the  spring  of  1833,  the 
particulars  of  which  he  cannot  now  remember:  and  said  James 
Dunn  further  says,  that  he  drew  the  deed  by  which  said  Knapp  and 
wife  conveyed  said  lands  to  Asbuiy  Crocheron,  of  the  city  of  New 
York,  in  the  year  1830,  and  was  familiar  wiih  the  title  and  situation 
of  said  property,  and  being  well  acquainted  with  said  Weeks,  they 
seldom  or  never  met  without  having  conversation  concerning  said 
lands  ;  and  this  deponent,  said  Dunn,  further  says,  that  in  the  fall  of 
the  year  1833  (in  September  as  he  thinks),  he  had  a  conversation 
with  said  Weeks  at  Wellsboro', Pennsylvania,  concerning  said  lands ; 
that  said  Weeks  then  remarked  to  him,  that  he,  said  Weeks,  had 
received  a  letter  from  said  Jaques  on  the  subject  of  said  property, 
and  that  he,  said  Weeks,  had  written  said  Jaques  an  answer,  which 
he  thought  said  Jaques  would  be  puzzled  to  understand,  as  he  had 
written  it  in  a  guarded  and  obscure  manner,  or  words  to  that  effect." 

There  was  much  other  evidence  given  on  this  subject. 

The  plain  tiff  requested  the  court  to  charge  the  jury  upon  the  fol- 
lowing points : 

That  the  plaintiff  has  shown  a  regular  legal  paper  title  from  the 
commonwealth  to  himself  for  the  land  mentioned  in  the  writ. 

Answer.     This  is  correct. 

That  if  the  jury  believe  that  Samuel  Weeks  had  actually  express 
and  positive  notice  of  the  claim  of  plaintiff,  or  Crocheron  under 
whom  the  plaintiff  claims,  previous  to  the  date  of  the  deed  from 
Knapp  to  him,  the  plaintiff  is  entitled  to  recover  under  all  the  facts 
disclosed  in  this  cause. 

Answer.     The  court  think  otherwise. 

That  if  the  jury  believe  the  testimony  of  Isaac  Baldwin,  James 
Dunn  and  John  Gray,  the  facts  sworn  to  by  them  would,  in  point  of 
law,  amount  to  actual,  express  and  positive  notice. 

Answer.     The  jury  will  judge  from  all  the  evidence  in  the  cause. 

That  the  deed  from  John  H.  Knapp  to  Asbury  Crocheron  of  the 
7th  of  April  1829,  being  regularly  recorded,  was  constructive  notice 
to  Samuel  Weeks  and  Lewis  Saynisch,  and  gives  to  the  plaintiff  a 
title  superior  to  the  defendants',  derived  from  John  H.  Knapp  to  said 
Weeks,  of  the  15th  of  April  1833. 

Answer.  The  court  think  otherwise,  because  the  defeasance  was 
not  recorded. 

That  if  the  jury  believe  that  Lewis  Saynisch  had  actual,  positive 
and  express  notice  of  the  sale  from  John  H.  Knapp  to  Asbury  Croch- 
eron before  he  purchased  from  Ellis  Lewis  under  the  deed  from  said 
Weeks  to  said  Lewis,  he  has  no  defence  under  the  title  to  the  plain- 
tiff's claim. 

Answer.     The  court  think  otherwise. 

That  the  deed  of  Benjamin  Gitchel  to  John  W.  Gurnsey,  and  by 


July  1838.]  OF  PENNSYLVANIA.  265 

[Jacques  v.  Weeks.] 

him  transferred  to  Lewis  Saynisch,  under  the  facts  disclosed  in  this 
cause  conveys  to  said  Saynisch  no  title  that  is  superior  to  the  plain- 
tiff's, and  as  an  outstanding  title  purchased  in  since  suit  brought  can- 
not avail  the  defendants. 

Answer.     The  court  think  otherwise. 

That  if  the  jury  believe  all  the  evidence  in  this  cause  on  the  whole 
facts,  the  plaintiff  is  entitled  to  a  verdict. 

Answer.     The  court  ihink  otherwise. 

The  defendants  requested  the  court  to  charge  the  jury  upon  the 
following  points : 

That  the  conveyance  from  Knapp  to  Crocheron  and  the  defeasance 
executed  by  Crocheron  to  Knapp  are  to  be  considered  together  as 
constituting  a  mortgage. 

Answer.     This  the  court  think  is  correct. 

That  inasmuch  as  this  mortgage  has  not  been  recorded  as  re- 
quired by  the  act  of  assembly,  it  vests  no  interest  in  Crocheron  so  as 
to  affect  the  rights  of  third  persons;  and  that  it  is  not  a  lien  upon 
the  land. 

Answer.     This  is  correct. 

That  if  the  jury  believe  that  Knapp  remained  in  notorious  and 
exclusive  possession  of  the  premises  from  the  time  of  the  conveyance 
to  Crocheron  until  the  conveyance  from  him  to  Jaques,  such  pos^ 
session  was  constructive  notice  to  Jaques,  and  sufficient  to  put  him 
upon  inquiry  as  to  the  claim  of  title  by  which  Knapp  held  posses- 
sion. 

Answer.     The  court  think  this  is  correct. 

That  if  the  jury  believe  that  Weeks  had  sold  the  land  in  question 
and  delivered  the  possession  to  Saynisch  before  the  commencement 
of  this  suit,  and  that  Saynisch  alone  has  continued  in  the  posses- 
sion, then  the  conversations  and  declarations  made  by  Weeks  cannot 
affect  the  rights  of  Saynisch. 

Answer.     This  the  court  think  correct. 

That  the  conversation  testified  to  by  John  Gray  with  Lewis  Say- 
nisch is  not  actual,  positive  and  express  notice  to  Saynisch  of  the 
claim  of  Crocheron  or  Jaques,  so  as  to  affect  his  (Saynisch's)  title. 

Answer.     The  court  think  this  correct. 

Verdict  and  judgment  for  the  defendants. 

The  plaintiff  below  assigned  for  error  the  opinion  of  the  court  as 
contained  in  the  bills  of  exception,  and  their  instruction  to  the  jury 
in  answer  to  the  points, 

Parsons  and  Hepburn,  for  plaintiff  in  error,  contended  that  the  ob- 
ject of  the  recording  acts  was  to  give  notice ;  and  that  if  actual  notice 
was  given  in  any  other  way,  the  deed  or  mortgage  was  as  ef- 
fectual as  to  those  who  possessed  the  knowledge  of  the  fact.  Cited, 

1  Penns.  Blac.  431;  1  Dall.  430;  4  Dall.  153;  1  Yeates  172;  7  Serg. 
#  Rawle  292;  13  Serg.  <$•  Rawle  168;  2  Binn.  502;  4  Binn.  147; 

2  Binn.  43,  466;  8  Serg.  fy  Rawle  373 ;  3  Yeates  354;  3  Binn.  348; 

vn. — x  2 
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3  Serg.  #  Rawle  429;  2  Watts  78,  463,  275;  1  Yeates  291  ;  5  Binn. 
251,  499;  3  Mass.  Rep.  574;  2  Mass.  Rep.  506  ;  4  Mass.  Rep.  541  ; 
10  Mtiss.  Rep.  60;  5  Mass.  Rep.  438;  6  Mass.  Rep.  30,  487;  11 
Mass.  Rep.  153;  14  JHow.  Rep.  296;  7  Pzcfc.  157;  \5Johns.  Rep. 
568;  10  Jo/ins.  J2ep.  374,  457;  9  Johns.  Rep.  161  ;  2  Har.  Dig.  910; 
5  Bam.  $  Aid.  142  ;  1  Sfro.  664  ;  2  £9.  Ca.  M.  282,  684  ;  4  Kent's 
Com.  141. 


Greenough,  for  defendant  in  error,  cited,  act  of  28th  of 
March  1820;  Sug.  Vend.  498;  7  Serg.  <$>  Rawle  290;  3  Perms.  flep. 
240;  1  Penns.  Rep.  447;  4  £au>Ze  255;  14  Serg.  fy  Rawle  256;  17 
Serg.  #  Jtoufe  70. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  On  the  trial  of  this  cause  the  defendant  offered  a 
paper  dated  the  17th  of  April  1829,  called  a  deed  of  defeasance  from 
Asbury  Crocheron  to  John  H.  Knapp,  which  was  proved  by  the  oath 
of  John  H.  Stephenson,  the  subscribing  witness,  before  Thomas 
M'Elrath,  commissioner  for  Pennsylvania  in  the  state  of  New  York. 
The  plaintiff  objected  to  it,  on  the  ground  that  the  instrument  was 
not  proved  according  to  law  ;  but  the  court  overruled  the  objections, 
and  sealed  a  bill  of  exceptions. 

The  certificate  of  the  commissioner  is  given  under  his  hand  alone, 
without  a  seal,  and  the  question  is,  whether  it.  is  not  on  that  account 
defective.  The  act  of  the  14th  of  April  1828  appears  to  have  been 
the  first  which  was  passed  by  our  legislature  for  the  appointment  of 
commissioners  in  other  states,  to  take  the  acknowledgement  and  proof 
of  conveyances  of  lands  lying  in  this  state,  as  well  as  other  documents 
to  be  used  or  recorded  here:  and  this  act  required  the  acknowledge- 
ment or  proof  to  be  certified  by  the  commissioner  "under  his  seal." 
But  the  requisition  of  a  seal  in  certificates  of  this  description  being 
found  inconvenient,  a  supplement  was  passed  on  the  19th  of  Feb- 
ruary 1835,  by  which  all  acknowledgements  or  probates  of  deeds,  &c. 
theretofore  taken  or  made,  or  which  should  thereafter  be  taken  or 
made,  were  to  be  construed  to  have  the  same  effect,  to  all  intents  and 
purposes,  although  the  same  might  have  been  certified  by  the  officers 
before  whom  such  acknowledgement  or  probate  was  made  under  their 
hands  only,  as  if  the  same  had  been  certified  under  their  hands  and 
seals,  and  declaring  the  omission  of  the  seal  in  any  certificates  there- 
tofore made,  or  thereafter  to  be  made,  should  not  avoid  or  prejudice 
the  instrument. 

It  is  contended  by  the  plaintiff,  that  this  supplementary  act  does 
not  embrace  the  case  of  a  certificate  by  a  commissioner  ;  that  he  is 
not  to  be  considered  as  an  officer  within  the  meaning  of  the  law  ;  but 
that  it  contemplates  only  the  proceedings  of  judges,  justices  and 
others  acting  within  this  state.  There  seems  to  be  no  sufficient  rea- 
son for  making  this  distinction.  Deeds  acknowledged  or  proved  out 
of  the  state  are  as  much  within  the  evil  intended  to  be  remedied  as 
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those  vviihin  it;  and  perhaps  even  more  so.  These  commissioners 
may  strictly  and  properly  be  considered  as  officers,  within  the  mean- 
ing1 of  article  2,  section  8  of  the  constituiion,  being  appointed  by  the 
governor  of  the  state,  by  the  direction  of  its  laws,  and  acting  under 
its  authority.  They  are  so  treated  in  the  act  of  14ih  of  Apiil  1828, 
by  which  the  governor  is  authorized  to  appoint  and  commission  one 
or  more  commissioners,  "which  commissioners  shall  continue  in  office 
during  the  pleasure  of  the  governor."  They  are  moreover  author- 
ized to  administer  oaths  and  affirmations.  The  language  of  the  act 
of  1835  is  general,  applying  to  "all  acknowledgements  or  probates," 
without  limitation  by  territorial  lines  or  otherwise.  I  think  that  the 
defeasance  was  properly  admitted  in  evidence  by  the  court  below. 

The  next  bill  of  exceptions  is  to  the  rejection  by  the,  court  below 
of  evidence  offered  by  the  plaintiff,  that  from  the  year  1830  down  to 
to  the  year  1833  it  was  generally  reported  in  the  neighbourhood  that 
John  H.  Knapp  had  sold  out  all  his  interest  in  that  place  to  Mr 
Crocheron;  to  be  followed  by  proof,  that  the  same  was  communicated 
to  Weeks,  one  of  the  defendants. 

The  general  doctrine  is,  that  whatever  puts  a  party  on  inquiiy 
amounts,  in  judgment  of  law,  to  notice,  provided  the  inquiiy  becomes 
a  duty,  as  in  case  of  purchasers  and  creditors,  and  would  lead  to  the 
knowledge  of  the  requisite  fact  by  the  exercise  of  ordinary  diligence 
and  understanding.  Notice  of  a  deed  is  notice  of  its  contents;  and 
notice  to  an  agent  is  notice  to  his  principal.  4  Kenfs  Com.  179.  But 
notice  of  a  rumour  of  a  conveyance  or  incumbrance  seems  not  to  be 
considered  as  either  actual  or  implied  notice.  Indeed  to  set  on  foot 
an  inquiry  into  the  foundation  of  mere  rumours  would,  in  most  cases, 
be  a  vain  and  impracticable  pursuit.  Lex  neminem  cogit  ad  vana  seu 
impossibilia.  Kerns  v.  Swope,  2  Watts  78 ;  Wildgoose  v.  Weyland, 
Goulds.  147;  Cornwallis's  Case,  Toth.  254;  Tolland  v.  Standbridge, 
3  Ves.  478.  The  evidence  offered  was  immaterial,  since  if  the  plain- 
tiff had  traced  to  the  defendant  a  knowledge  that  this  rumour  was  in 
circulation  in  the  neighbourhood,  that  Knapp  had  sold  to  Crocheron, 
such  knowledge  would  not  constitute  that  kind  of  notice  which  in 
equity  would  affect  the  conscience  of  the  defendants. 

I  shall  now  proceed  to  consider  the  questions  which  involve  the 
merits  of  the  case,  without  following  precisely  in  the  track  of  the 
errors  assigned  in  the  answers  of  the  court  below  to  the  numerous 
points  presented  by  the  respective  parties. 

The  deed  from  Knapp  to  Crocheron,  made  on  the  17th  of  April 
1829,  standing  by  itself,  would  convey  an  absolute  title,  but,  taken  in 
connection  with  the  defeasance  executed  on  the  same  day  between 
the  parties,  is  to  be  considered  in  law  in  the  nature  of  a  mortgage. 
It  is  all  one  transaction.  The  deed  is  recited  to  be  a  security  for 
money  lent  and  advanced  by  Crocheron  to  Knapp,  declaring  that  to 
be  the  purpose  of  the  deed,  with  a  covenant  for  a  reconveyance,  in 
ease  of  the  repayment  of  the  money  with  interest  in  one  year.  The 
deed  and  defeasance  constitute  in  effect  but  one  instrument,  operating 
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as  a  security  for  money  and  not  as  a  conditional  sale,  and  giving  to 
the  grantor  a  right  of  redemption  :  and  when  it  is  once  ascertained 
that  the  conveyance  is  to  be  considered  and  treated  as  a  mortgage, 
then  all  the  consequences  appertaining  in  equity  to  a  mortgage  are 
strictly  observed,  and  the  right  of  redemption  is  regarded  as  an  in- 
separable incident.  4  Kent's  Com.  142,  and  cases  cited.  The  cir- 
cumstance that  there  is  no  covenant  by  the  mortgagor  for  the  repay- 
ment of  the  money,  was  considered  in  the  case  of  Wharf  v.  Howell, 
5  Binn.  499,  and  held  not  to  be  material;  because  the  mortgagee 
might  recover  the  premises  by  ejectment,  or  the  money  by  scire facias. 
See  also  Stoever  v.  Stoever,  9  Serg.  fy  Rawle  448.  The  stipulation 
in  the  defeasance  that  on  failure  to  pay  within  one  year  the  defea- 
sance should  be  void  (like  the  clause  mostly  inserted,  that  the  con- 
veyance should  be  absolute),  is  not  sufficient  to  overrule  the  legal 
character  of  the  instrument  as  a  mortgage,  and  to  restrict  the  right 
of  redemption  to  one  year,  so  as  thereafter  to  convert  it  into  a  sale  of 
the  premises.  Wharf  v.  Howell,  5  Binn.  499;  Colwell  v.  Woods,  3 
Watts  188;  Stoever  v.  Stoever,  9  Serg.  fy  Rawle  434;  Kerr  v.  Gil- 
more,  6  Watts  405  ;  Kemble  v.  Wolfersberger,  6  Watts  126. 

Being  then  in  nature  of  a  mortgage,  and  attended  by  all  the  inci- 
dents of  a  mortgage,  the  next  question  is,  whether  the  recording  of 
the  deed  from  Knapp  to  Crocheron,  without  the  defeasance,  is  suffi- 
cient, within  our  recording  acts,  as  against  a  subsequent  bona  fide 
purchaser  or  creditor  of  the  grantor,  without  any  other  notice.     And 
I  am  of  opinion  that  it  is  not.     Indeed,  the  very  point  was  decided 
by  this  court  in  the  case  of  Freedly  v.  Hamilton,  17  Serg.  fy  Rawle 
70.    There  Henry  Freedly,  Jun.  made  an  absolute  deed  to  his  father 
Henry  Freedly,  Sen.,  and  the  latter,  by  a  separate  defeasance  of  the 
same  date,  declared  that  the  deed  was  made  to  secure  the  sum  of  6000 
dollars  due  to  him,  with  a  covenant  to  reconvey  on  payment  thereof 
with  interest  by  a  certain  day.     The  deed  was  recorded,  but  not  the 
defeasance.     Afterwards  judgments  were  obtained  against  the  gran- 
tor, H.  Freedly,  Jun.,  and  this  court  held  that  the  mortgage  creditor 
was  to  be  postponed  to  the  judgment  creditors  in  a  contest  between 
them,  as  to  the  proceeds  of  sale  of  the  land.     This  case  I  consider 
as  a  strong  authority  on  this  point,  and  one  which  ought  to  be  bind- 
ing unless  it  clearly  appeared  that  the  court  were  mistaken  in  point 
of  law.     Of  this,  however,  I  am  by  no  means  persuaded.     A  mort- 
gage and  a  defeasible  deed  in  nature  of  a  mortgage  are  both  within 
the  express  provisions  of  the  act  of  1715  and  the  act  of  the  28th  of 
March  1820,  as  well  as  the  retrospective  act  of  the  23d  of  September 
1783.     No  reason  exists  why  a  difference  should  be  made  in  the 
duty  of  the  parlies  to  put  the  lien  on  record  where  but  one  instru- 
ment is  used,  and  where  there  are  two.     The  great  object  of  the 
recording  acts  is,  to  compel  those  who  claim  a  priority  of  convey- 
ance or  lien  to  place  the  true  nature  of  the  transaction  on  record,  so 
that  all  may  have  recourse  to  it  for  correct  information;  but  if  the 
deed  alone  be  recorded  without  the  defeasance,  a  false  notice  of  the 
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transaction  is  given.  To  allow  this  to  be  valid  leaves  it  in  the  power 
of  the  parties  to  hinder  and  defeat  purchasers  and  creditors,  by 
making  that  which  was  in  reality  a  mortgage  bear  the  appearance 
of  an  absolute  deed,  or  otherwise,  just  as  it  suits  their  purposes. 
The  mortgagee  may  thus  become  a  secret  trustee  for  the  mortgagor 
as  to  the  surplus  beyond  the  money  actually  due.  To  say  that  the 
mortgagor  may  or  may  not  record  the  defeasance  as  he  pleases,  and 
that  if  he  did  not,  he  thereby  agrees  that  the  deed  shall  be  absolute, 
is  to  enable  a  party  to  make  it  either  a  mortgage  or  absolute  deed 
at  his  pleasure;  whereas  the  character  of  the  instrument?,  as  has 
been  before  stated,  is  indelibly  stamped  upon  them  at  their  original 
formation,  constituting  them  in  law  a  mortgage,  with  all  its  inci- 
dents, and  if  it  were  once  a  mortgage  it  always  continues  to  be 
so,  not  liable  to  be  changed,  in  this  respect,  by  posterior  acts  or 
omissions. 

No  inconvenience  can  arise  from  requiring  the  defeasance  to  be 
recorded  as  well  as  the  absolute  deed;  for  although  ultimately  the 
defeasance  passes  into  the  hands  of  the  grantor,  and  out  of  the  con- 
trol of  the  grantee,  yet  it  is  in  the  power  of  the  grantee  to  provide 
for  the  simultaneous  recording  of  the  instruments  before  that  takes 
place,  and  his  not  doing  so  may  be  deemed  collusion  as  to  third 
persons.  Besides,  mortgages  in  this  form  are  so  much  liable  to 
accidents  and  abuse,  that  the  court  of  chancery  has  frequently  and 
very  properly  discouraged  them.  4  Kent's  Com.  141,  and  cases  cited. 
I  do  not  think  that  nice  distinctions  should  be  entertained  to  support 
the  recording  of  but  part  of  a  transaction  and  the  suppressing  of  the 
rest,  contrary  to  the  plain  language  of  our  acts  of  assembly,  and 
contrary,  it  would  seem,  to  public  policy  and  to  the  furtherance  of 
plain  dealing.  I  am,  therefore,  of  opinion,  that  the  mere  recording 
of  the  deed  without  the  defeasance  is  inoperative  and  void,  not.  au- 
thorized by  act  of  assembly,  and  therefore  not  notice  of  any  thing, 
so  far  as  respects  third  persons  claiming  as  bona  fide  purchasers  or 
subsequent  mortgagees  under  the  mortgagor;  that  it  is,  in  other 
words,  the  case  of  an  unrecorded  mortgage,  and  that  Jaques,  by  his 
purchase  from  Crocheron,  obtained  merely  a  transfer  of  his  rights  as 
holder  of  such  unrecorded  mortgage. 

Considering  it  then  an  unrecorded  mortgage,  the  next  question 
that  arises  is,  whether  if  Weeks  and  Saynisch,  before  their  purchases 
under  the  deed  from  Knapp,  had  actual  notice  of  the  existence  of  n, 
claim  or  title  in  Jaques,  they  are  not  in  equity  affected  by  it.  The 
court  below  charged  that  they  were  not.  There  is  much  plausibility 
in  the  argument,  that  the  strict  letter  of  the  statute  ought  to  be  en- 
forced, and  that  nothing  should  be  allowed  to  dispense  with  the 
actual  recording  of  the  instrument.  But  when  this  doctrine  comes 
to  be  applied  in  practice,  it  is  found  to  be  too  strict  to  be  insisted  on 
without  any  exception — summumjus  proves  to  be  summa  injuria.  Cases 
occur  in  which  such  a  construction  of  the  laws  would  sanction  injus- 
tice and  reward  the  most  palpable  fraud  and  iniquity.  Courts, 
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therefore,  in  the  exercise  of  equity,  have  considered  certain  cases  not 
within  the  intention  of  the  lawgiver,  and  looked  to  the  object  and 
design  of  the  recording  acts,  rather  than  their  dry  letter.     Hence, 
although  the   act  of  1715  declares,  that  no  deed,  or  mortgage,  or 
defeasible  deed  in  the  nature  of  mortgages,  shall  be  sufficient  to 
pass  any  estate,  unless  such  deed  be  recorded  within  six  months,  yet 
where  the  assignees  of  the  mortgagor  attempted  to  avail  themselves 
of  this,  it  was  held  that  the  mortgage  was  binding  on  the  mortgagor 
and  his  representatives,  though  not  recorded ;  Levinz  v.  Will,  1  Doll. 
430;  and  this  doctrine  has  ever  since  prevailed,  as  well  in  regard  to 
the  mortgagor  and  his  representatives,  as  to  all  who  hold  under  him 
with  notice.    Stroud  v.  Lockhart,  4  Doll.  153.     For  such  purchaser 
with  notice  has  been  considered  not  a  bona  fide  purchaser,  but  as  one 
acting  in  bad  faith,  as  a  particeps  criminis,  as  taking  the  place  of  his 
vendor;    and    to   permit  him  to  hold   against  the  first    purchaser, 
would  be  to  convert  the  statute  into  an  instrument  of  fraud.     There 
is  danger,  undoubtedly,  in  the  admission  of  parol  evidence  to  supply 
the  want  of  a  written  registry  ;  but  although  reasons  of  this  kind 
have  introduced  the  rigid  rule  into  foreign  codes,  the  mischiefs  of 
parol  evidence  have  not  been  deemed  sufficient  in  this  country  and 
in  England  to  set  aside  the  strong  and  urgent  motives  for  the 
exercise,  by  a  court  of  equity,  of  the  power  to  examine  the  cir- 
cumstances of  each  particular  case,  and  to  prevent  the  fraud  and 
imposition  which  would  result   from   a  strict  interpretation  of  the 
laws  concerning  the  registry  of  conveyances,  the  statutes  of  frauds 
and  perjuries,  and  other  similar  enactments.     It  is  accordingly  now 
a  general  rule  that  a  purchaser  with  notice  is  in  equity  bound  to  the 
same  extent  and  in  the  same  manner  as  the  person  of  whom  he  pur- 
chased.    Sugd.  Vend.  511,  527;  4  Km? s  Com.  171.     I  am,  there- 
fore, of  opinion  that  the  court,  below  erred  in  their  answers  on  this 
point. 

This  however  applies  only  to  the  title  of  the  defendants  under  the 
deed  from  Knapp  to  Weeks  and  from  Weeks  to  Saynisch.  The 
defendants  set  up  another  title  under  a  deed  dated  the  31st  of  De- 
cember 1835  from  John  W.  Gurnsey,  who  purchased  at.  sheriff's 
sale,  on  execution  under  the  judgment  of  Willard  v.  Knapp,  entered 
the  20th  of  June  1832.  And  although  the  law  with  regard  to  a 
purchaser  or  mortgagee  with  notice  is  as  I  have  stated,  yet  it  seems 
to  be  different  with  regard  to  a  judgment  creditor,  and  the  purchaser 
under  an  execution  on  such  judgment.  For  it  has  been  adjudicated 
by  this  court,  that  a  judgment  creditor  lakes  a  priority  over  an  unre- 
corded mortgage.  Semple  v.  Burcl,  7  Serg.  fy  Rawle  290.  Freedly 
v.  Hamilton,  17  Serg.  fy  Rawle  70.  If  so,  a  purchaser  at  sheriff's 
sale  under  such  judgment  cannot  be  affected  by  a  notice  of  a  mort- 
gage, which  notice  is  given  subsequently  to  the  judgment;  for  if  he 
could,  it  would  render  the  mortgage  not.  available.  It  would  give  it 
a  priority  over  the  judgment,  and  take  away  the  value  of  the  judg- 
ment to  the  amount  of  the  mortgage.  Notice  to  a  purchaser  at 
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sheriff's  sale  may  affect  him  with  a  trust,  as  in  Barnes  v.  M'Clinton, 
3  P.  R,  67,  because  that  is  in  nature  of  a  conveyance,  and  convey- 
ances, though  not  recorded,  transfer  the  land  free  of  subsequent 
judgments.  But  it  is  otherwise  with  an  unrecorded  mortgage. 
There  the  judgment,  binds  the  land  as  if  it  remained  in  the  mortga- 
gor, and  (he  purchaser  at  sheriff's  sale  is  not  affected  by  notice  of  an 
unrecorded  mortgage  given  after  the  entry  of  the  judgment,  but 
takes  the  land  clear  of  it  as  he  does  of  a  trust  of  which  he  has 
no  notice.  All  the  notice  therefore  given  in  this  case  to  Weeks, 
Saynisch  or  Gurnsey,  after  the  entry  of  the  judgment  against 
Knapp  by  Willard,  would  be  unavailing  against  the  title  under  the 
sheriff's  deed  to  Gurnsey. 

There  is  therefore  no  equity  in  Jaques  arising  from  notice  to  the 
defendants  as  respects  this  title.  But  there  yet  remains  another 
aspect  in  which  it  is  necessary  to  consider  this  part  of  the  case  ;  and 
that  is>,  how  far  Jaques  is  to  be  deemed  to  have  a  prior  equity  as  a 
previous  purchaser  from  Knapp  without  notice.  For  of  two  pur- 
chasers without  notice,  qui prior  est  in  tempore  potior  est  injure. 

[  think  it  clear  that  if  Jaques  had  bought  the  fee  simple  from 
Crocheron  without  any  notice  whatsoever  of  the  transaction  between 
Crocheron  and  Knapp,  he  would  hold  the  title  as  well  against  Knapp 
and  Crocheron  as  against  any  subsequent  purchaser  or  creditor  claim- 
ing under  them.  It  never  could  be  permitted  to  Knapp  to  make  an 
absolute  deed,  and  allow  his  grantee  to  sell  under  it  to  an  innocent 
purchaser,  and  then  destroy  the  title  by  producing  a  concealed  de- 
feasance. A  bona  fide  purchaser  (by  which  I  mean  one  purchasing 
without  notice),  taking  the  title  on  the  faith  of  a  recorded  deed  ex- 
ecuted by  one  having  the  title,  would  not  be  suffered  to  be  defrauded 
by  any  secret  collusion  or  private  defeasance  that  may  have  existed 
as  between  his  grantor  and  the  person  from  whom  he  derived  his 
title.  A  purchaser  without  notice  holds,  though  his  vendor  had 
notice.  The  case  of  Freedly  v.  Hamilton  was  between  the  original 
parties.  No  purchaser  from  H.  Freedly,  Jun.  prior  to  the  judgment 
was  interested. 

Then  was  Jaques  a  purchaser  without  notice  before  the  judgment  ? 
It  is  not  pretended  that  Jaques  had  any  actual  notice  of  the  defeasance. 
But  it  is  contended  that  although  he  may  not  have  had  actual  notice, 
yet,  that  before  and  at.  the  time  when  Jaques  purchased  from  Croch- 
eron, Knapp  remained  in  notorious  and  exclusive  possession  of  the 
premises,  and  that  such  possession  was  constructive  notice  to  Jaques, 
and  sufficient  to  put  him  on  inquiry  as  to  the  claim  of  title  by  which 
Knapp  held  possession.  And  this  leads  to  the  inquiry  how  far  Knapp's 
possession  was  constructive  notice  to  Jaques. 

The  doctrine  of  constructive  notice  seems  not  to  be  very  accurately 
settled.  It  is  difficult,  says  Mr  Sugden,  to  say  what  will  amount  to 
constructive  notice  ;  Sugd.  Vend.  534.  The  doctrine  of  notice,  says 
chancellor  Kent,  is  very  greatly  surcharged  with  cases  abounding  in 
refinements;  it  is  indeed  difficult  to  define  with  precision  the  rules 
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which  regulate  implied  or  constructive  notice,  for  it  depends  upon 
the  infinitely  varied  circumstances  of  the  case  ;  4  Kent's  Com.  179. 
In  2  Fern.  159,  it  is  said,  equity  has  always  been  careful  not  to  im- 
peach purchasers  by  presumptive  notice.  In  respect  to  possession  as  a 
ground  of  notice,  it  is  said  by  Tilghman,  C.  J.,  in  6  Serg.  fy  Rawle  184, 
thatin  general  possession  may  be  sufficient  noticeof  the  title  of  the  pos- 
sessor, but  that  this  principle  is  subject  to  many  exceptions.  And  it 
will  be  found  that  in  England  it  has  been  carried  to  a  considerably 
greater  extent  than  in  this  country,  perhaps  from  the  circumstance 
that  they  have  no  registry  act,  except  for  a  few  local  districts,  and 
therefore  other  modes  are  favoured  by  which  a  purchaser  may  be 
apprised  of  an  adverse  claim.  But  even  there,  the  cases  do  not  seem 
entirely  reconcilable.  See  Pow.  Mortg.,  notes  by  Coventry  576. 
In  the  case  of  Plumer  v.  Robertson,  6  Serg.  fy  Rawle  184,  the  effect 
of  possession  in  giving  notice  was  much  considered  by  this  court. 
There  the  mortgagee,  whose  mortgage  was  duly  recorded,  entered 
into  articles  of  agreement  for  the  purchase  of  the  mortgaged  pre- 
mises, and  entered  into  possession  without  recording  the  articles ;  and 
it  was  insisted  that  such  possession  was  notice  of  the  claim  under  the 
articles  ;  but  the  court  decided  that  it  was  not  notice  to  a  purchaser 
of  the  title  under  the  articles.  So  in  Billington  v.  Welsh,  5  Sinn. 
129,  the  possession  was  of  part  of  a  tract  on  which  the  possessor  had 
erected  buildings,  but  he  had  omitted  to  survey  and  marlrthe  bounds 
of  his  claim  and  the  buildings,  so  as  to  distinguish  them  from  the 
rest,  and  the  possession  was  not  considered  notice.  In  Newhall  v. 
Pierce,  5  Pick.  459,  it  was  held  that  the  single  fact,  of  the  grantor 
continuing  in  possession  after  the  deed  given  by  him  had  been  re- 
corded, was  not  sufficient  ground  to  infer  notice  to  a  creditor  of  the 
existence  of  a  bond  of  defeasance.  See  also  LafTerty  v.  Krider,  1 
Whart.  302. 

The  above  mentioned  cases  in  this  court,  while  they  recognize  the 
general  doctrine,  show  that  knowledge  of  the  possession  has  not  the 
effect  of  visiting  the  purchaser  with  notice  of  every  fact  and  circum- 
stance which  hemighthavelearnedbymakinginquiryofthe  possessor: 
and  if  we  recur  to  first  principles,  it  would  seem  that  the  utmost  that 
could  fairly  be  implied  from  the  possession  by  another  person  than 
the  grantor  is,  that  such  possessor  has  some  claim  or  title  to  the 
land,  and  therefore  the  purchaser,  generally  speaking,  is  to  be  con- 
sidered as  taking  subject  to  such  claim  or  title.  Knapp  therefore 
remaining  in  possession,  and  Jaques  agreeing  with  a  knowledge  of 
such  possession  to  purchase  from  Crocheron,  might  perhaps  be  con- 
sidered as  having  notice  of  the  claim  of  Knapp  as  mortgagor  by 
virtue  of  the  defeasance.  But  I  am  not  able  to  go  the  length  of 
saying,  that  he  thereby  also  had  notice  that  such  defeasance  was  not 
recorded,  and  therefore  was  a  purchaser  of  an  unrecorded  mortgage. 
This  it  seems  to  me  would  be  to  heap  construction  on  construction, 
to  infer  that  there  existed  a  defeasance,  and  also  that  such  defeasance 
was  not  recorded  ;  whereas,  in  the  absence  of  any  actual  notice,  the 
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presumption  would  be,  that  Knapp,  holding  possession  under  a  claim 
which  the  law  required  to  be  recorded  to  give  it  full  validity  and 
effect,  had  had  it  recorded  according  to  law.  The  fact  that  it  was 
not  recorded  was  no  notice  of  that  fact  to  Jaques,  because,  as  he  did 
not  know  of  its  existence,  he  could  not  be  expected  to  search  for  it. 

I  am  therefore  of  opinion  that  at  the  utmost  the  effect  would  be, 
that  Jaques  bought  the  fee  simple  subject  to  the  defeasance  and 
liable  to  the  equity  of  redemption,  having  a  prior  equity  over  any 
subsequent  purchaser,  and  entitled  on  the  case^before  us  to  recover 
the  premises  and  hold  them  till  he  is  paid  the  amount  advanced  by 
Crocheron  to  Knapp  with  interest,  or  the  sum  be  paid  to  Crocheron 
if  greater  than  that,  with  costs  of  suit. 

As  to  the  errors  assigned  on  the  other  bills  of  exception  they  are  not 
sustained. 

KENNEDY,  J. — There  is  nothing  wrong  in  the  first  two  matters 
assigned  for  error,  which  are  bills  of  exception  to  the  opinion  of  the 
court  as  to  the  admission  and  rejection  of  evidence.  The  evidence, 
as  offered  in  the  first  bill,  was  properly  admitted  ;  and  the  evidence 
mentioned  as  offered  in  the  second  bill  was  rightly  rejected.  In  the 
first  bill  of  exception,  the  objection  to  the  deed's  being  read  in  evi- 
dence was,  that  the  probate  thereof  was  not  certified  by  the  com- 
missioner before  whom  it  purported  to  have  been  made,  under  his 
hand  and  seal,  as  required  by  the  act  of  assembly  of  the  14th  of 
April  1828,  authorising  the  governor  of  the  state  to  appoint  commis- 
sioners in  our  sister  states  for  the  purpose  of  taking  the  acknow- 
ledgements or  probates  of  deeds,  mortgages  or  other  conveyances,  &c., 
of  lands  lying  within  this  state.  If  this  were  the  only  act  relating 
to  this  point  the  objection  would  have  been  good,  and  ought  to  have 
prevailed  ;  but  there  is  a  further  supplement  on  the  subject  of  ac- 
knowledging and  recording  of  deeds,  passed  the  19th  of  February 
1835,  which  enacts  "  that  all  acknowledgements  or  probates  of  deeds 
or  other  instruments  of  writing  theretofore  taken  or  made,  or  which 
shall  thereafier  be  taken  or  made,  shall  be  construed  to  have  the 
same  effect  to  all  intents  and  purposes,  although  the  same  may  have 
been  certified  by  the  officers  before  whom  such  acknowledgements  or 
probates  have  been  made  under  their  hands  only,  as  if  the  same  had 
been  certified  under  their  hands  and  seals,"  &c.  The  letter,  spirit 
and  meaning  of  this  latter  act  all  embrace  and  provide  for  this  case 
in  the  most  clear  and  explicit  terms;  so  that  there  cannot  be  a  doubt 
of  the  deed,  proved  and  certified  as  it  is,  being  rendered  thereby  ad- 
missible in  evidence.  It  was  said  that  this  latter  act  was  only  de- 
signed to  extend  to  cases  of  deeds  acknowledged  or  proved  before 
officers  residing  within  the  state,  because  the  term  "  officers,"  as  it  is 
contended,  does  not  include  commissioners.  This  distinction  is  too 
refined  ;  indeed  it  is  not  well  founded  ;  and  is  certainly  such  as  the 
legislature  never  thought  of.  For  strictly  and  properly  these  com- 
missioners are  officers,  and  officers  of  the  state  too  pro  hoc  vice,  be- 
vn. — Y 
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rause  they  are  employed  and  commissioned  by  (he  governor  on  be- 
half of  the  state,  under  his  hand  and  the  seal  of  the  slate,  in  the 
same  manner  as  all  officers  of  the  state  are,  for  the  especial  purpose 
of  taking  the  acknowledgements  or  probalesof  deeds  concerning  lands 
lying  within  the  stale,  whether  the  deeds  have  been  executed  within 
or  without  the  state,  in  the  same  manner  as  the  officers  designated 
within  the  state  for  that  purpose  are  authorized  to  do.  The  act  is 
universal  in  its  terms,  embracing  "all  acknowledgements  or  probates" 
taken  or  made  before  officers  authorized  to  lake  the  same,  without 
regard  to  their  location  or  residence,  whether  in  or  out  of  the  state, 
that  are  certified  under  their  hands,  but  not  their  seals.  And  being 
likewise  remedial  in  its  character,  it  would  be  the  duty  of  the  court, 
even  if  the  terms  of  it  were  doubtful  in  this  respect,  to  give  it  such 
construction  as  would  remedy  the  evil  intended  to  be  reached  to  the 
fullest  extent  that  the  words  thereof  would  reasonably  admit  of. 

The  evidence  offered,  as  stated  in  the  second  bill  of  exception  and 
rejected  by  the  court,  was  to  prove  that,  from  1830  to  1833  it  was 
generally  reported  in  the  neighbourhood  that  John  H.  Knapp  had 
sold  out  all  his  interest  at  that  place  (including  the  land  in  dispute) 
to  Asbury  Crocheron;  and  that  the  report  was  communicated  to 
Weeks,  one  of  the  defendants.     The  vague  reports  of  persons  not 
interested  in  the  property  are  not.  to  be  regarded  by  a  purchaser;  nor 
are  they  sufficient  to  affect  his  conscience.  And  accordingly,  in  Wild- 
goose  v.  Weyland,  Gould.  147,  pi.  67,  A,  being  seised  of  land  in  trust, 
for  the  use  of  B,  was  about  selling  it,  when  one  came  to  the  person 
who  proposed  buying  and  told  him  to  take  heed  how  he  bought  the 
land,  for  A  had  nothing  in  it.  but  upon  trust  to  the  use  of  B  ;  and 
then  another  came  to  the  vendee  and  said  to  him,  it  is  not  true  as 
he  was  informed,  for  A  was  seised  of  the  land  absolutely;  upon 
which  the  vendee  bought  it;  and  though  the  information  given  by 
the  first  proved  to  be  true,  yet  the  purchaser  was  held  not  to  have 
notice.     And  the  lord  keeper  said,  "it.  was  not  sufficient  notice  of 
the  trust;  for  flying  reports  are  many  times  fables  and  not  truth ;  and 
if  it  should  be  admitted  for  sufficient  notice,  then  the  inheritance  of 
every  man  might  easily  be  slandered."     So  in  Cornwallis's  Case, 
Toth.  186,  lit.  Trust  164,  where  the  conveyance  was  absolute  on  its 
face,  but  a  trust  in  fact  existed,  and  a  rumour  to  that  effect  prevailed, 
which  had  come  to  the  ears  of  the  purchaser  before  he  bought,  yet 
he  was  held  not  to  be  concluded  by  it.     And  in  Tolland  v.  Stand- 
bridge,  3  Fes.  486,  lord  Alvanley,  master  of  the  rolls,  thought  it  not 
sufficient  to  prove  notice,  that  it  had  been  asserted  in  the  hearing  of 
the  purchaser,  or  that  he  had  been  told,  that  some  other  person 
claimed  a  title;  and  doubted  very  much  whether  a  general  claim 
was  sufficient  to  affect  him  with  notice  of  a  deed  of  which  he  did 
not  appear  to  have  had  knowledge.     See  also  Sugd.  on  Vend.,  ch. 
17,  tit.  Notice,  729,  730.     The  court  below,  therefore,  were  right,  as 
it  appears  to  me,  in  rejecting  the  evidence. 

The  next  matter  assigned  for  error  raises  the  question  whether 
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the  deed  of  conveyance  from  John  H.  Knapp  to  Asbury  Crocheron, 
taken  in  connexion  with  the  deed  of  defeasance,  be  a  mortgage  or  a 
defeasible  purchase  of  the  land.     As  between  the  parties  thereto,  I 
consider  them  a  mortgage:  First,  because,  being  executed  at  the 
same  time,  in  pursuance  of  one  and  the  same  agreement,  they  must 
be  regarded  as  forming  but  one  instrument  between  the  parties,  though 
they  certainly  make  two  distinct  deeds;   that  is,  the  conveyance 
being  the  separate  deed  of  the  grantor,  and  the  defeasance  the  deed 
of  the  grantee.     Second,  Because  it  appears  from  the  face  of  the  de- 
feasance that  the  deed  conveying  the  land  from  Knapp  to  Crocheron 
was  made  for  the  purpose  of  securing  the  repayment  of  the  money 
therein  mentioned,  with  interest,  which  is  slated  expressly  to  have 
been  lent  by  Crocheron  to  Knapp.     And  third,  Because  there  does 
not  appear  to  have  been  any  actual  surrender  of  the  possession  of 
the  land  by  Knapp  to  Crocheron;  but  Knapp,  on  the  contrary,  ap- 
pears to  have  continued  in  the  possession  thereof  afterwards  as  be- 
fore, even  after  the  lime  had  elapsed  when  the  money  was  to  have 
been  repaid.     In  support  of  the  second  of  these  reasons,  Mr  Butler, 
in  his  note  to  Co.  Lit.  205,  a.  note  (1),  lays  it  down  as  a  general  rule, 
that  wherever  a  conveyance  or  assignment  of  an  estate  is  originally 
intended  as  a  security  for  money,  whelher  ihis  intention  appear  from 
the  deed  ilself  or  from  any  other  instrument,  it  is  always  in  equily  con- 
sidered as  a  mortgage,  and  ihe  estate  redeemable,  even  though  there 
be  an  express  agreement  that  it  shall  not  be  redeemable,  or  that  the 
right  of  redemption  shall  be  confined  to  a  particular  time  or  lo  a  par- 
ticular description  of  persons.     This  was  considered  and  adopted  as 
a  general  rule  in  Wilcox's  Heirs  v.  Morris,  1  Murph.  117,  and  seems 
to  be  well  sustained  by  the  whole  current  of  authorities  on  the  sub- 
ject.    It  is  likewise  in  accordance  with  the  maxim  that  once  a  mort- 
gage always  a  mortgage  ;  so  that  the  same  estate  or  interest  cannot 
be  a  mortgage  at  one  lime,  and  at  another  cease  to  be  so.     See  New- 
comb  v.  Bon  ham,  1  Fern.  8.     In  this  last  case  the  lord  chancellor 
said,  "that  the  deeds  of  lease  and  release  being  but  a  security,  the 
same  could  not  be  extinguished  by  any  covenant  or  agreement  entered 
into  at  the  time  of  making  the  mortgage,"  note  (1)  per  Mr  Raithby. 
Accordingly,  chancellor  Kent,  in  Henry  v.  Davis  &  Clark,  7  Johns. 
Ch.  Rep.  40,  ruled  that  a  conveyance  of  real  estate,  intended  merely 
as  a  security  for  a  debl,  though  absolute  on  the  face  of  it,  was  u 
mortgage,  and  that  any  agreement  made  at  the  same  time,  on  a  sub- 
sequent event,  to  change  the  nature  of  it  and  prevent  the  equity  of 
redemption,  was  void  ;  and  said  that  no  principle  in  equity  was  better 
Bellied.     See  S.  C.,  on  appeal,  2  Coioen  332  ;  also  Slade  v.  Seton,  7 
Fes.  273;  Font.  Eq.,  lib.  3,  ch.  1,  sect.  4.     It  cannot  avail,  there- 
fore, and  take  the  present  case  out.  of  the  general  rule,  which  seems 
to  be  so  firmly  established  in  favour  of  the  right  of  redemption  and 
against  the  imposition  of  restrictions  upon  it,  that  by  the  terms  of 
the  deed  it  is  the  defeasance  that  is  to  become  void  and  of  no  effect 
upon  failure  to  pay  the  money,  with  the  interest  thereon,  at  or  be* 
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fore  the  time  appointed  for  thai  purpose,  instead  of  declaring,  as  is 
more  usual,  perhaps,  that  upon  payment  of  the  money  with  the  inle- 
rest  thereon,  agreeably  to  the  time  mentioned,  that  the  deed  of  con- 
veyance sheuld  then  be  void  and  of  no  effect.  The  absence  of  a 
covenant  for  the  payment  of  the  money  has  also  been  urged  to 
show  that  the  parties  intended  the  transaction  to  be  a  defeasible 
purchase  and  not  a  mortgage;  but  this  is  not  sufficient,  and  was  so 
held  in  Lawley  v.  Hooper,  3  Jltk.  280,  by  lord  Hardwicke,  who 
said  the  objection  was  not  well  founded,  for  a  covenant  to  repay  the 
money  was  not  necessary;  all  Welsh  mortgages  were  without  this 
covenant,  and  so  were  most  copyhold  mortgages.  To  which  it  may 
be  added,  that  many,  if  not  the  most  of  the  mortgages  given  in  Penn- 
sylvania are  also  without  such  covenant. 

The  next  question  which  seems  to  arise  out  of  the  matters  assign- 
ed for  error  is,  may  Jaques  be  considered  a  bonaf.de  purchaser  with- 
out notice,  invested  with  the  legal  title  to  the  land,  and  therefore 
entitled  to  recover1?  To  his  being  so  considered,  though  he  may  not 
have  had  actual  notice  that  Oocheron,  of  whom  he  bought,  was  in 
reality  only  a  mortgagee  of  the  land  and  not  the  absolute  owner,  yet 
it  may  be  objected  that  in  equity  he  ought  to  be  held  affected  with 
notice  arising  from  Knapp's  being  in  the  actual  possession  and  still 
continuing  to  occupy  it  at  the  time  he  purchased.  The  fact  of  Knapp's 
having  remained  in  the  possession  after  giving  the  mortgage  until  he 
left  that  section  of  the  country  in  May  1833,  it  must  be  admiited, 
seems  not  to  have  been  controverted  ;  or  at  least,  all  the  evidence, 
and  there  is  not  a  little  in  this  respect,  goes  to  show  without  the 
slightest  contradiction  it  was  so.  Every  purchaser  of  land,  I  take  it, 
as  a  general  rule,  must  be  presumed  in  equity  to  know  whether  the 
possession  be  vacant  or  not ;  and  if  a  third  person  be  in  the  actual  and 
visible  occupation  of  the  land  at  the  time  of  his  purchase,  it  is  suffi- 
cient to  put  him  on  inquiry,  in  order  that  he  may  know  by  what 
tenure  or  right  such  person  holds  the  possession ;  and  whatever  is 
sufficient  to  put  the  party  on  inquiry  is  equivalent  to  notice  in  equity. 
Smith  v.  Lane,  1  Jltk.  489,  490;  S.  C.,  Rep.  temp.  Hardw.  by  West 
669.  Indeed  this  has  ever  been  considered,  I  believe,  as  the  settled 
rule  in  equity.  Correy  v.  Caseton,  4  Sinn.  148;  Sugd.  Fend.  (1th 
Eng.  Ed.}  743,  744.  Accordingly  it  was  held  in  Daniels  v.  Davidson, 
16  Fes.  249;  17  Fes.  433,  that  the  possession  of  a  tenant  who  had 
taken  it  under  a  lease  for  a  term  of  years,  and  during  the  pendency 
of  the  lease  made  a  contract  with  his  lessor  for  the  purchase  of  the 
reversion,  was  notice  to  a  subsequent  purchaser,  the  lease  being  still 
unexpired,  not  only  of  the  tenant's  interest  under  it,  but  likewise  of 
his  equitable  title  to  the  estate  under  his  contract  for  the  purchase  of 
it,  And  again,  in  Allen  v.  Anthony,  1  Meriv.  282,  it,  was  ruled  that 
the  possession  of  the  tenant  was  notice  to  the  purchaser  of  the  whole 
of  the  interest  which  the  tenant  actually  had  in  the  estate;  and 
therefore  of  his  right  to  the  timber  growing  thereon,  although  such 
right  accrued  by  a  title  posterior  to  that  on  which  his  possession  was 
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grounded.  Sir  Thomas  Pluraer,  master  of  the  rolls,  likewise,  in 
Meux  v.  Maltby,  1  Swanst.  287,  said  that  it  had  been  repeatedly  de- 
cided that  the  purchaser  of  an  estate  in  possession  of  a  tenant  was 
bound  to  inquire  by  what  right,  and  under  what  agreement  the  tenant 
held  it.  See  also  Powell  u.  Dillon,  2  Ball  <$•  Bealty  220,  and  Ches- 
terman  v.  Gardner,  5  Johnson's  Ch.  Rep.  33.  These  cases  not  only 
seem  to  show  that  in  equity  Jaques  could  not  be  considered  as  a 
bona  fide  purchaser  without  notice  of  Knapp's  claim  to  the  right  of 
redemption  in  the  land;  but  on  the  contrary  that  he  must  be  taken 
to  have  known  how  the  matter  stood  in  this  respect  between  Knapp 
and  Crocheron,  and  thai  Knapp  still  held  the  possession  of  the  land 
under  ihe  right  to  redeem.  Still,  however,  it  may  be,  and  such  is  the 
inclination  of  my  mind,  that  Knapp,  under  our  recording  acts,  if  he 
were  the  defendant,  in  the  ejectment,  could  not  avail  himself  of  such 
equitable  ground  of  notice  as  against  Jaques,  who  must  be  regarded 
as  having  no  notice  either  in  fact  or  in  law  of  Knapp's  right  to  re-i 
deem,  seeing  the  latter  had  it  in  his  power,  by  putting  his  defea- 
sance on  record,  to  have  given  Jaques  notice  in  law  of  his  right,  to 
redeem.  This  being  the  case,  Knapp,  by  withholding  his  defeasance 
from  record,  thus  neglected  to  give  what  would  have  been  notice  in 
law  of  his  right  to  redeem.  Would  it  be  just  or  equitable  then  to  per- 
mit him  to  take  advantage  of  such  neglect]  And  would  not  permiu 
ting  him  to  set  up  the  defeasance  here,  for  the  purpose  of  defeating 
the  purchase  of  Jaques,  be  in  effect  allowing  him  to  practise  a  palpable 
fraud  upon  Jaques]  Under  our  recording  acts,  no  instrument  of 
writing  or  deed  of  any  kind  can  be  recorded  before  the  execution  of 
it  has  been  completed.  The  defeasance  in  this  case,  therefore,  could 
not  be  recorded  before  the  delivery  of  it  to  Knapp,  which  was  essen- 
tially necessary  to  the  completion  of  its  execution;  but  Knapp  by  its 
being  delivered  to  him  became  entitled  to  the  possession  of  it,  and 
therefore  the  only  person  who  could  have  it  recorded  :  so  that  it  was 
not  in  the  power  of  Crocheron  or  Jaques,  or  that  of  any  other  person, 
except  Knapp,  to  have  it  recorded.  Why  then  should  Crocheron  or 
Jaques,  in  whom  there  has  been  no  default  in  this  respect,  lose  by 
the  neglect  or  omission  of  Knapp ;  and  he  be  permitted  to  derive  an 
advantage  from  it;  or  what  is  worse,  to  claim  and  receive  a  benefit 
from  his  own  wrong  or  dishonest  conduct,  by  taking  away  from 
Crocheron  or  Jaques,  without  rendering  them  any  thing  whatever 
for  it,  what  he  had  previously  granted  to  the  first  upon  receiving  from 
him  a  valuable  consideration  for  it.  I  am  now  speaking  of  a  defea- 
sance that  is  reduced  to  writing,  and  capable  of  being  recorded  by  the 
party  holding  it;  for  if  it  be  made  merely  by  word  of  mouth,  the 
grantor  would,  as  it  appears  to  me,  be  entitled  to  insist  upon  his  pos- 
session, as  being  notice  in  equity,  of  his  right  to  redeem,  to  the  ven- 
dee of  his  grantee;  because  having  nothing  that  he  could  record,  to 
show  his  right,  he  could  not  be  said  to  he  in  fault.  So  if  his  grantee 
has  had  the  deed  of  conveyance  from  him  recorded,  which  is  absolme 
on  its  face,  he  has  done,  in  my  humble  opinion,  all  that  the  legisla- 
vii. — i  2 
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lure  has  required  he  should,  in  order  to  render  it  available  to  all 
intents  and  purposes  under  the  recording  acts,  because  it  is  all 
that  he  could  do;  and  therefore  no  blame  ought  to  be  attached  to 
him.  Lex  neminem  cogit  ad  vana  sen  impossibilia.  If  Knapp  himself, 
then,  ought  to  be  precluded  from  claiming  protection  under  the  shield 
of  such  equitable  notice,  it  would  seem  to  follow  that  those  who  be- 
came purchasers  from  him,  or  of  what  might  have  been  thought  to 
be  his  rights,  after  Jaques  had  purchased,  can  be  in  no  belter  con- 
dition than  Knapp  himself.  But  be  this  as  it  may,  and  admitting 
that  Jaques  cannot  be  considered  in  equity  as  the  purchaser  of  the 
absolute  estate  in  the  land  without  notice,  and  therefore  entitled  as 
such  to  recover,  what  is  there  to  prevent  him  from  recovering  it  at 
law  as  the  assignee  of  the  legal  title1?  It  is  settled  that  a  mortgage 
in  fee  may  be  assigned  by  the  mortgagee  or  even  by  his  personal 
representatives  after  his  death,  and  that  the  assignee  of  either  may 
maintain  ejectment  in  his  own  name  to  recover  the  possession  of  the 
mortgaged  premises.  Simpson  v.  Ammons,  1  Binn.  176  ;  Smith  v. 
Shaler,  12  Serg.  fy  Rawle  243.  The  deed  of  conveyance  from  Cro- 
cheron  to  Jaques  may  not  only  be  considered  an  assignment  of  the 
mortgage,  but  in  law  an  absolute  transfer  of  the  estate  in  fee  to  the 
latter ;  and  it  is  obvious  that  the  parties  intended  it  should  be  so. 

But  it  has  been  objected,  that  as  the  deed  of  defeasance  was  not 
recorded,  the  deed  of  conveyance  from  Knapp  to  Crocheron  must, 
notwithstanding  it  was  recorded  within  the  six  months,  be  consider- 
ed as  an  unrecorded  mortgage  according  to  the  decision  of  this 
court  in  Friedly  v.  Hamilton,  17  Serg.  fy  Rawle  70,  and  therefore  no 
interest  or  estate  in  the  land  passed  to  Crocheron.  It  is  contended  also, 
that  this  is  in  conformity  to  the  act  of  1715,  which  enacts,  among 
other  things,  that  "  no  deed  or  mortgage  or  defeasible  deed,  in 
the  nature  of  mortgages,  thereafter  to  be  made,  shall  be  good  or 
sufficient  to  convey  or  pass  any  freehold  or  inheritance,  or  to  grant  any 
estate  therein  for  life  or  years,  unless  such  deed  be  acknowledged  or 
proved  and  recorded  within  six  months  after  the  date  thereof,  where  such 
lands  lie,  as  therein  directed  for  other  deeds."  This  objection  has 
been  met,  first,  by  the  argument  that  the  deed  of  conveyance  to 
Crocheron  was  absolute  on  its  face,  and  was  to  be  taken  and  received 
as  such  by  third  persons  at  least,  unless  Knapp,  who  held  the  deed 
of  defeasance,  choose  to  record  it  also.  That  it  was  at  his  election, 
either  to  make  the  deed  given  to  Crocheron  an  absolute  conveyance, 
or  defeasible,  as  he  pleased,  by  placing  or  omitting  to  place  the  deed 
of  defeasance  upon  record  :  that  if  he  did  not  record  it,  he  might,  be 
the  sufferer  himself  by  putting  it  in  the  power  of  Crocheron  to  dis- 
pose of  the  land  absolutely  ;  but  that  nobody  else  could  be  injured 
by  his  omission  to  record  it.  This  argument  certainly  carries  with 
it  great  force,  if  not  conviction;  and  I  am  far  from  being  satisfied 
that  such  a  transaction  has  not  been  generally  looked  at  in  this  point 
of  view  ;  and  not  as  one  tending  to  delay,  hinder  or  defraud  credi- 
tors. For  the  mortgagor  having  consented,  as  it  were,  by  omitting  to 
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record  the  defeasance,  that  the  mortgagee  shall  appear  to  the  world  to 
be  the  absolute  owner  of  the  land, cannot  be  supposed  to  have  gained, 
or  that  he  will  gain  credit,  on  the  faith  of  his  being  any  longer  the 
owner  of  it.  And  if  he  has  not  morigaged  the  land  for  its  lull  value, 
it  is  not  to  be  presumed  that  he  would  attempt  to  delay  or  to  defraud 
those  to  whom  he  may  be  indebted  at  the  time  of  making  the  mort- 
gage, when,  by  doing  so,  he  may  be  in  danger  not  only  of  losing  his 
interest  in  the  land,  but  of  being  compelled  to  pay  his  debts  beside. 
If  however  the  mortgage  be  given  for  the  value  of  the  land,  it  is  self- 
evident,  then,  that  no  one  can  lose  by  the  mortgagee's  assuming  to  be 
the  absolute  owner  of  the  land,  and  as  such  undertaking  to  dispose 
of  it.  If  fraud  however  be  intended  by  the  parties,  and  the  mode  of 
having  two  deeds,  the  one  an  absolute  deed  of  conveyance  and  the 
other  a  deed  of  defeasance,  is  adopted  with  a  view  the  more  effectually 
to  hinder,  delay  or  defraud  the  creditors  of  the  grantor  or  mortgagor, 
the  arrangement  would  be  void  as  against  them,  whether  recorded 
wholly,  partially,  or  not  at  all.  But  this  form  of  making  a  mortgage 
per  se,  I  believe,  has  never  been  pronounced  exceptionable,  even  as  be- 
ing more  injurious  to  the  interests  of  creditors  than  (hat  of  any  other; 
though  as  being  so  to  that  of  the  mortgagor,  it  has.  Lord  Talbot 
thought  so  in  Cotteral  v.  Purchase,  Ca.  temp.  Talb,  63,  when  he 
said,  "  I  think  it  is  a  very  wrong  way :  and  to  me,  it  will  always 
appear  with  the  face  of  fraud  ;  for  the  defeasance  may  be  lost,  and 
the  absolute  conveyance  is  set  up.  I  would  discourage  the  practice  as 
much  as  possible."  It  is  manifest  that  the  fraud,  here  spoken  of  by 
the  chancellor,  is  that  which  the  mortgagee  might  be  enabled  to 
practise  upon  the  mortgagor  by  the  loss  of  the  defeasance.  And 
for  this  reason  alone,  Lord  Hardwicke  seemed  to  think  it  somewhat 
excepiionable  in  Baker  v.  Wind,  1  Ves.  160,  where  the  clause  of  re- 
demption was  not  inserted  in  the  deed  of  conveyance,  but  in  a  sepa- 
rate deed,  because  the  mortgagor  was  willing  that,  on  account  of  his 
creditors,  the  transaction  should  appear  to  be  an  absolute  sale;  for 
the  lord  chancellor  merely  says,  "whenever  the  court  found  the 
clause  of  redemption  in  a  separate  deed,  it  would  adhere  strictly  to 
it,  to  prevent  the  equity  of  redemption  from  being  entangled  to  the 
prejudice  of  the  mortgagor,"  without  saying  a  word  as  to  the  creditors, 
though  the  mortgagor  took  the  defeasance  in  a  separate  deed  for  the 
very  purpose  of  deceiving  his  creditors.  But  the  same  objection 
does  not  arise  in  Pennsylvania  to  the  defeasance,  as  being  in  a  sepa- 
rate deed,  because  the  mortgagor  may  protect  himself,  by  putting  it 
on  record  as  directed  by  our  recording  acts,  against  all  possible  in- 
jury that  otherwise  might  arise  from  the  loss  of  it.  The  argument 
of  the  plaintiff's  counsel  here  has  also,  to  a  certain  extent,  the  sup- 
port of  the  late  Chief  Justice  Parker  of  Massachusetts,  who  lays  it 
down  in  Harris  v.  The  Trustees  of  Phillips  Academy,  12  Mass.  Rep. 
464,  that  "non  registry  of  a  defeasance  operates  to  make  the  estate, 
which  was  really  between  the  parties  conditional,  absolute  against 
every  body  but  the  original  parties  and  their  heirs."  And  if  he  meant 
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every  body  without  actual  noiice,  ns  I  presume  he  did,  it  appears  to 
me,  that  the  proposition  is  perfectly  correct,  not  only  at  law  but  in 
equity.  And  as  to  the  fraudulent  use  that  may  be  made  of  such 
form  of  pledging  real  estate  as  against  the  rights  of  creditors,  he 
says,  "Holden  (die  mortgagor)  might  have  kept  his  defeasance  se- 
cret for  a  time,  wilh  a  view  to  prevent  his  creditors  from  levying  on 
the  estate,  but  unless  Harrison  (ihe  mortgagee)  colluded  with  him 
for  this  purpose,  and  agreed  that  the  defeasance  should  not  be  put 
upon  record,  the  fraud,  if  any,  was  Holden's,  not  Harrison's." 

It  may  possibly,  however,  be  thought  by  some,  that  this  doctrine 
is  repugnant  to  the  rule,  that  once  a  mortgage  always  a  morigage: 
but  the  rule  being  properly  understood,  it  is  clear  that  the  parties 
are  not  precluded  by  it  from  making  subsequently  a  new  agreement 
for  the  absolute  sale  of  the  estate,  and  by  this  means  turning  the 
rnorigagee  into  an  absolute  purchaser  of  it.  The  rule  only  prevents 
the  parties  from  making  any  agreement  or  device  contemporaneously 
with  the  execution  of  the  mortgage,  whereby  it  shall  upon  any  sub- 
sequent event  be  turned  from  a  morigage  into  an  absolute  purchase 
of  the  estate.  But  it  never  has  been  extended,  so  as  to  prevent  the 
mortgagor  from  agreeing  subsequently  to  release  his  equity  of  re- 
demption in  consideration  of  his  being  released  from  the  payment 
of  the  mortgage,  debt,  and  interest,  and  from  carrying  ihe  same  into 
effect.  Nor  can  it  be  said  with  propriety  that  the  rule,  thus  under- 
stood, would  seem  to  protect  the  mortgagor  in  his  right  to  redeem, 
when  he  has  it  in  his  power  to  put  the  evidence  of  it  upon  record, 
so  that  the  public  may  become  acquainted  with  it,  but  refuses  or  neg- 
lects to  do  so  ;  and  thus  impliedly  consents  that  the  mortgagee  shall 
be  considered  the  absolute  owner  of  the  estate.  Such  conduct  may 
well  be  held  to  be  equivalent  to  a  subsequent,  agreement  on  the 
part  of  the  mortgagor,  that  ihe  mortgagee  shall  be  regarded  by  third 
persons  as  the  absolute  owner, of  the  estate  ;  and  that  he  is  willing 
lo  release  his  right  of  redemption,  in  case  the  mortgagee  should  make 
sale  of  it.  Or  in  the  event  of  such  sale  being  made,  may  not  the 
mortgagor,  who  withholds  his  deed  of  defeasance  from  record,  be 
looked  upon  as  the  owner  of  an  estate,  who,  knowing  his  right, 
stands  by  and  witnesses  another  selling  it  for  a  valuable  consider- 
ation, without  making  known  his  right  01  objecting  to  the  sale,  be 
considered  as  bound  and  concluded  by  it ;  inasmuch  as  it  would  be 
against  all  conscience  and  every  principle  of  honesty  to  permit  him 
to  assert  his  right  afterwards  against  a  bonafide  purchaser  of  it  1 

Under  this  view  then,  there  being  no  evidence  tending  to  prove 
that  Jaques  had  notice  in  fact  at  the  time  he  bought,  he  must  be 
deemed  a  bona  fide  purchaser  of  the  absolute  estate  in  fee  as  also  of 
the  legal  title,  and  cannot  therefore,  as  the  late  Mr  Justice  Duncan 
says,  in  Peebles  v.  Reading,  8  Serg.  <$•  Rawle  496,  be  affected  by  any 
latent  equity  of  which  he  has  not  had  actual  notice,  or  which  does 
not  appear  on  the  same  deed  necessary  to  the  deduction  of  his  title ;  for 
which  he  cites  1  Wash.  4. 
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But  ihe  objection  of  the  defendant's  counsel  has  been  met  by  a 
second  argument,  which  seems  to  be  sustained  by  authority  at  least: 
and  that  is  this,  that  as  between  the  parties  and  those  claiming  under 
them  with  notice  of  the  real  character  of  the  transaction,  that  is,  of 
its  being  a  mortgage,  an  interest  or  estate  does  pass,  notwithstand- 
ing it  has  not  been  recorded  in  conformity  to  the  act  of  1715.  That 
part  of  the  act  relating  to  this  point  has  been  recited  above  ;  and  it 
is  perfectly  clear  that  the  language  of  it  has  been  borrowed  from 
that  of  27  Hen.  8,  c.  16,  requiring  bargains  and  sales  to  be  enrolled. 
By  this  statute,  it  is  enacted,  that  "  no  manors,  lands,  tenements  or 
other  hereditaments,  shall  pass,  alter  or  change  from  one  to  another, 
whereby  any  estate  of  inheritance  or  freehold  shall  be  made  or  take 
effect  in  any  person  or  persons,  &c.,  by  reason  only  of  any  bargain  and 
sale  thereof,  except  the  same  bargain  and  sale  be  made  by  writing 
indented,  sealed  and  enrolled  in  one  of  the  king's  courts  of  record  at 
Westminster,  or  else  within  the  same  county  or  counties,  where  the 
same  manors,  lands  or  tenements  so  bargained  and  sold  lie  or  be,  &c., 
within  six  months  next  after  the  date  of  the  same  writings  indented, 
&c."  Now  in  Le  Neve  v.  Le  Neve,  SJltk.  652,  lord  Hardwicke  says, 
the  construction  of  this  statute  has  ever  been,  that  "  if  a  subsequent 
bargainee  has  notice  of  a  prior,  he  is  equally  affected  with  that  no- 
tice, as  if  the  prior  purchase  had  been  a  conveyance  by  feoffment  and 
livery,  &c. ;"  which  mode  of  conveyance,  it  may  be  remarked,  passes 
the  estate  perhaps  with  more  effect  than  any  other.  Shep.  Touch. 
203,  204.  And  in  speaking  of  this  statute  and  the  statute  of  7  Anne, 
c.  20,  which  requires  a  memorial  of  all  deeds  and  conveyances  and 
wills  made  of  or  concerning  lands  to  be  registered,  otherwise  they 
shall  be  adjudged  fraudulent  and  void  against  any  subsequent  pur- 
chaser or  mortgagee  for  valuable  consideration,  the  object  of  which 
as  avowed  in  the  preamble  was  to  protect  purchasers  and  mortgagees 
against  prior  and  secret  conveyances  and  fraudulent  incumbrances,  lord 
Hardwicke  says,  that  "  the  operation  of  both  acts  and  the  construction 
of  them  are  the  same,  and  it  would  be  a  most  mischievous  thing,  if 
a  person,  taking  the  advantage  of  the  legal  form  appointed  by  the  act 
of  parliament,  might  under  that  protect  himself  against  a  person  who 
had  a  prior  equity  of  which  he  had  notice"  S.  C.,  1  Ves.  66,  67. 

As  the  great  object  of  ihe  statute  of  enrolments  was  to  protect 
subsequent  purchasers  and  mortgagees  for  valuable  consideration 
against  prior  and  secret  conveyances  or  incumbrances,  it  was  never 
held  according  to  the  letter  of  the  statute  that  no  interest,  or  estate 
passed  where  the  deed  was  not  enrolled  in  conformity  to  the  statute,, 
except  as  against  those  who  appeared  to  have  had  no  notice  anterior 
to  their  buying  or  taking  a  mortgage;  because  if  it  should  appear 
that  they  had  had  such  notice  in  any  way,  it  is  evident  that  the 
prior  conveyance  or  incumbrance  with  respect  to  them  could  not  be 
considered  secret,  and  therefore,  although  they  came  within  the  letter 
of  the  statute,  yet  they  could  not  be  said  to  come  within  the  equity 
or  reason  of  it.  And  accordingly,  in  Paul  v.  Mitchell,  To/A.  55,  tit. 
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Deeds,  a  deed  not  enrolled  was  decreed  good  against  the  heir  of  the 
grantor.  And  in  Forbes  v.  Denniston,  1  Ves.  67 ;  S.  C.,  2  Bro.  P. 
C.,  first  ed.,  425,  a  prior  lessee,  who  had  neglected  to  register  his 
lease,  was  protected  against  a  subsequent  purchaser  of  the  estate 
with  notice  to  his  agent  who  negotiated  the  purchase.  Also  in 
Blades  v.  Blades,  1  Equity  Ca.  Jlbr.  385,  pi.  12,  lord  chancellor 
King  decreed  that  a  subsequent  registered  deed  with  notice  was  not 
good  against  a  prior  unregistered  deed  ;  declaring  at  the  same  time, 
"  that  the  subsequent  purchaser,  having  notice  of  the  first  purchase, 
was  bound  by  it,  though  not  registered,  and  that  his  getting  his  own 
purchase  first  registered  was  a  fraud;  the  design  of  those  acts  being  only 
to  give  parties  notice,  who  might  otherwise,  without  such  registry, 
be  in  danger  of  being  imposed  on  by  a  prior  purchase  or  mortgage, 
which  they  are  in  no  danger  of,  when  they  have  notice  thereof  in 
any  manner,  though  not  registered."  And  again  lord  Norihington,in 
Sheldon  v.  Cox,  2  Eden  224,  held  that  a  prior  unregistered  mortgage 
was  good  against  subsequent  mortgagees  with  notice  thereof  to  their 
agent.  See  also  Chevel  v.  Nichols,  2  Stran.  664,  to  the  same  effect. 
And  in  the  case  of  Chandos  v.  Brownlow,  2  Ridgw.  P.  C.  428,  it 
is  said  by  the  lord  chancellor,  that  every  case  upon  the  registry 
acts,  both  in  England  and  Ireland,  which  had  been  brought  before 
a  court  of  equity,  had  been  determined  on  the  ground  that  those 
acts  did  not  affect  the  great  fundamental  principles  of  equity;  but  that 
every  purchaser  claiming  under  a  registered  deed  is  left  open  to  any 
equity  which  a  prior  purchaser  or  incumbrancer  may  have. 

The  same  rule  of  construction  and  principles  of  equity  have  also 
obtained  in  regard  to  the  statute  of  4  and  5  W.  &  M.,  c.  20,  sect.  3, 
which  enacts  that  "no  judgment  not  docketed  and  entered  in  the 
books  directed  to  be  provided  and  kept  for  that  purpose,  shall  affect 
any  lands  or  tenements,  as  to  purchasers  or  mortgagees."     The  set- 
tled doctrine  in  equity  upon  the  effect  of  notice  is  not  considered  as 
altered  by  this  act  more  than  by  others  ;  and  hence  in  Thomas  t?. 
Pladwell,  2  Eq.   Ca.  Mr.  599,  pi    25,  lord  Macclesfield   decreed 
that  the  purchaser  of   land  with   notice  of   a  judgment  obtained 
against  the  vendor  before  sale,  should  pay  it,  though  not  docketed 
and  entered  till  three  years  after  the  purchase,  because  he  was  con- 
cluded by  the  previous  notice  of  it.     So  lord  Eldon,  after  great  con- 
sideration, in  Davis  v.  Strathmore,  16  Fes.  419,  held  that  the  pur- 
chaser of   land   was  bound   by  notice  of   a  judgment,  though   not 
docketed.     And   he  said  "he  found  from  some  notes,  that  having 
formerly  consulted  lord  Thurlow,  Mr  Maddock  and  Mr  Lloyd  upon 
the  point,  they  all  conceived  that  any  notice  is  sufficient  by  analogy 
to  the  case  of  the  registry  act ;  and  lord  Redesdale  is  clearly  of  the 
same  opinion."     Nor  is  it  necessary  that  the  purchaser  should  be  in- 
formed of  the  precise  nature  or  character  of  the  lien  or  incumbrance 
in  order  to  affect  him  with  notice;  for  in  Taylor  v.  Baker,  5  Price 
306;  S.  C.,  2  Cond.  Eng.  Excheq.  Rep.  247;  Daniel's  Rep.  71,  it 
was  ruled  that  if  a  purchaser  was  informed  that  there  were  any  pre- 
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vious  claims  on  the  vendor  that  would  be  a  lien  on  the  land  before 
payment  of  the  purchase  money,  it  was  sufficient  notice  to  put  him 
on  inquiry  :  and  if  the  lien  turned  out.  to  be  a  mortgage  instead  of 
a  judgment  as  it  was  told  to  him,  it  would  be  sufficient  to  affect  him 
with  notice. 

Now  it  cannot  be  doubted  but  the  same  reason  which  induced  the 
enactment  of  the  statute  of  enrolments  and  the  registry  act  of  Anne, 
caused  the  introduction  of  the  provision  already  recited  in  our  act  of 
1715.     The  great  object  of  it  certainly  was  to  protect  subsequent 
purchasers  and  mortgagees  of  lands  for  valuable  consideration,  from 
being  deceived  and  injured  by  prior  secret  incumbrances,  created  by 
mortgages  or  defeasible  deeds.     Therefore  all  such  deeds  were  re- 
quired to  be  put  on  record,  so  that  any  one  about  to  purchase  an 
interest  in  the  land,  or  to  take  it  as  a  security  for  the  payment  of 
money  or  other  purpose,  might,  upon  recourse  to  the  proper  office 
where  such  deeds  were  to  be  recorded,  be  informed  whether  there 
were  any  such  or  not  previously  given  thereon.     Deeds  founded 
upon   absolute  sales  of  land  were  never  considered  as  embraced 
within  the  provision  recited  above;  Burke  v.  Allen,  3  Yeates  355 ; 
Geiss  v.  Odenheimer,  4  Yeates  279 ;  and  most  probably  the  reason 
was,  because  a  corresponding  change  of  the  possession  either  accom- 
panied or  preceded  the  execution  of  such  deeds  of  sale,  which  was 
not  the  case  in  respect  to  mortgages  or  defeasible  deeds;  and  there- 
fore it  may  have  been  thought  there  was  not  the  same  occasion  for 
including  deeds  of  absolute  conveyance.     No  provision  of  the  kind 
was  made  in  regard  to  them  until  the  act  of  1775  was  passed,  which 
is  very  similar  in  its  general  bearing,  as  to  deeds,  to  the  registry  act 
of  7  Anne,  c.  20.    It  is  therefore  fair  to  presume  that  the  legislature  in 
1715,  or  at  least  the  framers  of  the  act  of  that  date,  were  acquainted 
with  both  the  terms  of,  and  the  construction  which  had  been  given 
to,  the  statute  of  enrolments;  and  having  used  language  nearly  of 
the  same  import  with  that  of  the  statute,  it  is  therefore  reasonable 
to  conclude  that  they  intended  that  in  its  operation  arid  effect  it 
should  be  the  same.     This  would  seem  to  be  the  more  certain,  as 
well  as  reasonable,  when  we  consider  that  the  great  object  to  be 
obtained  was  the  same.     Such  would  also  seem  to  have  been  the 
opinion  of  the  supreme  court  of  this  state  according  to  the  report,  of 
the  earliest  decisions  we  have  on  the  subject     In  Levinz  v.  Will,  1 
Doll.  453,  a  mortgage  not  recorded  within  the  six  months,  as  required 
by  the  act,  was  held,  notwithstanding,  to  be  good  against  the  mort- 
gagor.    Chief  Justice  M'Kean,  in  delivering  the  opinion  of  the  court 
in  that  case,  says,  page  456,  "  that  the  deed  so  far  is  sufficient  to  pass 
the  lands,  and  that  under  it  the  possession  of  the  premises  might 
have  been  recovered  in  an  ejectment."     He  also  in  the  preceding  page 
declares,  that  "  the  original  intent  of  the  makers  of  this  law  and  their 
principal  reason  seem  to  have  been  to  prevent  honest  purchasers  or 
mortgagees  of  real  estates  from  being  deceived  by  prior  secret  con- 
veyances or  incumbrances;  and  therefore,  to  prevent  this  as  far  as 
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practicable,  they  directed  that  such  conveyances  or  incumbrances 
should  be  recorded  in  the  recorder's  office  of  the  proper  county,  so 
that  any  one  might  ascertain  the  liens  upon  the  property  which  he 
wished  to  purchase  or  to  receive  as  a  pledge;  making  the  record 
thereof  constructive  notice  to  all,  and  superseding  express  personal 
notice.  But  the  legislature  did  not  mean,  nor  have  they  in  fact  enacted, 
that  express  personal  notice,  when  given,  should  have  no  effect;  neither 
could  they  have  entertained  the  idea  of  defeating  fair  and  honest 
bargains,  which  do  not  injure  other  persons."  Accordingly,  in  Parker 
v.  Wood,  1  Doll.  459,  where  a  mortgage  having  been  acknowledged 
before  and  recorded  by  officers  whose  commissions  had  become  void 
by  the  declaration  of  independence,  it  was  held  to  be  good  against  a 
subsequent  judgment  creditor  and  purchaser  under  a  sheriff's  sale 
who  had  notice  of  the  mortgage.  And  in  Stroud  v.  Lockharl,  4 
Doll.  153,  an  unrecorded  mortgage  was  adjudged  good  against  a 
subsequent  purchaser  of  the  land  from  the  mortgagor  with  notice. 
The  court  said  the  case  was  too  plain  for  controversy.  Down  then 
to  1821  I  am  not  aware  of  even  a  dictum  having  fallen  from  the 
bench  that  would  seem  to  militate  against  this  doctrine.  In  that 
year,  however,  it  was  ruled  in  Semple  v.  Burd,  7  Serg.  fy  Rawle 
286,  that  a  prior  unrecorded  mortgage  was  not  good  against  a  sub- 
sequent judgment ;  but  there  it  did  not  appear  that  the  judgment 
creditor  had  notice  of  the  mortgage  when  he  obtained  his  judgment. 
This  however,  it  must  be  confessed,  does  not  appear  to  have  been 
the  ground  of  the  decision.  Again,  in  Friedly  v.  Hamilton,  17  Serg. 
<$•  Rawle  70,  the  same  point  was  adjudged,  that  a  subsequent  judg- 
ment was  good  against  a  prior  unrecorded  mortgage.  Neither  was 
any  question  of  notice  made  in  this  latter  case.  But  it  is  very  clear, 
that  the  act  of  1715  does  not  declare  that  a  mortgage  not  recorded 
within  the  six  monihs,  shall  be  void  against  subsequent  judgments, 
or  even  that  it  shall  be  postponed  to  them,  though  this  may  be  the 
effect  of  the  act  of  the  28th  of  March  1820,  where  the  defeasance 
appears  upon  the  face  of  the  deed  of  conveyance  itself. 

It  may  be  further  observed,  that  the  act  of  1775,  which  declares 
that  "  all  deeds  and  conveyances"  made  after  the  passage  of  the  act 
and  not  proved  and  recorded  in  the  proper  office  within  six  months 
after  the  execution  thereof,  "shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser  or  mortgagee  for  valuable  consid- 
eration," is  a  supplement  to  the  act  of  1715.  But  this  act  of  1775 
has  been  held  not  to  extend  to  subsequent  judgment  creditors  ;  and 
thata  deed  of  conveyance,  though  not  recorded  within  the  six  months, 
isgood  against  subsequent  judgments;  Rogers  v.  Gibson,  4  YeatesMl ; 
Heister  v.  Fortner,  2  Binn.  40.  And  the  late  chief  justice,  in  Geiss 
c.  Odenheimer,  4  Yeates  279,  in  speaking  of  the  act  of  1715  and  its 
supplement  of  1775,  says,  "  the  supplement  has  varied  the  expres- 
sions, but  furnishes  a  strong  legislative  exposition  of  the  former  act." 
Yet  it  would  seem  as  if  the  legislature  of  1783  might  have  thought 
that  the  recording  of  a  mortgage  or  defeasible  deed  within,  six  months 
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was  necessary  to  give  it  a  preference  to  a  subsequent  judgment ;  for 
by  an  act  of  that  year  giving  efficacy  to  mortgages  and  defeasible 
deeds  made  between  the  1st  of  January  1776  and  the  18th  of  June 
1778,  and  not  recorded  in  conformity  to  the  act  of  1715,  they  provided 
that  "nothing  therein  contained  should  extend  to  or  be  deemed  or 
construed  to  operate  against  any  subsequent  judgment,  statute,  re- 
cognizance, &c."  But  this  provision  may  be  regarded  as  having 
been  introduced  from  abundant  caution,  and  not  from  any  settled 
construction  of  the  act  at  that  day  which  postponed  an  unrecorded 
mortgage  or  defeasible  deed  to  a  subsequent  judgment ;  for  all  the 
adjudications  on  the  subject,  referred  to  above,  were  made  after  that 
lime,  which  seem  to  indicate  a  different  opinion  where  notice  existed. 
Having  shown,  1  think  most  clearly,  that  an  estate  passed  in  the 
land  and  became  vested  in  Crocheron  under  the  deed  from  Knapp  to 
him,  notwithstanding  the  deed  of  defeasance  was  not  recorded  ;  and 
also,  that  the  deed  on  its  face  being  an  absolute  conveyance  of  the 
land  in  fee,  was  to  be  regarded  as  such  by  every  one  not  having 
actual  notice  of  the  transaction  upon  which  the  deed  was  founded, 
excepting  the  parties  and  their  heirs  ;  it  is  proper  to  remark,  in  order 
to  prevent  misapprehension,  that  a  third  person  acquiring  a  right  by 
purchase  under  the  absolute  deed,  the  defeasible  deed  not  being  re- 
corded, can  only  be  affected  in  equity  by  notice.  For  at  law  he  must 
be  considered  the  absolute  owner  of  the  estate  purchased  by  him,  so 
far  as  it  shall  appear  on  the  face  of  the  absolute  deed  to  have  been 
vested  in  his  vendor  by  the  former  owner  thereof.  This  then  would 
make  Jaques  the  owner  of  the  land  in  fee  under  the  deed  of  con- 
veyance to  him  from  Crocheron.  And  the  deed  from  Knapp  to 
Crocheron  forming  a  necessary  link  in  Jaques's  chain  of  title,  must 
be  considered  an  absolute  deed  of  conveyance,  and  as  such,  coming 
within  the  provisions  of  the  recording  acts  ;  and  the  record  thereof 
be  looked  upon  as  constructive  notice  to  all  the  world.  The  cor- 
rectness of  this  proposition  may,  perhaps,  be  rendered  more  strikingly 
obvious,  by  supposing  that  the  possession  of  the  land  had  been  vacant 
at  the  time  Jaques  purchased  ;  and  having  bought  it  of  Crocheron 
without  actual  notice  of  Knapp's  right  to  the  equity  of  redemption, 
he  had  put  his  deed  from  Crocheron  immediately  upon  record  :  can 
it  be  doubted  that  the  record  of  the  deed  from  Knapp  to  Crocheron, 
and  the  record  of  the  deed  again  from  Crocheron  to  Jaques,  would 
not  have  been  constructive  notice  under  the  provisions  of  our  re- 
cording acts  to  Weeks,  as  well  as  every  body  else,  subsequently 
buying  the  land  either  of  Knapp,  or  at  sheriff's  sale  as  his  estate, 
under  a  judgment  obtained  against  him  after  the  execution  of  the 
deed  by  Crocherou  to  Jaques  1  That  it  should  have  this  operation  is 
not  only  consistent  with  the  true  spirit  and  meaning  of  the  recording 
acts,  but  necessary,  as  it  appears  to  me,  in  order  to  guard  against 
and  to  prevent  the  identical,  and  even  more  outrageous  frauds  from 
being  committed,  than  those  which  induced  the  passage  of  them. 
But  it  is  more,  it  is  also  consistent  with  the  original  agreement  and 
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subsequent,  conduct  of  the  parties.  For,  by  their  original  agreement 
and  subsequent  acts^it  is  either  made  absolute  or  defeasible,  and 
may  be  presented  to  the  public  in  either  form  ;  or  it  may  be  done  in 
such  man  tier  as  to  leave  it  in  the  power  and  at  the  election  of  the 
grantor  to  have  it  given  to  the  public  in  either  form  as  he  pleases. 
This  is  what  may  be  said  to  have  been  done  in  this  case  ;  because, 
by  the  agreement  of  the  parties,  Crocheron  had  an  absolute  deed  of 
conveyance  of  the  land  in  fee  from  Knapp,  and  the  latter  look  from 
the  former  a  deed  of  defeasance  thereto.  The  latter,  having  pos- 
session and  exclusive  control  of  the  deed  of  defeasance,  had  it  alto- 
gether in  his  power  to  make  the  transaction  appear  on  record,  eilher 
as  an  absolute  sale  or  as  a  mortgage  of  the  land,  just  as  he  pleased. 
Crocheron  could  only  put  the  deed  in  his  possession,  which  was  ab- 
solute, on  record  ;  but  this,  without  the  defeasance  being  placed  there 
also,  would  appear  to,  and  must  be  regarded  by  the  public  as  an 
absolute  conveyance  of  the  fee  simple.  And  whether  the  absolute 
deed  were  recorded  or  not,  the  recording  of  the  defeasance  alone 
would  be  sufficient,  to  show  the  public  that  it  was  not.  to  be  regarded 
as  absolute.  Thus  it  appears  that  the  party  holding  the  defeasance 
has  it  completely  in  his  power  to  make  the  conveyance  of  the  land 
appear  to  the  public  eye  defeasible  or  absolute  as  he  pleases.  And 
certainly  his  right  to  do  so  ought  not  to  be  questioned,  cujus  est  dare, 
ejus  est  disponere.  It  may  therefore  be  said  with  great  propriety,  that 
if  the  grantor  withholds  his  defeasance  from  record,  he  is  willing  that 
the  transaction  should  not  only  appear  to,  but  be  considered  by,  the 
the  public  as  an  absolute  sale. 

It  has  been  said  before  that  Knapp  had  it  in  his  power,  whether 
Crocheron  put  the  absolute  deed  on  record  or  not,  by  recording  the  de- 
feasance, to  have  protected  himself  in  his  right  to  the  equity  of  re- 
demption to  the  utmost  extent  both  in  law  and  equity.  It  is  too 
plain  to  admit  of  a  question,  that  if  the  defeasance  had  been  recorded 
without  the  absolute  deed's  being  so,  it  would  have  been  construc- 
tive notice  under  our  recording  acts,  even  had  the  land  been  va- 
cant and  unoccupied,  to  all  the  world,  that  the  absolute  deed  was 
intended  to  be  a  mortgage  between  the  parties.  If  it  were  to  be  held 
otherwise,  it  is  clear  that  it  would  be  putting  it  in  the  power  of  the 
grantee  to  cheat  the  grantor  out  of  his  right  of  redemption,  by  selling 
the  land  to  an  innocent  stranger  for  a  valuable  consideration,  with- 
out putting  his  deed  on  record  at  allk  If  it  be  right  and  consonant,  to 
the  letter  and  spirit  of  the  recording  acts,  that  the  recording  of  the 
defeasance  should  operate  thus  in  favour  of  the  grantor,  why  then, 
upon  principles  of  reciprocity  and  equal  justice,  shall  the  grantee  and 
his  assignees,  claiming  under  the  absolute  deed,  not  be  protected,  by 
putting  it  on  record,  against  the  grantor's  fraudulently  withholding 
the  defeasance  from  record?  There  is  no  reason,  and  certainly  it 
never  could  have  been  intended  by  the  legislature,  that  the  parties 
should  not  be  placed  upon  an  equal  footing  with  each  other  in  this 
respect,  and  prevented,  as  far  as  practicable,  from  defrauding  each 
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other.  If  this  be  not  the  proper  construction  of  the  recording  acts  in 
regard  to  mortgages  and  defeasible  deeds,  a  deed  absolute  on  its  face 
conveying  land,  but  made  subject  to  a  verbal  defeasance,  must  be 
little,  if  any  better  than  a  nullity  ;  because,  from  the  very  nature  of 
such  a  defeasance,  it  is  impossible  to  have  it  recorded  as  required  : 
but  such  defeasance  has  been  held  to  be  perfectly  good  and  operative, 
so  as  to  render  the  absolute  deed  a  mortgage  only  in  equity  as  be- 
tween the  parties.  Kemble  v.  Wolfersberger,  6  Watts  126.  And  in 
that  case,  where  the  plaintiff  in  ejectment  claimed  the  property  as  a 
purchaser  at  a  sale  made  thereof  by  the  sheriff  under  a  judgment  ob- 
tained against  the  mortgagor  after  he  had  given  the  mortgage,  it 
never  was  supposed  or  imagined  by  the  plaintiff,  or  his  counsel  either, 
that  he  could  recover  the  possession  from  the  defendant,  who  was  the 
mortgagee,  and  had  taken  it  under  his  deed,  which  was  an  absolute 
conveyance  on  its  face,  but  held  to  be  a  mortgage,  according  to  a 
verbal  agreement  of  defeasance  made  between  the  parties  at  the  time 
of  its  execution,  without  first  tendering  or  paying  to  the  defendant 
the  whole  of  the  mortgage  debt.  But  if  the  defendant  here  be  enti- 
tled to  hold  the  property  without  paying,  or  at  least  tendering  to  the 
plaintiff  the  amount  of  the  mortgage  money  with  the  interest  due 
thereon,  the  plaintiff  in  the  case  last  cited  was  entitled  to  recover  the 
property  there,  without  paying  or  tendering  the  mortgage  money  as 
he  did.  According  to  the  decision  there,  it  being  settled  that  a  ver- 
bal or  parol  defeasance  is  as  effectual,  when  established,  as  if  it  were  by 
deed,  it  follows  that  the  defeasance  need  not  be  recorded  ;  for  being 
verbal  only,  it  cannot ;  neither  can  it  be  requisite  under  the  recording 
acts,  because  the  deed  of  conveyance  is  entire  without  it ;  and  it  can- 
not be  said  to  form  any  part  of  the  deed  conveying  the  estate, 
because  a  parol  agreement,  being  of  a  lower  grade  in  law  than  a 
deed,  cannot  be  considered  as  forming  properly  a  part  of  it,  though 
the  deed  is  rendered  defeasible  by  the  parol  agreement ;  so  that  the 
party  holding  the  deed  of  conveyance,  when  it  was  separated  from 
the  defeasance,  must,  by  getting  it,  alone,  recorded,  be 'considered  as 
having  placed  the  whole  of  his  deed  on  record,  and  done  all  that  the 
recording  acts  required  of  him.  The  defeasance,  when  separated 
from  the  deed  of  conveyance,  whether  it  be  by  deed  or  parol,  cannot 
legally  be  considered  as  forming  any  part  of  the  deed  of  conveyance, 
though  having  a  relation  to  it  so  as  to  render  it  defeasible ;  other- 
wise a  verbal  defeasance  would  be  of  no  avail,  and  would  be  regard- 
ed as  a  mere  nullity  under  the  operation  and  the  construction  con- 
tended for  of  the  recording  acts;  because,  from  its  very  nature,  it  is 
impossible  that  it  can  be  recorded  as  thereby  required.  But,  accord- 
ing to  Kemble  v.  Wolfersberger,  a  verbal  defeasance  is  not  only  good 
as  between  the  original  parlies,  but  between  the  mortgagee  and  a 
purchaser  of  the  mortgaged  estate  at  a  sheriff's  sale  made  under  a 
judgment  obtained  against  the  mortgagor  subsequently  to  his  giving 
the  mortgage.  This  view  of  the  recording  acts,  as  it. appears  to  me, 
seems  to  meet  fully  all  that  the  legislature  could  reasonably  have 
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intended,  by  requiring  that  a  "  deed  or  mortgage,  or  defeasible  deed 
in  the  nature  of  mortgages,"  should  be  recorded.  The  grantee,  by 
getting  his  deed  recorded,  whether  it  appears  on  its  face  to  be  de- 
feasible or  not,  has  procured  the  whole  of  it  to  be  recorded,  and  all, 
as  has  been  already  shown,  that  he  had  any  control  over.  And 
having  done  this,  he  has  put  it  out  of  the  power  of  the  grantor  there- 
after to  deceive  or  defraud  others  by  making  a  subsequent  sale  or 
mortgage  of  the  same  estate ;  or  to  obtain  a  false  credit  with  the 
world  on  the  ground  of  his  still  being  the  owner  of  it;  and  this  I  ap- 
prehend was  all  that  the  legislature  designed  to  prevent  by  the  act 
of  1715;  and  it  must  be  admitted,  according  to  all  the  decisions  we 
have  on  the  subject,  to  be  all  that  was  intended  by  the  act  of  1775 
relative  to  absolute  deeds  of  conveyance  of  real  estate. 

But  if  it  be  true,  as  contended  on  behalf  of  the  defendants,  that 
all  subsequent  incumbrances  or  conveyances  created,  suffered  or  ex- 
ecuted by  the  grantor  on  or  of  the  land,  shall  avail  against  the 
grantee,  whose  deed  was  made  subject  to  a  verbal  defeasance,  not- 
withstanding his  deed  has  been  recorded  in  due  form,  or  the  party 
taking  the  subsequent  incumbrance  or  conveyance  may  have  had 
previous  actual  notice  of  its  existence;  then  it  is  obvious  that,  under 
such  a  construction  of  the  recording  acts,  the  most  barefaced  and 
outrageous  acts  of  fraud  will  not  only  be  committed  but  encouraged, 
because  thereby  they  will  be  protected  when  committed.  The  con- 
sequences will  be  the  same,  also,  and  no  less  alarming,  though  the 
defeasance  be  by  deed  or  in  writing,  but  separate  from  the  convey- 
ance; for  the  grantor,  who  alone  has  it  in  his  power  to  have  it  re- 
corded, by  withholding  it  from  record,  may  go  on  to  exercise  the 
same  power  or  right  of  ownership  over  the  land,  and  those  with 
whom  he  deals  in  respect  to  it  may  claim  the  same  privileges  and 
benefits  therefrom  that  they  would  have  been  entitled  to,  in  case  the 
defeasance  had  been  verbal  merely.  Suppose,  for  instance,  the 
owner  of  an  estate  were  to  borrow  upon  it  10,000  dollars,  a  sum 
equal  to  its  worth,  and  to  execute  an  absolute  deed  of  conveyance 
to  the  lender,  in  order  to  secure  the  repayment  of  the  money,  accom- 
panied by  a  verbal  agreement  of  defeasance,  or  a  written  one  upon 
a  separate  paper;  and  a  third  person,  present  as  a  witness  to  the 
whole  transaction,  in  a  day  or  two  thereafter,  were  to  purchase  the 
estate  of  the  grantor  at  300  or  400  dollars  paid  in  hand,  and  the 
grantor,  after  making  a  deed  of  conveyance  to  this  purchaser,  were 
to  abscond  and  quit  the  country;  would  not  every  one  in  the  com- 
munity join  in  pronouncing  it  against  all  conscience,  as  well  as  every 
principle  of  common  honesty,  in  the  purchaser  of  the  estate,  after 
the  money  lent  upon  it  had  become  payable,  to  attempt  to  hold  the 
estate  from  the  lender  of  the  money  without,  paying  the  amount 
thereof?  It  is  plain  that  it  would  be  a  fraud  so  gross  and  naked 
that  no  person  possessed  of  any  one  of  the  common  senses  could 
have  it  presented  to  him  without  discovering  it.  Is  it  possible,  then, 
that  the  legislature  could  ever  have  intended  to  encourage  and  fur- 
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nish  a  protection  to  such  conduct  1  Yet  the  case  now  before  us  is 
substantially  the  same  with  the  one  supposed.  To  decide  that  the 
defendants  are  entiiled  to  hold  the  land  in  controversy  would  be  to 
set  aside  the  great  fundamental  principles  of  equity  and  natural  jus- 
tice, and  to  declare  that  every  subsequent  incumbrancer  or  purchaser 
claiming  under  a  recorded  deed  is  left  open  to  no  equity  whatever 
which  a  prior  purchaser  or  incumbrancer  may  have.  Nothing  but 
the  most  positive  enactment  by  the  legislature,  in  terms  that  are  in- 
capable of  any  other  construction,  would  seem  sufficient  to  warrant 
such  a  conclusion. 

Considering  the  deed,  then,  from  John  H.  Knapp  to  Asbury 
Crocheron  in  the  light  of  an  absolute  conveyance  of  the  land  in  fee, 
as  between  the  parties  here,  and  that,  at  most,  it  is  only  in  equity, 
or  upon  equitable  principles,  that  the  defendants  can  claim  to  have 
any  interest  at  all  therein;  and  seeing  that  the  plaintiff  has  become 
invested  with  the  legal  title  to  the  land,  and  with  a  right  at  law, 
founded  not  only  upon  a  prior  but  much  stronger  equity  than  that 
of  the  defendants,  if  the  amount  of  consideration  paid  by  them  re- 
spectively is  to  be  regarded  as  increasing  their  equities;  it  follows, 
then,  that  the  defendants  can  have  no  pretence  for  withholding  the 
possession  of  the  land  from  the  plaintiff  without  satisfying  and  pay- 
ing him  the  amount  of  the  money  advanced,  with  interest  thereon, 
by  Crocheron  to  Knapp,  or  that  advanced  by  himself  on  the  purchase 
to  Crocheron,  if  it  be  greater  than  the  first,  together  with  the  costs  of 
this  action. 

Judging  from  the  evidence,  it  would  seem  probable,  if  not  certain, 
that  the  defendants  placed  themselves  in  their  present  situation  with 
their  eyes  open  and  a  full  knowledge  of  the  plaintiff's  claim  to  the 
land,  and  all  the  circumstances  attending  it.  But  be  this  as  it  may, 
since  the  deed  of  conveyance  from  Knapp  to  Crocheron  was  put  on 
record,  and  as  Jaques  after  this  bought  the  fee  simple  estate  in  the 
land  from  Crocheron  for  a  valuable  consideration,  without  any  actual 
notice  of  Knapp's  right  to  redeem,  which  the  latter  kept  a  secret  by 
withholding  his  deed  of  defeasance  from  record,  and  had  his  deed 
of  conveyance  from  Crocheron  also  recorded  long  before  the  judg- 
ment was  obtained  against  Knapp  under  which  the  sheriff  sold  the 
land,  and  likewise  before  Weeks  bought  it  of  Knapp,  that  Weeks 
and  Saynisch,  and  those  under  whom  they  claim,  were  bound  to  take 
notice  of  the  plaintiff's  right  or  title.  It  being  placed  on  record  in 
the  recorder's  office  of  the  proper  county  was  constructive  notice  to 
them  at  least,  which  is  sufficient  to  prevent  their  claiming  to  be  pur- 
chasers of  the  land  without  notice. 

The  court  below  therefore  erred  in  directing  the  jury  that  the 
plaintiff's  title  being  on  record  was  no  notice  of  it  in  law  to  the  de- 
fendants;  and  likewise,  if  I  apprehend  the  court  rightly,  in  telling 
them  that  no  estate  or  interest  passed  under  the  deed  of  conveyance 
made  by  Knapp  to  Crocheron. 

Judgment  reversed,  and  a  venire  de  novo  awarded, 
vn. — z  2 
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Commissioners  against  Hall. 

The  county  is  liable  for  the  expense  of  boarding  and  lodging  a  jury  empan- 
elled and  kept  together  in  a  capital  case  by  order  of  the  court. 

ERROR  to  the  common  pleas  of  Lycoming  county. 

Joseph  Hall  against  the  Commissioners  of  Lycoming  county. 
Action  on  the  case  in  assumpsit. 

After  the  jury  were  empanelled  in  the  case  of  the  Commonwealth 
against  Earls  on  an  indictment  for  murder,  the  court  ordered  that 
they  be  kept  together  and  provided  with  boarding  and  lodging  at  the 
public  house  of  Joseph  Hall,  the  plaintiff.  The  jury  and  constables 
who  attended  them  were  so  kept.  The  commissioners  of  the  county 
refused  to  pay  the  expense,  and  this  action  was  brought  to  recover  it. 

The  court  below  (Lewis,  President)  instructed  the  jury  that  the 
plaintiff  was  entitled  to  recover  in  this  action  a  reasonable  compensa- 
tion for  keeping  the  jury  under  the  order  of  the  court.  Verdict  for 
plaintiff  for  244  dollars  80  cents. 

Parsons  and  Armstrong,  for  plaintiff  in  error,  cited,  Str.  Purd.  177, 
421 ;  4  Serg.  #  Rawle  448  ;  1  Serg.  fy  Rawle  507;  3  Yeates  1. 

Patterson,  for  defendant  in  error,  cited,  4  Rawle  9  ;  2  Serg.  4"  Rawle 
195;  16  Serg.  #  Rawle  286. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  essential  to  the  purity  of  trials  for  capital  of- 
fences, that  the  jury  be  set  apart  and  subjected  to  the  court's  con- 
trol in  respect  of  intercourse  and  subsistence ;  and  the  appointment 
of  it  by  the  law  seems  to  indicate  the  hand  that  is  to  pay  for  it.  The 
expense  consequent  on  it  must  be  paid  by  some  one;  and  by  whom, 
if  not  by  the  county  ?  Certainly  not  by  the  jury  out  of  their  pay  ;  for 
the  same  expense  was  incurred  when  jurors  were  allowed  no  pay; 
and  if  not  bound  to  defray  it  then,  they  are  not  bound  to  defray  it 
now.  Compelled  to  live  at  the  discretion  of  the  court,  it  would  be 
unjust  to  charge  them  as  the  involuntary  recipients  of  what  they  do 
not  order ;  nor  would  they  be  liable  for  it,  furnished,  as  it  always  is, 
at  the  special  instance  and  request  of  the  officers  of  the  law.  It  was 
not  to  meet  contingencies,  but  ordinary  expenses  incurred  on  indi- 
vidual credit,  that  daily  compensation  was  provided.  As  reimburse- 
ment, it  would  be  altogether  inadequate  in  this,  or  perhaps  any  other 
instance ;  and  to  burthen  jurors  with  a  charge  so  heavy,  would  not 
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only  oppress  them,  but  too  powerfully  instigate  them  to  withhold 
their  attendance  at  the  peril  of  a  fine.  The  office  of  a  juror  in  a 
capital  case,  is  at  best  an  onerous  one  ;  and  it  is  certainly  impolitic 
to  make  it  insupportable.  It  is  the  undoubted  duly  of  the  court  to 
prescribe  the  manner  of  his  treatment  and  keeping;  and  it  must 
sometimes  occasion  unusual  expense.  There  are  usually  jury  rooms 
in  the  county  court  houses;  and  when  at  all  adequate,  they  ought 
to  be  preferred  to  a  tavern  on  the  score  of  privacy  and  cheapness; 
but  they  may  be  inadequate,  by  their  condition  or  construction,  to 
afford  the  accommodation  necessary  to  a  proper  performance  of  his 
duty,  or  the  comfort  due  to  him  as  a  citizen  attending  to  public  busi- 
ness. When  a  deficiency  of  public  accommodation  induces  an  ex- 
penditure, it  must  be  at  the  public  charge,  for  it  is  as  much  a  part  of 
the  contingent  expenses  of  the  court,  as  is  the  price  of  the  fire  wood 
and  candles  consumed  in  the  court  room.  A  physician  would  scarce 
be  thought  to  render,  on  the  credit  of  the  patient,  professional  ser- 
vices ordered  by  the  court  for  a  juror  suddenly  ill,  when  the  object  is 
not  his  private  benefit,  but  to  serve  the  ends  of  public  justice  by  re- 
pairing a  disordered  part  of  the  juridical  machinery.  Was  not  the 
accommodation  furnished  by  the  plaintiff  equally  to  serve  the  ends 
of  public  justice?  It  is  undoubtedly  true  that  the  court  has  not 
power  to  contract  for  the  commissioners;  nor  is  that  pretended:  the 
law  which  gives  the  power  to  order,  implies  the  promise  to  pay,  and 
it  will  certainly  not  be  asserted  that  county  commissioners  are  bound 
by  nothing  less  than  an  express  contract.  Though  not  the  power 
to  direct,  it  is  said  they  ought  to  be  consulted.  But  what,  if  being 
consulted,  they  disapprove]  It  must  be  presumed,  it  is  said,  that 
they  will  do  their  duty;  and  if  they  do  not,  indict  them.  Indict 
them  !  And  what  is  to  become  of  the  jury  in  the  mean  time?  In 
every  aspect,  we  perceive  emergencies  which  require  the  prompt  and 
efficient,  action  of  the  court,  the  safeguard  of  the  public  purse  being 
found  in  the  responsibility  of  the  judges  for  its  propriety  in  the  par- 
ticular instance,  and  the  control  of  a  jury  over  the  price.  If  the  court 
may  act  at  discretion  despite  the  commissioners'  actual  dissent,  it  fol- 
lows that  to  consult  them  is  but  an  act  of  courtesy  which  may  be  dis- 
pensed with  without  impairing  the  right  founded  on  a  judicial  order. 
As  to  the  principle  of  Irvin  v.  The  Commissioners,  1  Serg.  fy  Rawle 
505,  that  an  officer  shall  not  charge  for  services  not  expressly  al- 
lowed by  the  fee  bill,  it  is  enough  to  say  that  the  plaintiff  is  no  more 
an  officer  than  the  tallow  chandler  or  wood  sawyer  of  the  crier ;  and 
that  the  regulations  of  the  fee  bill  are  not  more  applicable  to  his 
charges  than  to  theirs.  When  that  case  was  decided  it  was  even 
doubted  whether  a  county  could  be  sued  by  its  commissioners  as  a 
quasi  corporation  ;  a  difficulty  that  was  removed  even  before  the  act 
of  1834.  Submitting  to  the  jury  the  question  of  amount,  the  court 
properly  directed  that  the  plaintiff  was  entitled  to  recover. 
Judgment  affirmed. 
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Willard  against  Wickham. 

Upon  a  scire  facias  against  the  bail  to  recover  the  amount  of  an  execution 
for  which  the  constable  became  liable,  it  is  competent  to  establish,  the  insol- 
vency of  the  constable  by  the  testimony  of  witnesses  ;  it  is  not  essential  he 
should  have  taken  the  benefit  of  the  insolvent  law. 

In  an  action  against  the  bail  to  recover  the  amount  of  an  execution  for  which 
a  constable  became  liable,  the  constable  himself,  upon  being  released  from  lia- 
bility to  the  defendants,  is  a  competent  witness. 

ERROR  to  the  common  pleas  of  Tioga  county. 

William  Willard  for  the  use  of  James  Husted  against  Benjamin 
C.  Wickham  and  others.  Scire  facias  from  a  justice  of  the  peace 
against,  the  defendants  as  the  bail  of  George  Daniels,  a  constable, 
to  recover  the  amount  of  an  execution  for  which  he  became  liable. 

The  plaintiff,  having  given  the  judgment  and  execution  in  evi- 
dence which  established  the  liability  of  the  constable,  and  the  judg- 
ment against  the  constable  and  execution  upon  it,  and  a  return  of 
"nulla  6ona,"  offered  to  prove,  by  the  testimony  of  witnesses,  that 
George  Daniels  was  insolvent  when  the  scire  facias  issued  against 
the  bail,  and  was  so  yet.  The  defendants  objected  to  the  evidence 
on  the  ground  that  it  was  not  competent  to  establish  that  fact  by 
other  than  record  evidence  of  a  legal  insolvency.  The  court  re- 
jected the  evidence  and  sealed  a  bill  of  exceptions. 

The  defendants  then  offered  George  Daniels  as  a  witness,  they 
having  first  released  him  from  liability  to  them.  The  plaintiff  ob- 
jected to  him.  The  court  overruled  the  objection  and  sealed  a  bill 
of  exceptions. 

The  court  below  was  of  opinion  that  the  evidence  of  the  consta- 
ble's insolvency  was  not  such  as  would  entitle  the  plainiiff  to  recover. 
Verdict  for  defendants. 

Parsons,  for  plaintiff  in  error,  as  to  the  evidence  of  insolvency, 
cited,  nineteenth  section  of  the  act  of  1810;  3  Watts  208;  6  Serg. 
4-  Rawle  247;  17  Serg.  #  Rawle  354;  8  Serg.  Q>  Rawle  416  ;  7 
Serg.  #  Rawle  350. 


Williston,  for  defendants  in  error,  cited,  8  Serg.  fy  Ro^le  452  ;  1 
Whart.  Dig.  713,pZ.  25,  26. 

The  opinion  of  the  Court  was  delivered  by 
ROGERS,  J.  —  In  a  scire  facias  against  the  sureties  of  a  constable,  it 
is  necessary  to  show  that  a  judgment  has  been  rendered  against  the 
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constable  for  neglect  or  refusal  to  perform  the  duties  of  his  office ; 
and  further,  that  on  being  prosecuted  for  the  recovery  of  the  judg- 
ment, he  became  insolvent,  abandoned  his  country,  or  from  some 
other  cause  it  became  impracticable  to  recover  judgment  from  the 
constable.  Here  judgment  was  rendered  against  the  constable  and 
nulla  bona  returned,  and  in  addition,  the  plaintiff  offered  to  prove 
that  on  or /before  the  14th  of  December  1835,  the  time  when  the 
scire  facias  issued,  George  Daniels,  the  constable,  was  insolvent,  and 
that  he  was  so  at  the  time  of  trial.  The  question  is,  whether  any 
testimony  short  of  a  legal  insolvency  or  a  voluntary  assignment  will 
avail  the  plaintiff  and  fix  the  bail.  In  the  case  of  a  guarantee  it  is 
not  necessary  that  the  debtor  should  take  the  benefit  of  the  act.  It 
is  enough  to  show  a  notorious  insolvency  to  recover  against  the 
guarantor.  But  the  case  depends  less  on  analogy  than  on  the  words 
of  the  act.  What  is  meant  by  the  constable  becoming  insolvent ; 
and  in  what  way  can  (he  impracticability  of  recovering  the  judg- 
ment be  shown1?  After  the  plaintiff,  as  is  said  in  Evans  v.  Frey,  3 
Watts  210,  has  pursued  the  constable  to  insolvency  or  abandonment 
of  his  country,  or  arrived  at  a  state  of  ulter  impracticability  to  collect 
the  debt,  a  further  pursuit  would  be  unavailing  to  the  plaintiff  and 
of  no  benefit  to  the  bail.  These  expressions  are  used  in  a  case  where 
the  constable  had  done  nothing  further  than  apply  for  the  benefit  of 
the  act,  and  yet  the  objection  did  not  occur  either  to  court  or  coun- 
sel. In  the  case  of  a  notorious  insolvency,  why  oblige  the  constable 
to  take  the  benefit,  when  it  is  manifest  it  will  not  avail  the  bail  and 
will  increase  the  costs,  without  any  practical  benefit  to  either  party  1 
We  are  not  to  suppose  that  the  constable  has  fraudulently  concealed 
his  funds;  and  certainly  the  legislature  did  not  make  this  course  ne- 
cessary for  the  purpose  of  extorting  money  from  the  sympathy  of  friends, 
as  has  been  urged  in  the  argument.  This  is  a  case  of  construction  ; 
and  as  the  legislature  have  not  ordered  that  the  parly  shall  pursue  so 
idle  and  useless  a  ceremony,  we  cannot  think  any  motives  of  policy 
recommend  it  for  adoption.  The  return  of  nulla  bona,  without  more, 
we  should  deem  insufficient,  as  the  constable  may  have  real  estate; 
but  here  the  plaintiff  offered  to  accompany  it  with  other  proof  of  in- 
solvency, which  we  think  is  in  accordance  with  the  intention  of  the 
legislature.  A  legal  insolvency  would  doubtless  be  more  satisfactory 
and,  perhaps,  conclusive;  but  the  fact  of  insolvency  may  be  esta- 
blished by  other  and  inferior  evidence,  to  the  complete  conviction  of 
a  jury,  subject,  nevertheless,  to  countervailing  proof  on  the  part  of 
the  bail.  There  is  no  other  error  in  the  trial. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Lloyd  against  Leisenring. 

All  contracts  or  promises  depending  upon  a  bet  on  the  result  of  an  election 
are  null  and  void  :  ingenuity  cannot  invent  any  mode  of  evidencing  such  con- 
tract, so  that  it  can  be  enforced  by  law. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

John  Leisenring  against  William  A.  Lloyd.  Appeal  from  the 
judgment  of  a  justice  of  the  peace.  The  plaintiff's  cause  of  action 
was  founded  upon  the  following  order  : 

"  If  George  Wolf  has  three  hundred  majority  in  Northumberland 
county  at  the  late  election,  deliver  Henry  Frick  two  suits  of  clothes 
to  the  value  of  70  dollars.  WILLIAM  A.  LLOYD. 

"October  10,  1832." 

Indorsed,  "October  18,  Received  the  within, 

H.  FRICK." 

There  was  a  good  deal  of  evidence  given  by  the  defendant  tending 
to  show  that  the  plaintiff  below  and  Henry  Frick  knew  the  result  of 
the  election  before  the  bet  was  made,  and  that  they  had  gained  this 
knowledge  by  extraordinary  exertions  to  collect  the  returns.  And 
evidence  was  also  given  by  the  plaintiff  on  the  same  subject. 

The  defendant  requested  the  court  to  charge  the  jury  : 

1st.  That  the  plaintiff  is  not  entitled  to  recover  upon  the  testimony 
delivered  in  the  case. 

2d.  If  Leisenring  had  notice  that  the  defendant  refused  to  pay  the 
bet  before  he  delivered  the  property  to  H.  Frick,  he  cannot  recover. 

The  court  answered  that  the  second  point  was  correct;  but  if  the 
jury  believed  that  Leisenring  was  free  from  all  collusion  and  unfair- 
ness in  regard  to  the  bet,  and  delivered  the  goods  according  to  the 
defendant's  order,  before  notice  from  the  defendant,  the  plaintiff  was 
entitled  to  recover. 

fionnel,  for  plaintiff  in  error,  cited,  Stroud's  Purd.  449;  2  Brown 
182  ;  4  Peters  436;  4  Serg.  &  Rawle  159,  173;  2  Strange  165,  1155; 
3  Walts  263. 


Jordan,  for  defendant  in  error,  cited,  16  Serg.  4"  Rawk  147;  3 
Penn.  Rep.  468. 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — By  an  act  of  assembly  passed  the  24th  of  March 
1817,  it  is  provided,  that  whereas  the  practice  of  laying  wagers  or 
bets  on  the  event  of  elections  or  the  success  of  candidates  for  public 
offices  has  a  great  tendency  to  promote  immorality  and  corruption: 
therefore  he  it.  enacted, 

Section  1st.  Wagering  or  betting  on  the  event  of  an  election,  held 
under  the  constitution  or  laws  of  the  United  States  or  the  constitu- 
tion or  laws  of  this  commonwealth,  is  hereby  prohibited ;  and  all 
contracts  or  promises  founded  thereon  declared  to  be  entirely  null 
and  void. 

Section  2d  goes  on  to  make  it  a  misdemeanour,  and  indictable. 

The  language  of  Chief  Justice  Tilghman  in  4  Serg.  fy  Rawle  162, 
though  applied  to  another  act  of  assembly,  is  entirely  appropriate  to 
this.  "Upon  the  perusal  of  the  act  of  assembly  we  perceive  an  in- 
tent to  cut  up  lotteries  by  the  root ;  and  it  enacts  in  the  most  compre- 
hensive terms,  that  all  lotteries  whatever,  whether  public  or  private, 
are  common  and  public  nuisances,  &c."  This,  says  he,  was  the 
wiser  course,  for  it  being  impossible  to  foresee  all  the  different  schemes 
that  ingenuity  might  devise,  it  would  have  been  dangerous  to  enter 
into  particulars.  In  that  case,  in  the  opinions  of  the  several  judges, 
and  in  Smith  v.  Mitchell,  1  Binn.  110,  the  doctrine  is  laid  down,  that 
all  contracts  which  have  for  their  object  any  thing  which  is  repug- 
nant to  justice  or  against  the  general  policy  of  the  common  law  or 
the  provisions  of  a  statute,  are  void  ;  and  where  a  contract  or  agree- 
ment, is  entered  into  with  a  view  to  violate  any  of  their  principles  or 
provisions,  there  is  no  form  of  words  however  artfully  introduced  or 
admitted,  and  no  evidence  of  contract  which  ingenuity  can  suggest, 
which  will  give  effect  to  a  contract  expressly  prohibited  or  declared 
null  and  void.  No  man  can  come  into  a  court  of  justice  and  recover 
on  a  contract  expressly  prohibited  by  law. 

But  it  is  said  the  case  in  M'Allistert?.  Hoffman,  16  Serg.  fy  Rawle 
147,  had  decided,  that  a  stake  holder  of  a  bet.  on  an  election,  who 
pays  it  over  to  the  winner  without  being  forbidden  by  the  loser,  is 
not  liable  to  the  person  who  deposited  the  money.  In  the  first  place, 
that  case  decides  a  different  point,  viz.  that  the  person  who  deposited 
the  money  may  recover  it  from  the  stake  holder  who  paid  after  notice 
not  to  pay :  whoever  reads  the  opinion  of  the  present  chief  justice  in 
that  case,  will  see  that  he  was  disposed  to  enforce  the  law  to  its  full 
spirit,  and  not  permit  it  to  be  evaded  under  any  pretence;  and  he 
regrets  that  the  weight  and  number  of  authorities  have  prevented 
courts  from  giving  remedy  to  the  loser  in  all  cases  by  permitting  him 
to  recover  back  the  money  lost.  But  this  is  not  the  case  of  a  bet,  and 
the  money  deposited  by  each  party  with  a  stake  holder.  If  the 
judgment  in  the  court  below  could  be  supported,  the  act  is  totally 
useless. 

We  pass  over  all  the  evidence  given  to  show  that  the  winning 
party  had  information  as  to  the  actual  majority  when  he  made  this 
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bet.  We  decide  on  the  principle  that  it  was  a  contract  or  engage- 
ment declared  by  the  legislature  to  be  calculated  to  promote  immo- 
rality and  corruption,  and  that  it  is  declared  to  be  utterly  null  and 
void. 

In  substance  and  effect  the  paper  is  a  promise  to  pay  Frick  two 
suits  of  clothes  if  George  Wolf  has  three  hundred  majority;  or  an  en- 
gagement to  pay  Leisenring  70  dollars  if  he  will  pay  Lloyd's  bet 
when  or  if  it  is  lost.  No  one  can  avoid  discovering  that  if  this 
money  is  recovered,  the  act  is  a  dead  letter ;  that  all  contracts  or 
promises  founded  on  bets  on  the  event  of  an  election  are  not  void ; 
but  that  the  act,  instead  of  cutting  up  by  the  roots  the  practice  of 
betting  on  elections,  may  be  evaded  by  very  simple  contrivances. 

By  analogy  to  decisions  on  similar  acts  of  the  legislature,  we  will 
find  that  a  construction  has  been  given  to  them  such  as  we  have 
adopted  in  this  case.  On  no  subject  have  courts  shown  more  deter- 
mination than  in  their  decisions  as  to  the  validity  of  mercantile  notes 
or  bills  of  exchange  when  in  the  hands  of  a  bonafide  indorser.  Yet 
such  note  or  bill,  though  held  by  an  indorsee  who  paid  full  value  for 
it,  is  not  recoverable  if  it  can  be  proved  that  it  was  given  to  secure 
money  won  at  play  ;  and  this  because,  if  the  law  were  not  so  held, 
the  acts  against  gaming  would  be  evaded  by  giving  the  obligations  a 
particular  form.  2  Stra.  1155. 

To  enforce  this  law  according  to  its  letter  and  its  spirit,  we  must 
say,  that  the  obligation  on  which  this  suit  is  brought  is  null  and 
void,  and  perhaps  human  ingenuity  cannot  invent  any  mode  of  evi- 
dencing such  contract,  as  that  it  will  be  available  in  a  court  of  justice, 
if  the  fact  that  it  was  given  to  secure  a  bet  made  on  the  event  of  an 
election  can  be  proved. 

Judgment  reversed. 
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Hansel  against  Spoul. 

The  notice  required  by  the  act  of  the  21st  of  March  1772  to  be  given  to  a 
justice  of  the  peace  before  he  can  be  sued  must  state  the  plaintiff's  cause  of 
action  with  reasonable  precision  ;  and  such  notice  is  not  bad  because  it  states 
causes  in  language  which  might  indicate  an  alternative. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

Henry  Spoul  against  William  Hansel,  Esq.  Action  on  the  case 
against  the  defendant  as  a  justice  of  the  peace  for  refusing  an  ap- 
peal, &c. 

The  plaintiff  offered  in  evidence,  to  maintain  his  action,  the  fol- 
lowing notice  which  had  been  served  upon  the  defendant  in  pursu- 
ance of  the  act  of  the  21st  of  March  1772. 

"WILLIAM  HANSEL,  ESQ. 

"Sir, — You  will  take  notice,  that  if  you  do  not  tender  sufficient 
amends  within  thirty  days  from  the  date  hereof,  I  will  bring  my 
action  or  actions  against  you  in  the  court  of  common  pleas  of  North- 
umberland county,  in  the  following  cases,  viz.,  that  you  issued  a 
capias  against  me,  in  favour  of  John  Clayton,  after  night,  directed 
to  Jacob  Kline,  constable,  of  Chilisquaque  township,  Northumber- 
land county,  and  had  me  arrested  at  a  late  hour  of  the  night,  and 
proceeded  immediately  to  give  judgment  against  me  without  any 
evidence  except  ihe  oath  of  John  Clayton  the  plaintiff,  and  refused 
to  grant  me  time  to  procure  bail  or  witnesses,  or  make  preparation 
for  defence,  although  I  stated  I  had  a  good  claim  against  plaintiff's 
demand ;  and  also  after  giving  judgment  you  refused  to  enter  an 
appeal  from  said  judgment,  or  enter  special  bail  for  the  stay  of  exe- 
cution, and  take  good  bail  for  said  appeal  or  stay  of  execution  which 
was  there  offered,  but  oppressively  and  illegally  issued  execution 
forthwith  ;  and  the  next  day  after  execution  was  issued  you  refused 
to  enter  special  bail  for  slay  of  execution,  or  an  appeal  and  stay  of 
execution,  although  good  and  sufficient  bail  was  then  offered,  both 
on  that  day  and  several  days  after.  By  reason  of  all  which  illegal 
and  oppressive  conduct  of  yours,  I  have  sustained  material  injury  and 
damage." 

This  evidence  was  objected  to  on  the  ground  that  it  did  not 
state  the  plaintiff's  cause  of  action  with  sufficient  precision  and  cer- 
tainty. 

The  court  below  (Lewis,  President)  overruled  the  objection  and 
sealed  a  bill  of  exception. 
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Jordan  and  Donnel,  for  the  plaintiff  in  error,  cited,  3  Watts  144; 
10  Serg.  fy  Rawk  376  ;  4  Binn.  20 ;  6  Binn.  83;  3  Walls  147. 

Miller  and  Greenough,  for  the  defendant  in  error,  cited,  6  Binn.  84; 
12  Serg.  fy  Rawle  148. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  being  an  action  brought  in  the  court  below 
against  the  plaintiff  in  error,  for  and  on  account  of  his  acts  as  a  jus- 
tice of  the  peace,  affecting  the  rights  of  the  defendant  in  error,  it 
became  necessary,  under  the  act  of  the  21st  of  March  1772,  that  the 
latter  should  deliver  to  the  former  a  notice  in  writing,  thirty  days  at 
least  previously  to  his  commencing  his  action  therefor,  of  his  inten- 
tion to  do  so,  containing  a  clear  and  explicit  statement  of  his  cause 
of  action.  A  notice  was  given  by  the  plaintiff  below,  drawn,  as  he 
conceived,  in  conformity  to  the  act,  but  objected  to,  on  the  trial  of 
the  cause  in  the  court  below,  by  the  defendant  there,  as  being  insuf- 
ficient and  containing  no  definite  and  precise  cause  of  action.  The 
court,  however,  overruled  the  objection;  and  the  defendant  excepted 
to  the  opinion  of  the  court  thus  given,  which  is  the  only  matter 
assigned  for  error.  The  question  then  is,  whether  the  cause  of 
action,  or  more  properly,  whether  a  good  cause  of  action,  being  the 
same  for  which  this  action  is  brought,  be  clearly  and  explicitly  set 
forth  in  the  notice.  Although,  by  the  express  requirement  of  the 
act,  the  cause  of  action  must  be  clearly  and  explicitly  stated  in  the 
notice,  yet  it  is  not  required  that  it  should  be  set  out  with  the  same 
technicality  and  form  that  may  be  necessary  in  a  declaration.  It  is 
enough  if  the  notice  inform  the  defendant  substantially  of  the  cause 
of  action  and  what  it  is  founded  on.  Miller  v.  Smith,  12  Serg.  <£• 
Rawle  148.  So  it  is  sufficient  if  the  cause  of  action  for  which  the  suit 
is  afterwards  brought  be  set  forth  with  sufficient  certainty,  though 
it  contain  other  causes  of  action  not  clearly  and  explicitly  described. 
Little  v.  Toland,  6  Binn.  85.  So,  upon  the  same  principle,  if  a  no- 
tice contain  a  good  cause  of  action  clearly  and  explicitly  set  forth, 
though  it  contain  many  other  matters  not  actionable,  as  may  be  the 
case  here,  and  all  be  laid  in  the  declaration,  the  bad  will  not  destroy 
the  good.  Utile  per  inutile  non  vitiatur.  The  great  objection,  how- 
ever, to  the  notice  here  is,  that  it  is  not  positively  certain ;  and,  as  is 
alleged,  only  states  the  cause  of  complaint  against  the  defendant  in 
the  alternative,  thus:  "after  giving  judgment,  you  refused  to  enter 
an  appeal  from  said  judgment  (meaning  the  judgment  therein  before 
mentioned  as  improperly  rendered  by  the  defendant  as  a  justice  of 
the  peace  against  the  plaintiff),  or  enter  special  bail  for  the  stay  of 
execution,  and  take  good  bail  for  said  appeal  or  stay  of  execution, 
which  was  then  offered,  but  oppressively  and  illegally  issued  execu- 
tion forthwith."  It  is  insisted  on,  that  this  notice  only  contains  an 
allegation  that  the  defendant  did  one  or  other  of  those  things  men- 
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tioned  in  it,  but  which  of  them  is  not  certainly  and  distinctly  shown 
and  averred.  We,  however,  do  not  read  it  so.  We  think  that  it 
very  clearly  and  plainly  imports,  that  the  plaintiff  here  offered  to 
appeal  from  the  judgment  rendered  against  him  by  the  defendant, 
and  offered  at  the  same  time  good  bail  for  the  prosecution  thereof; 
but  the  defendant  oppressively  and  illegally  refused  to  enter  the  ap- 
peal and  take  the  bail :  and  again  that,  after  the  defendant  had  so 
refused  to  allow  the  plaintiff  to  appeal,  the  latter  then  offered  good 
bail  in  order  to  procure  the  stay  of  execution,  provided  by  the  act  of 
assembly  in  such  case,  but  the  defendant  also  oppressively  and  ille- 
gally refused  to  take  the  bail  offered  by  the  plaintiff  for  this  purpose. 
Putting  then  this  construction  upon  the  notice,  which  we  conceive 
to  be  the  true,  as  well  as  the  clear  and  explicit  import  of  it,  no  ques- 
tion can  be  made  of  its  containing  a  good  cause  of  action;  for  if 
true,  the  defendant,  acting  in  his  official  capacity,  as  a  justice  of 
the  peace,  did  oppressively  and  illegally  deprive  the  plaintiff  here  of 
a  right  and  privilege  expressly  secured  to  him  by  the  positive  pro- 
visions of  the  act  of  assembly  giving  jurisdiction  to  the  defendant, 
as  a  justice  of  the  peace,  over  the  matter  then  in  controversy  between 
the  parties  before  him.  The  notice  was  clearly  sufficient  to  apprize 
the  defendant  of  the  cause  of  action,  which  the  plaintiff  afterwards 
brought  his  suit  for  in  the  court  below  ;  and,  if  true  or  well  founded, 
was  also  sufficiently  explicit  to  enable  him  to  form  a  correct  estimate 
of  the  amount  of  amends  which  he  ought  to  tender  within  the  thirty 
days  allowed  him  by  the  act  for  that  purpose,  after  the  receipt  of 
the  notice,  which  would  seem  to  have  been  the  principal,  if  not  the 
only  object  the  legislature  had  in  view  in  directing  such  notice  to 
be  given. 

Judgment  affirmed. 
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Hepburn  against  Curts. 

The  legislature,  provided  it  does  not  violate  the  constitutional  prohibitions, 
may  pass  retrospective  laws,  such  as  in  their  operation  may  affect  suits  pending, 
and  give  to  a  party  a  remedy  which  he  did  not  previously  possess,  or  modify  an 
existing  remedy,  or  remove  an  impediment  in  the  way  of  recovering  redress  by 
legal  proceedings. 

ERROR  to  the  common  pleas  of  Ly coming  county. 

Samuel  Hepburn  and  Baker  Langcake  trading  in  the  name  of 
Hepburn,  Langcake  &  Co.  against  John  Curts,  Samuel  Hepburn  and 
James  Hepburn  trading  in  the  name  of  Curts,  Hepburn  &  Co. 
Summons  in  case. 

This  was  an  action  of  assumpsit  brought  in  August  1834,  by 
Samuel  Hepburn  and  Baker  Langcake,  lately  trading  under  the  firm 
of  Hepburn,  Langcake  &  Co.,  against  John  Curts,  Samuel  Hepburn 
and  James  Hepburn,  lately  trading  under  the  firm  of  Curts,  Hep- 
burn &  Co.  The  declaration  contained  counts  for  work  and  labour, 
goods  sold  and  delivered,  and  the  common  money  counts,  and  a  count 
for  use  and  occupation  of  a  farm  with  a  sawmill  and  forge  thereon, 
for  the  term  of  one  year,  of  the  value  of  1 500  dollars.  The  defendants 
pleaded  non  assumpsit,  with  leave,  &c.,  and  setofF.  The  cause  was 
arbitrated,  and  an  award  made  for  plaintiffs  for  1502  dollars  and  15 
cents ;  the  arbitrators  stating,  they  did  not  take  into  view  any  in- 
equality of  investment  which  might  have  existed  between  the  differ- 
ent parties.  The  defendants  appealed,  and  the  cause  was  tried  by 
jury  in  September  1837.  On  the  trial,  the  defendants  objected, 
that  the  action  could  not  be  maintained,  because  Samuel  Hepburn 
plaintiff  was  the  same  person  as  Samuel  Hepburn  defendant.  The 
plaintiffs  admitted  he  was  the  same  person,  but  contended  that,  under 
the  pleadings,  the  defendants  could  not  take  advantage  of  the  slate 
of  the  parlies,  and  that,  to  prevent  failure  of  justice,  this  suit  might 
be  maintained  in  Pennsylvania.  But  the  court  below  (Lewis,  Pres- 
ident) instructed  the  jury,  that  the  objection  was  valid,  and  that  the 
action  could  not  be  sustained,  and  sealed  a  bill  of  exceptions.  The 
jury  gave  a  verdict  for  the  defendants,  and  the  plaintiffs  took  out 
this  writ  of  error. 

After  these  proceedings,  the  legislature  of  Pennsylvania,  by  the 
first  section  of  the  act  of  the  14th  of  April  1838,  enacted,  that  no 
action  now  pending  on  a  writ  of  error  or  otherwise,  or  hereafter  to 
be  brought  by  partners  or  several  persons,  against  partners  or  several 
persons,  shall  abate,  or  the  right  of  such  partners  or  several  persons 
to  sustain  such  action  be  defeated,  by  reason  of  one  or  more  indi- 
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viduals  being  or  having  been  members  of  both  firms,  or  having  been 
of  the  parties  plaintiffs,  and  also  of  the  parties  defendants  in  the  same 
suit;  nor  shall  the  judgment  rendered  therein,  if  still  pending  on  a 
writ  of  error,  be  affirmed  against  the  right  of  such  plaintiff  or  plain- 
tiffs to  sustain  such  action  ;  nor  reversed  for  the  purpose  of  defeating 
such  right;  but  the  same  shall  proceed  to  trial  and  judgment  as 
though  the  parties  plaintiffs  and  defendants  were  separate  and  dis- 
tinct parties.  And  the  acts  and  declarations  of  the  partner  or  person 
eo  being  of  both  the  parties  plaintiffs  and  defendants  shall  be  evidence 
to  affect  each  party  respectively,  in  like  manner  and  to  the  same 
extent,  as  the  acts  and  declarations  of  the  other  partners  or  persons 
plaintiffs  and  defendants  would  affect  the  respective  firms  or  parties  ; 
provided,  that  no  act  or  declaration  of  the  parties  shall  be  given  in 
evidence  in  his  own  favour  to  the  prejudice  of  the  others. 

Armstrong  and  Anthony,  for  plaintiffs  in  error. 
Parsons  and  Greenough,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  is  unnecessary  now  for  the  court  to  decide  on 
the  points  assigned  as  errors  in  the  charge  of  the  court  below  by  the 
plaintiffs,  because  we  are  of  opinion  that  this  act  of  assembly  applies 
expressly  to  the  present  case,  and  makes  it  imperative  on  us  to  remit 
the  suit  back  to  the  court  of  common  pleas  for  trial  and  judgment. 
The  suit  was  pending  on  a  writ  of  error.  The  objection  to  the  plain- 
tiffs' right  to  sustain  their  action  is  that  mentioned  in  the  act,  that  one 
of  the  partners,  Samuel  Hepburn,  is  both  plaintiff  and  defendant,  in  a 
suit  brought  by  him  and  his  partner  in  one  firm,  against  himself  and 
his  partners  in  another  firm.  The  act  of  the  legislature  removes  this 
objection,  and  authorizes  and  directs  the  courts  to  sustain  the  action 
as  well  in  pending  cases  as  in  future  ones.  It  thus  furnishes  a 
remedy  where  none  existed  before ;  and  does  so,  in  pending  cases, 
without  divesting  any  right,  impairing  any  contract,  or  exercising 
any  ex  post  facto  legislation  in  the  judicial  sense  of  these  words  of  the 
constitution.  The  legislature,  provided  it  does  not  violate  the  con- 
stitutional prohibitions,  may  pass  retrospective  laws,  such  as  in  their 
operation  may  affect  suits  pending,  and  give  to  a  party  a  remedy 
which  he  did  not  previously  possess,  or  modify  an  existing  remedy, 
or  remove  an  impediment  in  the  way  of  recovering  redress  by  legal 
proceedings.  Here  the  rights  of  the  parties  are  not  touched  ;  but  an 
objection  existed  arising  out  of  the  nature  of  an  action  at  common  law 
which  interposed  a  bar  to  the  trial  of  right — an  objection  which  a 
court  of  equity  does  not  allow  to  prevail,  but,  by  means  of  the  greater 
freedom  and  flexibility  of  its  process,  calls  all  parties  before  it  and 
renders  complete  justice.  This  objection  the  legislature  removes,  and 
authorizes  a  court  of  common  law,  by  theordinary  common  law  pro- 
cess, to  entertain  the  suit  and  to  do  justice  between  the  parties  :  (he 
method  which  in  this  state  we  have  frequently  been  compelled  to 

VII.— 2  A* 


302  SUPREME  COURT  [Sunbury 

[Hepburn  v.  Curta.] 

employ  for  want  of  courts  of  equity,  sometimes  by  the  legislative 
enactment,  and  sometimes  by  an  amplification  of  the  jurisdiction  of 
the  courts,  in  order  to  incorporate  equity  principles  and  equity  relief 
into  our  system  as  far  as  possible.  In  pursuance  therefore  of  the 
directions  of  this  act  of  the  legislature,  this  cause  must  be  remitted 
to  the  court  below,  that  they  may  proceed  accordingfto  its  provisions 
to  trial  and  judgment,  as  though  the  parties,  plaintiffs  and  defen- 
dants, were  separate  and  distinct  parties. 
Decree  accordingly. 


Moritz  against  Garnhart. 

A  plaintiff  in  loco  parentis  may  maintain  an  action  on  the  case  per  quod 
servitium  amisit,  for  an  abduction  of  his  daughter's  illegitimate  offspring. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

This  was  an  action  on  the  case  by  William  Moritz  against  Baltzer 
Garnhart  for  the  abduction  of  Rebecca  M'Ewen  per  quod  servitium 
amisit. 

The  fact  was  clearly  proved  that  Rebecca  M'Ewen  was  the  ille- 
gitimate child  of  Louisa  Moritz,  the  plaintiff's  daughter;  that  it  was 
then  about  ten  years  of  age,  and  had  lived  in  the  family  of  its  pu- 
tative grandfather  for  five  or  six  years,  and  was  seduced  away  by  the 
defendant. 

After  the  plaintiff  had  proved  these  facts  and  closed  his  evidence, 
the  court  below  instructed  the  jury  that  the  plaintiff  had  not  shown 
such  title  to  the  services  of  the  child  as  entitled  him  to  recovery  in 
this  suit,  and  directed  the  jury  to  find  for  the  defendant. 

Merril,  for  plaintiff  in  error,  cited,  1  Jlshm.  55;  Cowp.  54;  8  Johns. 
332;  6  Mass.  Rep.  273;  10  Mass.  Rep.  290 ;  11  Mass.  Rep.  67. 

Jordan,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  court  thought  the  action  could  not  be  main- 
tained on  the  relation  of  master  and  servant,  unaided  by  that  of  parent 
and  child,  without  proof  of  service  by  hiring.  Such  undoubtedly  was 
the  rule  of  the  common  law  ;  and,  in  the  case  of  an  ordinary  servant, 
such  it  is  still.  In  the  case  of  a  child  however,  it  is  so  far  relaxed 
that  employment  in  acts  of  service  is  equivalent  to  a  state  of  ser- 
vitude. The  most  frequent  occasion  for  its  operation  thus  mitigated 
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is  furnished  by  the  action  for  seduction  founded  technically  on  the 
relation  of  master  and  servant,  but  requiring,  by  reason  of  the  plain- 
tiff's paternily,  proof  of  no  more  than  slight  and  desultory  acts  of 
service  when  the  child  had  come  of  age.  Yet  a  state  of  servitude,  of 
some  sort,  must  be  established.  And  this  relaxation  has  not  been 
superinduced  by  the  peculiar  turpitude  of  seduction,  the  more  readily 
to  get  at  the  punishment  of  it  as  a  particular  wrong  ;  but  it  holds  in- 
differently in  cases  of  seduction,  abduction  and  corporal  injury,  with- 
out regard  to  the  sex.  In  an  action  for  an  assault  on  the  plaintiff's 
infant  son  per  quod  servitium  amisit,  Lord  Kenyon  went  the  whole 
length  of  dispensing  with  proof  of  employment,  and  holding  it  sufficient 
for  the  action  that  he  was  living  in  the  father's  family  and  under  his 
protection.  Jones  v.  Brown,  Peake's  JV.  P.  C.  233;  S.  C.,  1  Esp.  JV*. 
P.  C.  217.  If  then  the  plaintiff  in  the  case  at  bar  were  the  putative 
father,  there  would  be  a  sufficient  implication  of  servitude  from  that 
alone  to  maintain  the  action.  As  the  illegitimate  offspring  of  his 
daughter  however,  he  is  not  legally  related  to  it;  and  whether  he 
may  have  an  action  in  loco  parentis  for  the  loss  of  its  service  is  a 
question  which  occurs  for  the  first  time.  Why  may  he  not "?  Though 
a  bastard  be  not  looked  upon  as  a  child  for  any  civil  purpose,  the  ties 
of  nature  are  regarded  in  respect  to  its  maintenance.  The  putative 
father,  though  not  legally  related  to  it,  is  so  far  considered  its  natural 
guardian  as  to  be  entitled  to  the  custody  of  it.  In  the  King  v.  Corn- 
forth,  2  Stra.  1162,  the  court  granted  an  information  for  the  abduc- 
tion of  a  natural  daughter  from  the  protection  of  her  putative  father, 
thinking  that  a  bastard  is  within  the  4  and  5  Ph.  &  M.,  c.  8,  which 
punishes  the  taking  away  of  any  maid  or  unmarried  woman  child 
from  the  possession  of  the  father,  mother,  or  person  having  the  go- 
vernance of  it.  Between  the  father  and  the  mother  however,  the 
latter  seems  to  have  the  prior  claim;  Ex  parte  Knee,  1  JV.  R.  148;  for 
if  the  father  obtain  the  custody  surreptitiously,  the  king's  bench  will 
make  him  restore  it.  Rex  v.  Soper,  5  T.  R.  278 ;  S.  P.,  Rex  v. 
Mosely,  3  East  224,  and  Rex  v.  Hopkins,  7  East  579.  Indeed  it 
seems  to  have  been  doubted  in  Strangeways  v.  Robinson,  4  Taunt. 
498,  whether  he  has  a  right  to  the  custody  in  any  case.  Yet  in  Rex 
v.  Cornfoot,  1  Boot's  Poor  Laws  465,  it  was  held  that  a  putative  father 
has  a  natural  right  to  the  care  and  education  of  his  illegitimate  child; 
and  in  Newland  v.  Osman,  1  Boofs  Poor  Laws  466,  he  was  allowed 
to  take  it  from  the  parish  and  maintain  it.  It  may  be  safely  said, 
then,  that  the  law  recognizes  the  rights  of  putative  paternity  for  pur- 
poses of  nurture  and  education.  Here  both  father  and  mother  had 
abandoned  those  rights  ;  and  shall  they  not  be  recognized  in  the  per- 
son of  the  grandfather,  so  far  as  to  induce  a  relaxation  of  the  rule 
which  ordinarily  requires  proof  of  service  by  hiring,  in  an  action  for 
the  deprivation  of  ill  He  is  indeed  not  a  parent,  but  he  is  chargeable 
by  the  poor  laws  with  the  duty  of  one.  The  rights  of  a  parent  are 
pupillary;  and  as  they  are  given  for  the  benefit  of  the  child,  the 
person  in  the  exercise  of  them  must  necessarily  have  a  correlative 
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remedy  for  their  infraction.  Independent  of  consanguinity,  how- 
ever, there  is  an  interest  which  seems  to  be  peculiarly  his  own,  and 
proper  for  personal  compensation.  Who  has  not  seen  an  adopted 
child  become  an  object  of  as  tender  a  solicitude  as  if  it  had  issued 
from  its  fosterfather's  loins;  and  can  it  be  said  that  having  bestowed 
his  affection  on  it  and  reared  it  by  his  bounty,  he  yet  shall 
not  be  permitted  to  exercise  the  rights  of  a  father  to  it  against 
an  intermeddler]  It  would  be  a  reproach  to  the  law  if  he  should 
not.  But  the  stern  simplicity  of  feudal  principles  is  gradually  bend- 
ing to  the  more  complicated  relations  of  a  milder  civilization.  So 
late  as  Barnham  v.  Dennis,  Cro.  Eliz.  770,  a  father  had  no  remedy 
for  the  abduction  of  any  of  his  children  but  the  heir  at  law  :  at  this 
day,  by  means  of  a  servitude  almost  fictitious,  power  is  put  into  his 
hands  to  redress  almost  every  injury  that  may  be  done  to  them  :  and 
it  seems  to  be  a  natural  and  a  necessary  step  to  put  the  same  power 
into  the  hands  of  every  one  acting  in  a  father's  place.  The  defend- 
ant is  a  stranger  in  blood.  He  is  father  to  the  mother's  husband; 
but  it  appears  not  that  he  acted  by  her  authority  ;  nor  is  it  clear  that 
she  herself  could  have  resumed  it.  After  an  abandonment  of  it  for 
six  years,  she  could  reclaim  it  only  through  the  order  of  a  court,  who 
would  not  lightly  deprive  the  fosterfather  of  the  expected  fruit  of  his 
pains  in  the  service  and  duty  of  the  child.  Here  it  is  alleged,  with- 
out proof,  that  its  morals  were  endangered  by  the  associations  of  the 
family ;  but  though  that  would  be  a  ground  of  summary  interference 
by  the  competent  authority,  it  could  operate  here  only  in  mitigation 
of  damages.  On  the  facts  in  evidence,  the  plaintiff  had  made  out  a 
case  to  recover. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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•An  agreement  between  an  execution  creditor  and  the  debtor,  that  personal 
property  levied  on  shall  be  sold  on  five  days'  notice  by  the  sheriff  is  fraudulent  and 
void  as  to  another  creditor  having  an  execution  levied  subsequently  upon  the 
same  property ;  and  a  sale  of  the  property  to  the  plaintiff  himself,  under  such 
circumstances,  confers  upon  him  no  title  to  it. 

The  least  degree  of  concert  or  collusion  between  parties  to  an  illegal  trans- 
action makes  the  act  of  one  the  act  of  all ;  and  the  acts  and  declarations  of  one 
may  be  given  in  evidence  to  affect  the  others. 

A  sale  of  property  to  the  plaintiff  in  an  execution  issued  upon  a  satisfied  judg- 
ment is  void,  and  confers  no  title  ;  in  an  action,  therefore,  for  the  property  thus 
sold,  it  is  competent  for  the  party  to  give  in  evidence  facts,  from  which  the  jury 
may  infer  that  the  judgment  was  satisfied. 

ERROR  to  the  common  pleas  of  Bradford  county. 

Replevin  by  Alexander  Neely  &  Co.  against  Eli  Gibbs  for  a  yoke 
of  oxen,  a  wagon,  sled,  logs,  lumber,  &c. :  to  which  the  defendant 
pleaded  property  in  himself,  &c. 

The  plaintiffs  gave  in  evidence  a  judgment  in  their  favour  against 
Jesse  Carman,  entered  22d  March  1834,  for  200  dollars;  also  an- 
other against  the  same  person  for  183  dollars  75  cents,  entered  22d 
April  1834  ;  also  writs  of  fieri  facias  upon  each  of  these  judgments, 
issued  on  the  15th  and  18th  December  1834,  and  which  were  levied 
on  the  30th  of  January  1835  upon  the  property  in  dispute,  and  re- 
turned on  the  31st  of  January  1835  "not  sold  for  want  of  time." 
Writs  of  venditioni  exponas  issued  2d  April  1835,  which  were  returned 
by  the  sheriff  "  that  on  the  7th  of  April  1835  he  sold  the  property 
levied  for  257  dollars  61  cents  and  appropriated  the  proceeds  of  the 
sale  to  the  above  executions."  The  plaintiffs  then  proved,  that  they 
were  the  purchasers  of  the  property  at  the  sheriff's  sale,  and  that  the 
defendant  had  agreed  that  the  property  should  be  sold  in  five  days' 
notice,  as  it  was.  The  defendant  then  gave  in  evidence  a  judgment  in 
his  favour  against  the  same  Jesse  Carman  :  on  the  25th  of  December 

1834  the  summons  issued  by  a  justice,  and  on  the  10th  of  January 

1835  judgment  was  entered  by  default  for  92  dollars  16  cents:  an- 
other judgment  of  the  same  plaintiff  against  the  same  defendant  for 
15  dollars,  entered  the  same  day.     Executions  issued  upon  each  on 
the  1st  of  April  1835,  upon  which  the  constable  levied  on  the  same 
property  of  the  defendants,  and  advertised  the  same  for  sale  on  the 
7th  of  April  1835  at  one  o'clock.     The  sheriff's  sale  was  at  twelve 
o'clock,  and  he  sold  the  property  to  Neely  &  Co.,  the  plaintiffs,  and 
the  constable  sold  at  one  o'clock  to  Gibbs,  the  defendant.     Gibbs  got 
possession  of  the  property,  and  this  suit  was  brought  for  it. 
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The  defendant  alleged  that  the  proceedings  of  Neely  £  Co.,  the 
plaintiffs,  were  in  pursuance  of  a  collusion  between  them  and  Car- 
man to  defraud  the  creditors  of  the  latter;  that  the  judgments  were 
in  fact  paid  before  the  day  of  sale  of  the  property  ;  and  that  the  sale 
was  void,  because  but  five  days'  notice  of  it  was  given  by  the  sheriff: 
and  to  support  these  grounds  of  defence  he  offered  in  evidence  a  deed 
from  Carman  to  Neely,  dated  the  2d  of  April  1835  (the  day  when 
the  writs  of  venditioni  exponas  issued),  for  two  hundred  and  fifty  acres 
of  land  for  the  consideration  of  100  dollars,  with  parol  evidence  that 
it  was  executed  in  the  absence  of  Neely,  and  that  no  consideration 
passed  ;  also  a  deed  dated  llth  of  April  1836,  from  Neely  to  Stephen 
H.  Wakeman  for  one  hundred  and  fifty  acres  of  the  same  land  for 
the  consideration  of  1000  dollars,  and  evidence  that  the  residue  of 
the  land  retained  <by  Neely  was  of  the  value  of  300  dollars. 

This  evidence  was  objected  to  by  the  plaintiffs,  and  rejected  by 
the  court,  who  sealed  a  bill  of  exceptions. 

The  defendant  then  offered  to  give  in  evidence  the  declarations  of 
Carman  in  the  absence  of  Neely,  tending  to  show  that  his  object 
was  so  to  fix  his  business  with  Neely,  that  his  creditors  would  be 
defrauded. 

This  was  also  objected  to  and  rejected,  and  the  court  sealed  a  bill 
of  exception. 

The  court  below  was  of  opinion  that  there  was  nothing  in  the 
evidence  which  ought  legally  to  bar  the  plaintiffs  recovery. 

Watkins,  for  plaintiff  in  error. 
Dimmock,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  plaintiffs  in  replevin  claim  title  to  the  property 
by  virtue  of  a  purchase  at  a  sheriffs  sale  on  executions  issued  on 
two  judgments  in  their  name  against  a  certain  Jesse  Carman.  The 
defendant,  who  was  a  subsequent  execution  creditor,  denies  the 
plaintiffs' title  on  three  grounds:  1.  That  there  was  fraud  and  col- 
lusion between  the  plaintiffs  and  Carman  to  hinder,  delay  and  de- 
fraud creditors;  2.  That  the  judgments  were  paid;  and  3.  That 
the  property  was  sold  on  five  days'  notice,  without  his  consent. 

To  sustain  the  two  first  allegations,  certain  testimony  was  offered 
which  was  rejected  by  the  court.  Of  this  the  defendant  complains. 
The  first  and  third  bills  depend  on  the  same  principle.  It  appears 
in  evidence  that  the  property  was  suffered  to  remain  in  the  posses- 
sion of  the  debtor  until  Gibbs  issued  his  execution  and  was  about  to 
sell  in  satisfaction  of  his  debt.  That  then  Carman  applied  to  Neely's 
agent  to  issue  a  venditioni,  which  was  done ;  and  by  agreement  of 
the  parties,  the  property  was  sold  by  the  sheriff  on  five  days'  notice, 
with  the  evident  design  to  anticipate  the  sale  of  the  goods  on  the 
execution  of  Gibbs.  Before  the  sale,  the  goods  on  which  the  levy 
was  made  were  used  and  disposed  of  by  Carman,  with,  there  is  reason 
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to  believe,  the  knowledge  and  approbation  of  Neely;  and  that  after 
the  sale  he  retained  the  possession  at  least  of  some  of  the  property 
purchased  by  the  plaintiff  at  the  sheriff's  sale.  With  the  previous 
proof  before  the  jury,  from  which  fraud  might  be  inferred,  it  was 
competent  for  the  defendant,  in  further  proof  of  the  design  to  hin- 
der, delay  and  defraud  creditors,  to  show  that  the  day  the  venditioni 
exponas  was  issued  the  debtor  conveyed  a  tract  of  land  to  the  creditor, 
or  to  his  agent,  whose  acts  he  afterwards  adopted,  worth,  as  the 
subsequent  sale  and  the  parol  testimony  showed,  1300  dollars,  upon 
the  paltry  consideration  of  100  dollars  expressed  in  the  deed,  not  one 
dollar  of  which  was  paid  at  the  time,  or  at  any  time  afterwards,  so 
far  as  we  have  been  informed.  The  evidence  tends  to  show  a  general 
understanding  or  combination  to  defraud  creditors,  and  particularly 
Gibbs,  of  which  this  transaction  forms  a  part,  and  comes  within  the 
principle  decided  in  M'Kinley  t.  M'Gregor,  3  Whart.  370.  It  is  pos- 
sible that  it.  may  be  perfectly  fair  and  honest,  but  the  evidence  serves 
to  cast  a  shade  of  suspicion  on  the  parties,  and  at  least  requires  ex- 
planation. But  it  was  not  only  proper  for  that  reason,  but  as  evi- 
dence of  payment.  It  is  not  enough  that  the  judgments  were  had 
for  money  really  due  ;  if  they  were  afterwards  paid  for,  as  was  held 
in  Hoffman  v.  Strohecker,  ante  86,  a  sale  of  property  to  the  plaintiffs 
in  the  execution  on  a  satisfied  judgment  is  void.  If  the  real  estate 
was  conveyed  without  any  consideration  whatever,  with  a  fraudu- 
lent purpose,  it  would  be  equitable  to  apply  the  value  of  it  in  dis- 
charge of  the  debt,  so  as  to  avoid  the  sale  in  the  hands  of  the  pur- 
chaser. The  subsequent  sale  and  parol  testimony  are  evidence  of  the 
value  of  the  property  conveyed  by  Carman  to  the  plaintiffs. 

We  are  of  opinion  there  was  error  in  rejecting  the  evidence  con- 
tained in  the  second  and  fourth  bills. 

The  least  degree  of  concert  or  collusion  between  parties  to  an  ille- 
gal transaction  makes  the  act  of  one  the  act  of  all;  and  the  acts  and 
declarations  of  one  may  be  given  in  evidence  to  affect  the  others. 
Rogers  v.  Hall,  4  Watts  359.  A  concert  of  action  for  a  fraudulent 
purpose  was  shown,  at  least  some  evidence  was  given  which  tended 
to  prove  it ;  and  this  makes  Carman's  acts  and  declarations  evidence 
against  Neely,  so  as  to  make  it  the  duty  of  the  court  to  refer  the 
whole  matter  to  the  jury.  Besides,  in  the  fourth  bill,  the  question 
was  put  to  Carman  himself,  who  was  examined  as  a  witness  for  the 
plaintiff,  as  to  what  he  had  said  in  relation  to  the  execution  on  which 
the  sheriff  had  levied,  and  what  had  become  of  the  clock  sold  at  the 
sheriff's  sale.  We  cannot  anticipate  what  would  have  been  his  reply, 
but  if  he  had  said  that  he  still  retained  them  after  the  sale,  this 
would  have  been  corroborative  evidence  of  a  fraudulent  combination 
between  him  and  the  plaintiff. 

But  the  third  point  is  still  more  material. 

The  facts  are  undisputed  that  the  plaintiff  and  defendant  had  liens 
on  the  property  by  virtue  of  their  respective  executions.  The  pro- 
perty was  sold  at  five  days'  notice,  with  the  assent  of  the  debtor,  but 
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without  the  assent  of  Gibbs,  who  had  the  younger  lien.  The  act 
directs  that  before  making  sale  on  a  fieri  facias,  notice,  &c.  shall  be 
given  by  the  sheriff  during  at  least  six  days,  by  not  fewer  than  six 
handbills,  to  be  put  up  at  such  places  as  he  shall  deem  best  calcu- 
lated to  give  information  to  the  public  of  such  sale.  It  is  very  im- 
portant that  notice  should  not  be  dispensed  with ;  for  if  the  debtor 
and  one  of  the  creditors  can  combine  together,  without  the  express 
consent  of  the  other,  to  sell  on  five  days'  notice,  there  is  nothing  to 
prevent  them  doing  the  same  on  five  hours'  notice,  or  without  any 
notice  whatever;  and  would  manifestly  be  utter  destruction  to  the 
rights  of  other  creditors.  The  intention  is  that  notice  should  be 
given  to  the  public,  that  the  highest  price  may  be  got  for  the  pro- 
perty, not  only  for  the  benefit  of  one  of  the  creditors  and  the  debtor, 
but  for  the  advantage  of  all  who  are  interested  in  the  proceeds. 
When  all  who  have  an  interest  in  the  sale  agree  to  it,  their  consent 
will  remove  every  obstacle;  but  not  so  where  the  sale  is  held  in  op- 
position to,  and  without  the  assent  of  all  who  have  liens  on  the  goods 
thus  seized  in  execution.  Nor  will  the  presence  of  the  creditor  at 
the  sale,  as  was  erroneously  supposed,  vary  the  principle.  He  neither 
had  nor  could  he  have  had  six  days'  notice  of  the  sale;  and  if  he  had, 
this  would  not  alter  the  case,  as  the  notice  was  intended  not  for  his 
information,  but  it  was  designed  that  the  public  should  have  notice. 
And  in  this  case,  if  the  requirements  of  the  sale  had  been  complied 
with,  it  is  impossible  to  say  whether  the  goods,  at  a  fair  sale,  would 
have  brought  as  much  as  would  have  paid  both  executions.  Of  this 
chance  he  is  defrauded  by  the  contrivance  of  the  plaintiff  and  the 
debtor,  which  of  itself  is  evidence  of  fraud.  The  creditor  is  not  bound 
to  purchase;  so  that  his  presence  at  the  sale  cannot  legalize  that 
which  otherwise  is  void.  It,  perhaps,  did  not  suit  his  convenience, 
or  it  was  possibly  beyond  his  means,  to  raise  the  money  which  would 
be  required  to  pay  the  prior  execution.  Here  it  must  be  remem- 
bered that  the  plaintiffs  are  the  purchasers,  and  cannot  be  considered 
in  the  light  of  bona  fide  purchasers  without  notice,  As,  then,  the 
plaintiff  has  no  title  to  the  property  for  which  the  replevin  is  brought, 
we  are  of  opinion  the  judgment  should  be  reversed. 
Judgment  reversed. 
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Dennison  against  Fairchild. 

The  question  when  a  deposition  may  be  read,  in  consequence  of  the  witness's 
inability  to  appear  in  court,  must  be  referred  to  the  discretion  of  the  court :  but 
the  exercise  of  that  discretion  is  the  subject  of  review  on  error. 

ERROR  to  the  common  pleas  of  Susquehanna  county. 

Mason  Dennison  against  Abel  Fairchild.  The  only  question  in  this 
case  was,  as  to  the  admissibility  of  the  depositions  of  Ephraim  Fair- 
child  and  Mary  Fairchild  under  the  circumstances  stated  in  the 
opinion  of  the  court. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — There  had  been  a  rule  to  take  depositions  to  be  read 
at  the  trial  of  the  cause  in  case  of  the  witness  being  dead,  removed, 
or  unable  to  attend  at  the  trial. 

Such  a  rule  is  entered  of  course  in  any  court  of  common  pleas  in 
this  state,  though  in  most  of  the  judicial  districts  the  length  of  time 
of  giving  notice  before  taking  the  deposition  is  regulated  by  a  rule 
of  court.  And  in  some  districts  there  is  a  rule  that  if  the  witness 
resides  beyond  a  certain  distance  from  the  court  house,  no  subpoena 
need  issue.  There  does  not  appear  to  have  been  any  such  rule  ap- 
plicable to  the  present ;  and  there  is  no  objection  that  the  depositions 
were  not  taken  on  due  notice,  and  on  cross-examination.  The  ques- 
tion arises  whither  the  court  put  a  proper  construction  on  the  words, 
"  unable  to  attend,"  as  applied  to  the  facts  of  this  case. 

The  witnesses  were  Ephraim  and  Mary  Fairchild,  the  father  and 
mother  of  the  defendant. 

The  proof  was,  that  Ephraim  was  seventy-six  years  old,  not  lame 
but  very  feeble,  does  no  work,  except  sometimes  bringing  in  wood 
for  his  fire;  witness  thought  he  could  not  be  brought  to  court  without 
danger  of  injury  to  his  health. 

Mary  Fairchild  was  proved  to  be  about  seventy  years  old,  to  have 
been  lame  for  several  years,  so  as  not  to  be  able  to  do  any  thing  or 
go  any  where  out  of  doors.  Though  heavy  and  fleshy,  yet  often  sick, 
and  subject  to  hysterics  ;  had  not  been  from  home  for  a  long  time, 
except  once  at  a  daughter's,  who  lived  a  mile  distant,  and  then  com- 
plained of  suffering  very  much. 

There  are  few  matters  of  frequent  occurrence,  which  it  has  not 
been  practicable  to  reduce  to  some  rule.  This  matter  has  been  fre- 
quently before  this  court,  and  on  the  fullest  consideration  we  cannot 
approach  nearer  to  a  fixed  rule  than  has  been  done,  viz.  that  it  must 
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be  pretty  much  a  matter  in  the  discretion  of  the  court  which  tried 
the  cause  ;  but  that  these  may  be  so  strong  as  that  this  court  will 
reverse  for  error,  as  was  done  in  Pepper  v.  Lodge,  16  Serg.  fy  Rawle 
214,  yet  even  then  the  court  were  not  unanimous. 

That  case,  and  Dietrick  v.  Die) rick,  1  Penns.  Rep.  318,  the  argu- 
ments of  counsel,  the  cases  cited,  and  the  opinions  of  the  judges, 
contain  all  perhaps  that  can  be  said  on  the  subject — that  to  decide  on 
such  cases  it  must  be  left  generally  to  the  court  which  tried  the 
cause,  though  there  may  be  cases  in  which  such  decision  may  be 
corrected  on  a  writ  of  error.  In  Pepper  v.  Lodge,  the  witness,  a  very 
aged  woman,  residing  twelve  miles  from  the  court  house,  was  proved 
to  have  been  brought  the  week  before  the  court,  to  a  place  within  two 
miles  of  the  court,  and  there  was  no  proof  that  she  sustained  injury. 
And  the  party,  whose  witness  she  was,  had  a  carriage  in  which  she 
could  have  been  brought.  The  deposition  was  received,  and  this 
was  held  error.  1  am  not  aware  of  any  other  case  of  a  reversal  on 
this  ground.  That  the  witnesses  were  the  parents  of  the  defendant, 
might  be  subject  of  consideration,  if  there  had  been  any  evidence 
contesting  what  had  been  given,  or  any  ground  to  suppose  manage- 
ment in  keeping  them  away  ;  nothing  of  this  kind  occurred  ;  and  I 
am  not  aware  that  a  relation  of  a  party  must  be  exposed  to  hardship 
or  danger  in  coming  to  court,  which  a  person  not  a  relation  would 
not  in  similar  circumstances  be  compelled  to  encounter. 

8  Serg.  <$•  Rawle  387  will  afford  an  opportunity  of  seeing  the 
opinion  of  Chief  Justice  Tilghman  on  this  subject ;  who  seemed  to 
consider  the  decision  of  the  court  below  conclusive.  We  do  not  say 
there  is  no  case  in  which  this  court  will  not  reverse  for  a  wrong  deci- 
sion on  this  point ;  but  we  do  not  consider  this  such  a  case.  The 
state  of  the  roads  at  that  time,  the  season  of  the  year,  and  the  incle- 
mency of  the  weather,  are  circumstances  known  to  the  judges  of  the 
court  below,  and  may  weigh  along  with  other  matters. 

Judgment  affirmed. 
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Bowen  against  Cooper. 

The  award  of  an  arbitrator  made  in  pursuance  of  a  parol  submission,  settling 
and  fixing  a  boundary  line  in  dispute  between  the  owners  of  adjoining  lands,  is 
conclusive  between  them. 

ERROR  to  the  common  pleas  of  Bradford  county. 

Abner  Bowen  against  Robert  Cooper.  This  was  an  action  of 
trespass  quare  clausum  fregit,  which  involved  a  difference  between 
the  parties  as  to  the  location  of  the  boundary  line  between  their 
lands. 

It  appeared  in  evidence,  that  a  few  years  before  this  suit  was 
brought  the  parties  differed  about  their  division  line,  and,  by  the 
advice  of  a  friend,  they  agreed  by  parol  to  refer  the  subject  to  a  sur- 
veyor as  an  arbitrator,  by  whose  award  they  were  to  be  bound.  They 
also  chose  the  chain  carriers;  and  they  all  met  upon  the  ground, 
and  after  an  examination  of  the  premises,  the  arbitrator  ran,  fixed 
and  marked  the  line  on  the  ground.  The  plaintiff  expressed  his 
dissatisfaction  with  the  result  at  the  time.  The  court  below  (Her- 
rick,  President)  instructed  the  jury  that  the  parol  submission  and 
award  were  conclusive  of  the  rights  of  the  parties,  although  the  arbi- 
trator had  based  his  award  upon  an  erroneous  principle. 

Watkins  and  Willislon,  for  plaintiff  in  error,  cited,  1  Dall.  339  ;  3 
Yeates  567 ;  I  Wash.  C.  C.  56  ;  5  Serg.  fy  Rawk  52 ;  4  Dall.  122. 

Ellwell,  for  defendant  in  error,  cited,  3  Serg.  4»  Rawle  331;  15 
Johns.  Rep.  199 ;  9  Johns.  Rep.  43 ;  15  Serg.  #  Rawle  169  ;  6  Watts 
360. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  case  presents  but  one  single  question,  and 
that  is,  whether  a  parol  submission  and  the  award  of  the  arbitrator 
made  in  pursuance  thereof,  settling  a  dispute  between  two  owners 
of  adjoining  lands,  held  by  them  in  severally  in  fee,  as  to  the  di- 
viding line  thereof,  be  binding  and  conclusive  upon  them,  so  that 
the  award  cannot  be  set  aside  for  or  on  account  of  any  mistake 
which  the  arbitrator  may  have  committed  either  in  law  or  fact. 

The  award  here  must  be  taken  as  one  made  under  a  submission 
at  common  law;  and  being  made  by  a  judge  of  the  parties'  own 
choosing,  no  exception  can  be  taken  to  his  judgment,  either  as  to 
matter  of  fact  or  law.  Nothing  short  of  corruption  or  partiality 
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shown  on  his  part  will  be  considered  sufficient  in  law  to  set  tho 
award  aside.  The  award  here,  as  it  seems  to  me,  may  very  properly 
be  viewed  and  regarded  as  having  the  effect  of  an  agreement  of 
compromise  entered  into  between  the  parties,  settling  this  dispute  as 
to  the  true  boundary  between  them  of  their  respective  lands,  which 
has  been  carried  into  complete  execution  by  them  ;  for  the  arbitrator 
having  been  selected  and  chosen  by  them  mutually,  to  act  for  and 
on  behalf  of  each  of  them  in  the  matter,  his  acts  may  therefore  with 
propriety  be  considered  as  their  acts  ;  and  every  thing  he  did  in  run- 
ning, marking  and  fixing  the  line  of  division  between  their  respective 
lands,  as  acts  done  by  themselves  in  pursuance  and  in  execution  of 
their  agreement.  It  is  a  great  mistake  if  it  be  supposed  necessary, 
in  order  to  render  an  award  made  in  pursuance  of  either  a  parol  or 
written  submission  binding,  that  it  should  receive  the  assent  of  the 
parties,  or  that  of  either  of  them,  after  it  is  made.  The  submission 
itself  renders  this  unnecessary,  though  it  be  unaccompanied  by  an 
express  promise  of  the  parties  to  perform  or  abide  by  the  award, 
whatever  it  may  be;  because  the  mere  agreement  of  submission  itself 
implies  all  this,  and  raises  an  obligation  upon  the  parties  to  that  ef- 
fect, which  does  away  the  necessity  of  any  subsequent  assent  of  the 
parties  approving  of  the  award  after  being  made.  M'Manus  v. 
M'CuIIoch,  6  Watts  350.  Besides,  it  appears  to  me  that  the  autho- 
rity conferred  by  the  submission,  on  the  arbitrator,  may  be  considered 
sufficient  10  make  his  acts  and  decisions,  in  regard  to  every  thing 
coming  within  the  terms  of  the  submission,  the  same  as  the  acts  of 
the  parties  themselves,  done  in  pursuance  of  their  agreement.  Hence 
the  decision  of  the  arbitrator  in  determining  where  the  dividing  line 
should  be  run  may  be  regarded  as  equivalent  to  the  agreement  of 
the  parties  that  it  should  be  fixed  there;  and  his  designation  and 
marking  of  it  on  the  ground  in  conformity  to  his  decision,  as  the  acts 
of  the  parties  themselves  carrying  their  own  agreement  into  com- 
plete execution.  Considered  in  this  point  of  view,  the  most  formi- 
dable objection  that  has  been  presented  against  the  award's  being 
considered  binding  would  seem  to  be  removed:  I  mean  the  statute 
against  frauds  and  perjuries,  which  requires  that  every  contract 
made  for  the  purpose  of  passing  a  right  or  interest  in  lands,  except 
leases  thereof  made  not  exceeding  the  term  of  three  years,  shall  be 
reduced  to  writing  and  signed  by  the  party  himself  granting  the 
same,  or  by  his  agent  authorized  by  writing  under  the  hand  of  his 
principal  to  do  so.  But  as  parol  contracts  for  passing  lands  or  making 
partition  thereof  between  tenants  in  common  have  been  held  good 
when  carried  into  execution  and  thereby  taken  out  of  the  statute,  so 
all  that  was  determined  on  and  done  by  the  arbitrator  in  settling  and 
fixing  the  boundary  line  between  them  may  here  be  considered,  in 
law  and  in  effect,  as  the  agreement  of  the  parties,  carried  by  them 
into  complete  execution  ;  that  is,  as  if  they  had  actually  agreed  on 
and  run  and  marked  the  dividing  line  on  the  ground  themselves. 
Viewed  thus  as  an  agreement  of  compromise,  in  regard  to  a  matter 
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about  which  the  parties  honestly  entertained  a  difference  of  opinion, 
the  award  must  be  considered  as  binding  and  conclusive,  according 
to  the  case  of  Perkins  v.  Gay,  3  Serg.  fy  Rawle  331,  332,  and  the 
principles  there  laid  down. 

Bui  considering  it  as  the  award  of  an  arbitrator  mutually  chosen 
by  the  parties,  under  a  submission  at  common  law,  it  is  binding  and 
conclusive  upon  them.  This  case  cannot  be  distinguished  from  the 
case  of  Davis  v.  Havord,  15  Serg.  fy  Rawle  165,  where  it  was  held 
that  the  award  of  arbitrators  made  under  a  submission  at  common 
law  fixing  the  boundary  line  between  the  parties  was  conclusive. 
The  authorities  there  referred  to,  as  well  as  the  reasoning  of  the 
court  on  the  subject,  all  go  to  support  and  maintain  the  correctness 
of  the  principle  laid  down,  and  upon  which  the  case  was  ruled.  The 
statute  of  frauds  is  inapplicable  to  an  award  made  under  a  parol  sub- 
mission which  had  nothing  in  view  beyond  the  settling  of  a  dispute 
as  to  the  boundary  of  land,  and  not  the  title  of  it.  No  right  or  title 
passes  in  virtue  of  the  award ;  it  merely  fixes  the  boundary,  and  the 
title  which  existed  previously  becomes  precisely  located  and  limited 
by  it. 

It  may  be,  however,  that  the  decision  of  the  arbitrator  in  this  case 
was  contrary  to  law,  inasmuch  as  it  may  have  taken  from  the  plain- 
tiff some  land  which,  it  would  seem,  he  held  and  occupied  adversely, 
as  a  part  of  his  gram,  for  upwards  of  twenty-one  years,  and  had 
thereby  acquired  an  available  right  to  it  under  the  statute  of  limita- 
tions. But  still  it  is  of  the  first  moment  to  the  welfare  and  happi^ 
ness  of  the  community  that  disputes  should  he  ended  as  speedily  as 
may  be,  without  depriving  either  party  of«the  time  that  may  be  ne- 
cessary for  a  fair  trial.  And  when  the  litigant  parties  choose  to  pass 
by  the  tribunals  established  by  law  for  settling  disputes,  and  to  sub- 
mil  their  controversy  to  judges  of  their  own  selection,  they  will  be 
held  to  be  bound  by  their  decision  when  honestly  made;  Mi  sit  finis 
litium. 

Judgment  affirmed, 


.-^    B 
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Ellsworth  against  Barstow. 

A  justice  of  the  peace  has  not  jurisdiction  of  an  action  arising  on  a  judgment 
of  a  justice  of  the  peace  of  another  state. 

ERROR  to  the  common  pleas  of  Bradford  county. 

Christopher  Warner  for  the  use  of  C.  R.  Barstow  against  Oliver 
Ellsworth.  This  was  an  action  of  assumpsit  brought  before  a  justice 
of  the  peace,  and  was  founded  upon  a  judgment  obtained  before  a 
justice  of  the  peace  in  the  state  of  New  York. 

The  cause  was  argued  on  a  demurrer  to  the  plaintiff's  declaration. 
The  question  was  as  to  the  jurisdiction  of  the  justice.  The  court 
below  awarded  a  respondeat  ouster :  and  the  defendant  declining  to 
plead,  a  judgment  secundum  regulum  was  rendered  against  him. 

Ellwell  and  Williston,  for  plaintiff  in  error,  contended,  that  the  jus- 
tice had  not  jurisdiction  :  the  cause  of  action  was  not  a  "  contract  ex- 
press or  implied"  of  which  a  justice  may  take  cognizance.  13  Serg. 
#  Rawk  44,  102;  17  Serg.  #  Rawle  369;  8  Serg.  $  Rawle  343 ;  2 
Perms.  Rep.  295 ;  3  Perms.  Bl.  34.  The  original  cause  of  action 
cannot  be  inquired  into.  3  Wend.  367  ;  6  Jim.  Comm.  Law  318. 

Overton,  for  defendant  in  error,  contended,  that  an  action  of  debt 
would  lie  upon  the  judgment  of  which  a  justice  had  jurisdiction. 
10  Serg.  fy  Rawle  240;  6  Am.  Comm.  Law  317;  9  Serg.  $>  Rawle  252. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  question  in  this  case  is,  whether  a  justice  of 
the  peace  in  this  state  has  jurisdiction  in  a  suit  brought  on  a  judg- 
ment recovered  before  a  justice  of  the  peace  of  the  state  of  New  York. 
The  legislature,  in  conferring  jurisdiction  on  magistrates  over  sub- 
jects of  this  description,  have  restricted  them  to  suits  upon  a  contract 
express  or  implied  :  and  by  the  course  of  decisions  on  this  point  it 
is  held  that  these  words  embrace  causes  of  action  arising  imme- 
diately out  of  a  course  of  dealing  between  the  parties,  and  not  that 
sort  of  contract  which  arises  remotely  from  the  compact  of  govern- 
ment. Ziegler  v.  Gram,  1 3  Serg.  fy  Rawle  \ 02  ;  Shaffer  v.  M'Namee, 
13  Serg.  4"  Rawle  44.  No  suit  therefore  lies  before  a  justice  for  a 
penalty  given  by  act  of  assembly.  Commonwealth  v.  Reynolds,  17 
Serg.  4»  Rawle  369.  Various  other  cases  have  been  excepted  from 
their  jurisdiction  by  the  language  and  meaning  of  this  clause  in  the 
act  of  20th  of  March  1810.  A  debt  due  on  a  judgment  cannot  be 
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eaid,  in  legal  phraseology,  to  be  a  debt  arising  on  a  contract ;  it  is  a 
sum  of  money  due  by  the  decree  of  a  court  or  magistrate,  and  usually 
judkium  redditurin  inmtum.  Dr  Leyfield's  Case,  10  Rep.  94.  Hence 
it  has  been  held  that  a  suit  does  not  lie  bef;re  a  justice  of  the  peace 
for  a  balance  under  100  dollars,  due  on  a  judgment  in  ihe  court  of 
common  pleas;  Eason  v.  Smith,  8  Serg.  fy  Rawle  343  ;  nor,  as  is  said 
by  Mr  Justice  Huston  in  the  same  case,  does  it  lie  on  a  judgment 
before  another  justice  in  this  state,  except  in  the  particular  form  pre- 
scribed by  the  act  of  assembly  in  case  of  the  death  or  removal  of  the 
justice  who  gave  the  first  judgment.  In  this  respect  there  seems  to 
be  no  difference  between  a  judgment  in  this  slate  and  a  sister  state  : 
for  a  judgment  in  the  court  of  a  sister  state,  where  it  has  jurisdiction, 
is  as  binding  and  conclusive  on  the  parlies  under  the  first  section  of 
the  fourth  article  of  the  constitution  of  the  United  States,  as  a  judg- 
ment in  the  same  state,  and  assumpsit  would  not  lie  upon  it.  19 
Johns.  Rep.  162.  A  judgment  before  a  justice  of  the  peace  in  another 
slate  would  come  within  the  same  rule  ;  for  it  is  not  a  foreign  judg- 
ment, but  is  entitled,  under  the  same  clause,  to  have  full  faith  and 
credit  extended  to  it  in  anolher  slate,  provided  it  be  proved  that  the 
subject  matter  was  within  his  jurisdiction  and  the  proceedings  were 
in  all  respects  conformable  to  the  statutes  produced.  3  Wend.  367. 
The  mode  of  authenticating  records,  which  is  prescribed  by  the  act 
of  congress,  has  been  held  not  to  be  exclusive  of  other  evidence  ; 
therefore  the  record  of  judicial  proceedings  not  certified  according  to 
the  acts  of  congress  may  still  be  received  in  evidence.  Baker  v. 
Field,  2  Yeates  532;  Kean  v.  Rice,  12  Serg.  fy  Rawle  203.  For 
these  reasons  we  are  of  opinion  that  the  magistrate  had  no  jurisdic- 
tion of  the  cause  of  action  in  the  present  case,  and  that  the  court 
below  erred  in  rendering  judgment  on  the  demurrer  for  the  plaintiff. 
Judgment  reversed,  and  judgment  on  the  demurrer  for  the  defend- 
ant below. 
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Mix  against  Ackla. 

A  testator  devised  a  tract  of  land,  incumbered  by  a  judgment,  to  his  son, 
subject  to  the  maintenance  of  his  widow  ;  upon  a  sale  of  the  land  by  the  sheriff, 
upon  an  execution  against  the  son,  held  that  the  proceeds  should  be  applied 
to  the  judgments  against  the  son,  and  that  the  purchaser  should  hold  the  land 
incumbered  by  the  judgment  against  the  testator  and  subject  to  the  widow's 
maintenance. 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of  Brad- 
ford county,  appropriating  the  proceeds  of  the  sale  of  the  real  estate 
of  William  Ackla. 

In  1835,  Benjamin  Ackla,  seised  in  fee,  but  indebted  by  judg- 
ment, devised  his  land  in  severally  to  his  four  sons.  To  one  of 
them  he  devised  thus:  "to  my  son  William  Ackla  and  his  heirs,  I 
give  and  bequeath  all  the  residue  and  remainder  of  my  farm  not 
heretofore  disposed  of,  subject  however  to  the  maintenance  of  my 
beloved  wife  Hannah  Ackla  during  her  natural  life,  or  to  my  said 
wife's  dower  should  she  prefer  it  to  her  maintenance."  M.  Hollen- 
back  had  obtained  a  judgment  against  the  devisor  at  February  term 
1833;  and  subsequently  to  his  death  Hiram  Mix  had  obtained 
judgment  against  William,  the  devisee,  at  December  term  1836,  on 
which  the  land  was  sold  to  Edward  Overtoil,  Hollenback's  attorney; 
and  the  money  being  in  court  was  applied  to  Hollenback's  judgment. 
It  did  not  appear  that  there  were  other  incumbrances.  From  this 
decree  there  was  an  appeal  by  Octavius  A.  Holden  who  was  the 
actual  owner  of  Mix's  judgment. 

The  cause  was  argued  in  this  court  by 

Octavius  A.  Holden,  the  appellant,  in  propria  persona;  who  cited,  1 
Dall  501 ;  and  by 

Ellwell  and  Overton,  for  the  appellee,  who  cited,  14  Serg.  fy  Rawle 
257 ;  2  Penn.  Rep.  477. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  question  is,  what  did  the  sheriff's  vendee 
purchase'?  If  only  the  estate  of  the  son,  then  the  son's  creditor  is 
entitled  to  the  proceeds  of  it,  and  the  father's  creditor  may  still  have 
recourse  to  the  land.  It  is  important  that  it  was  sold  expressly  sub- 
ject to  the  widow's  incumbrance.  According  to  Fisher  v.  Kean,  1 
Watts  259,  it  could  not  have  been  sold  discharged  of  it,  nor  conse- 
quently of  an  incumbrance  still  earlier.  In  a  case  like  this,  where 
an  estate  cannot  be  sold  entirely  disincumbered  on  a  younger  judg- 
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ment,  there  are  but  two  ways  to  proceed:  either  to  sell  the  whole  on 
the  lien  which  binds  the  whole;  or  to  sell  the  contingent  interest 
by  itself  on  the  lien  which  binds  it  only  as  a  contingent  interest, 
leaving  a  reserved  fund  for  the  prior  liens  to  pass  with  the  land  into 
the  hands  of  the  purchaser.  By  the  first,  which  is  the  more  bene- 
ficial one  as  it  enables  the  purchaser  safely  to  bid  an  outside  price, 
the  purchase  money  is  applied  to  the  incumbrances  in  their  order ; 
by  the  second,  which  is  less  productive  as  the  purchaser  bids  at  a 
risk  which  requires  him  to  keep  the  price  decisively  within  the  value, 
the  purchase  money  is  consecutively  applied  to  the  liens  posterior  to 
the  incmnbrance  which  could  not  be  divested.  This  is  a  case  in 
which  a  disincumbered  title  could  not  be  sold  on  the  younger  judg- 
ment because  the  widow's  paramount  incumbrance  could  not  be 
divested  by  it ;  nor  consequently  could  the  estate  be  sold  on  it  for  a 
full  price.  What,  then,  would  be  the  effect  of  applying  the  proceeds 
of  the  actual  sale  to  the  elder  judgment'?  Should  they  fall  short  of 
actual  satisfaction,  the  creditor,  though  entitled  to  the  clear  benefit  of 
the  whole  estate,  would  be  postponed  to  the  widow  who  is  an  in- 
cumbrancer  paravail;  for,  I  take  it,  he  could  neither  sell  the  land  over 
again  and  get  the  avails  a  second  time,  nor  sell  the  widow's  interest 
by  itself.  Even  an  inchoate  right  of  dower  was  held,  in  Riddles- 
berger  v.  Mentzer  (ante  141),  not  to  be  a  subject  of  separate  execu- 
tion. But  why  should  he  be  allowed  to  strip  the  younger  creditor 
of  the  price  of  his  contingent  interest?  He  who  alone  can  turn  the 
entire  interest  into  cash  for  the  benefit  of  all,  refuses  to  do  so,  nor 
can  the  younger  creditor  compel  him  ;  what  course,  then,  is  left  to 
the  latter  but  to  sell  the  resulting  or  contingent  interest  for  what  it  will 
fetch  1  It  may  be  worthless  ;  but  a  purchaser  may  be  found  to  give 
something  for  it,  and  of  that  chance  the  younger  creditor  ought  not 
to  be  deprived.  Yet  he  would  be  deprived  of  it,  had  the  senior  cre- 
ditor a  preferable  right  to  the  proceeds.  It  would  enable  him  to 
exact  the  purchase  money  even  from  the  junior  creditor  himself, 
having  bought  in  the  resulting  interest  at  a  risk  to  protect  his  lien. 
Such  a  right  could  result  but  from  an  actual  sale  of  the  whole  estate 
for  purposes  of  general  distribution  ;  but  as  the  younger  creditor  is 
incompetent  to  that,  he  must  be  allowed  to  sell  his  peculiar  interest 
for  himself.  Were  he  permitted  to  sell  free  from  all  but  the  widow's 
incumbrance,  he  might  interfere  with  the  right  of  him  who  is  entitled 
to  sell  so  as  to  divest  it.  On  the  other  hand,  to  allow  that  creditor  to 
treat  the  transaction  as  a  sale  of  the  contingent  interest  by  suffering 
the  proceeds  to  go  into  the  junior  .creditor's  hands,  or  to  treat  it  as  a 
sale  of  the  whole  by  taking  them  to  himself,  would  cast  a  ruinous 
obscurity  over  the  biddings  ;  for  the  purchaser,  uncertain  whether 
he  were  bidding  for  the  entire  interest  or  a  contingency,  would 
keep  the  price  within  the  limits  of  certain  protection  in  either  event. 
Thus,  to  satisfy  the  elder  judgment  out  of  the  purchase  money, 
would  put  just  so  much  into  the  purchaser's  pocket,  at  the  younger 
creditor's  expense.  But  to  authorize  a  sale  of  his  contingent  interest 
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for  himself,  will  inform  the  purchaser  exactly  what  he  buys,  the 
elder  creditor's  fund  will  be  reserved  for  him,  the  widow's  mainte- 
nance will  be  protected,  and  the  younger  creditor  will  have  his  re- 
medy ;  so  that  the  property  will  fetch  a  full  price,  the  rights  of  the 
parties  be  fixed,  and  complete  justice  done  to  all. 

Decree  of  the  court  below  reversed,  and  the  proceeds  of  the  sale 
ordered  to  be  applied  to  Mix's  judgment. 


Carmalt  against  Platt. 

A  contract  for  the  purchase  and  sale  of  a  mill  and  land,  and  embracing  other 
matters  connected,  in  the  contemplation  of  the  parties  at  the  time,  with  the  en- 
joyment and  profits  of  the  mill,  will  be  considered  an  entire  contract,  so  as  to 
enable  the  vendor  to  enforce  performance  of  it  by  ejectment,  upon  the  legal  title 
retained  by  him. 

In  an  action  of  ejectment  to  enforce  the  specific  performance  of  a  contract 
for  the  purchase  and  sale  of  land,  evidence  of  improvements  made  by  the  vendee, 
or  the  enhancement  in  value  of  the  land  since  the  date  of  the  agreement,  is  im- 
material and  irrelevant  to  the  issue,  and  it  is  error  to  receive  it. 

The  rule  which  requires  the  best  evidence  the  nature  of  the  case  will  admit 
to  be  given,  will  not  be  strictly  applied  to  the  case  of  testimony  given  to  the 
court,  upon  an  objection  to  a  witness,  to  establish  his  incompetency  by  proof  of 
his  interest. 

• 

ERROR  to  the  common  pleas  of  Susquehanna  county. 
Caleb  Carmalt  against  Samuel  Platt.     Ejectment  for  ten  acres  of 
land  and  a  saw  mill.     This  action  arose  out  of  the  following  contract 
for  the  sale  of  the  land  in  dispute  by  the  plaintiff  to  the  defendant: 

"Articles  of  agreement  made  the  14th  day  of  January  A.  D. 
1835,  between  Samuel  Platt  of  the  one  part,  and  Caleb  Carmalt  of 
the  other  part,  witnesseth,  that  the  said  Samuel  Platt  for  himself, 
his  heirs,  executors  and  administrators,  doth  covenant  and  agree  to 
procure  from  off  the  lands  hereinafter  described,  sixty  thousand  feet 
of  white  pine  boards,  the  timber  for  making  of  which  shall  be  cut 
clear  as  it  stands  on  the  land,  and  the  boards,  when  made,  to  be  piled 
or  stacked  up  and  covered,  so  as  to  secure  them  from  decay  and  fit 
them  for  market,  to  be  delivered  at  the  mill  hereinafter  mentioned,  or 
at.  some  other  place  equally  convenient  for  hauling  to  the  said  Caleb 
Carmalt's  residence:  and  the  said  Caleb  Carmalt  agrees  to  grant  and 
convey  unto  the  said  Samuel  Platt  ten  acres  of  land,  with  the  mill 
and  improvements  thereon  erected,  lately  belonging  to  Edward  Cox, 
situate  on  the  west  branch  of  Choconut  creek,  in  Choconut  town- 
ship, adjoining  and  lying  south  of  the  lot  contracted  for  by  Isaac 
Addison,  and  adjoining  and  lying  west  of  the  lot  of  Joseph  Addison  ; 
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together  with  the  right  and  privilege  of  entering  upon  the  land  of 
said  Caleb  Carmalt,  adjoining  on  the  west  to  the  extent  of  three  hun- 
dred acres  (being  the  two  lots  originally  surveyed  for  Edward  Cox 
and  Walter  Slater)  bounded  by  the  New  York  state  line,  by  the  lots 
of  Isaac  and  John  Addison,  by  John  Seymour,  and  by  the  lot  sur- 
veyed for  William  Alloway,  and  to  cut,  haul  and  carry  away  pine 
timber  growing  and  lying  thereon,  and  the  same  to  use,  saw  and 
dispose  of  for  his  own  benefit  and  advantage. 

"And  the  said  Caleb  Carmalt  further  agrees  to  perform  the  con- 
tract made  with  the  said  Samuel  Platt,  relative  to  the  erection  of  a 
dam  upon  the  said  stream,  as  far  as  to  pay  the  50  dollars  in  neat 
stock  or  oxen  mentioned  and  expressed  in  the  said  contract  (dated 
20th  August  1834),  whenever  the  same  is  completed  according  to  the 
said  contract ;  and  also  to  pay  the  said  Samuel  Platt  for  the  above 
mentioned  lumber  the  sum  of  300  dollars,  when  the  same  is  sawed, 
piled,  stacked  and  delivered  as  aforesaid. 

"  And  the  said  Samuel  Platt  further  agrees  to  pay  for  the  said  mill 
and  the  privilege  above  mentioned  and  set  forth,  the  sum  of  525  dol- 
lars, to  be  paid  in  lumber  at  the  customary  prices,  and  to  pay  therefor 
at  the  rate  of  five  per  cent  per  annum,  until  the  time  appointed  for 
delivering  the  said  lumber,  piled,  stacked  and  covered  as  aforesaid  ; 
the  payments  to  be  made  as  follows,  to  wit,  fifteen  thousand  feet  of 
lumber  in  each  and  every  year  until  the  whole  amount  be  paid  ;  and 
further  it  is  understood  and  agreed  by  and  between  both  the  said 
parties,  that  nothing  herein  contained  shall  be  so  construed  as  to  im- 
pair the  right  of  said  Caleb  Carmalt  or  prevent  him  or  his  repre- 
sentatives from  selling  or  disposing  of  the  said  three  hundred  acres 
of  land  or  any  part  thereof,  always  reserving  unto  the  said  Samuel 
Platt  the  full  and  exclusive  right  of  privilege  of  cutting  and  carrying 
away  the  said  pine  timber  as  aforesaid,  which  is  to  be  done  by  him 
whenever  such  purchasers  may  wish  to  clear  the  land,  and  shall 
notify  him  thereof;  and  in  default  of  removing  the  timber,  the  said 
Caleb  Carmalt  shall  be  entitled  to  recover  in  the  same  manner  as  if 
the  said  Samuel  Platt  had  removed  the  same  ;  the  purchaser  to  give 
him  three  months'  notice  to  remove  the  pine  timber  from  every  twenty 
acres  he  may  wish  to  clear." 

After  the  agreement  was  read  to  the  jury,  much  evidence  was 
given  on  the  subject  of  a  part  performance  oif  the  agreement,  in  which 
the  plaintiff  established  the  fact  that  much  of  the  lumber  he  had  re- 
ceived upon  the  contract  was  not  merchantable,  and  a  large  portion 
of  that  which  the  defendant  was  to  give  him  was  not  delivered  at 
all. 

The  defendant  offered  to  prove  that  since  he  had  obtained  the 
possession  of  the  mill  and  land  he  made  valuable  improvements 
upon  it. 

This  evidence  was  objected  to  by  the  plaintiff  as  irrelevant,  but 
the  court  overruled  the  objection  and  the  evidence  was  given  ;  the 
court  sealed  a  bill  of  exception. 
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The  plaintiff  offered  John  S.  Peironnett  as  a  witness,  to  whose'com- 
peiency  the  defendant  objected  on  the  ground  of  interest,  and  called  a 
witness  to  prove  to  the  court  "  that  he  saw  in  possession  of  Peironnett 
a  deed  to  him  from  the  plaintiff  for  the  land  mentioned  in  the  agree- 
ment, and  that  Peironnett  told  the  witness  that  he  had  purchased 
the  land  from  Carmalt."  This  evidence  to  the  court  was  objected  to 
because  it  was  not  the  best  evidence;  the  deed  itself  should  have 
been  produced.  The  court  heard  the  evidence  and  rejected  the  wit- 
ness. Plaintiff  excepted. 

The  plaintiff  also  offered  to  show  that  the  property  was  enhanced 
in  value  by  proving  what  was  its  value  at  the  time  of  trial.  This 
was  objected  to  by  the  defendant ;  but  the  court  overruled  the  ob- 
jection and  sealed  an  exception. 

The  jury  gave  the  following  verdict. 

"  In  the  above  suit  we  find  for  the  defendant,  for  the  lumber,  in 
the  amount  of  75  dollars  and  35  cents  with  costs." 

Upon  which  the  court  directed  the  verdict  to  be  entered  generally 
"  for  the  defendant  with  costs." 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  suit  is  brought  to  enforce  the  performance  of  a 
contract.  The  defendant,  as  the  plaintiff  alleges,  failed  to  deliver, 
according  to  (he  articles,  sixty  thousand  feet  of  while  pine  boards 
within  a  reasonable  time,  and  also  fifteen  thousand  feet  of  lumber  in 
each  and  every  year.  The  defendant  alleges  that  he  has  performed 
his  contract  according  to  its  true  intent  and  meaning ;  but  the  parties 
differ  as  to  the  construction  of  the  agreement,  and  this  is  the  first 
question  to  be  decided.  The  defendant  contends  that  the  delivery  of 
the  sixty  thousand  feet  of  boards  is  independent  of  the  contract  for 
the  sale  of  the  mill  and  ten  acres;  but  the  plaintiff  insists,  on  the 
other  hand,  that  it  is  an  entire  contract,  and  ihat  the  delivery  of  the 
sixty  thousand  feet  of  boards,  and  the  payment  of  the  525  dollars,  in 
the  manner  specified,  is  the  consideration  for  the  conveyance  of  the 
mill  and  ten  acres,  and  the  privileges  to  cut  lumber  as  granted  to 
the  defendant.  We  are  of  opinion  the  contract  is  entire.  Platt 
covenants  to  deliver  to  Carmalt  sixty  thousand  feet  of  white  pine 
boards,  and  also  to  pay  the  sum  of  525  dollars  in  lumber,  at  the  cus- 
tomary prices,  with  interest,  &c.,  at  the  rate  of  fifteen  thousand  feet 
in  each  and  every  year,  until  the  whole  amount  is  paid.  In  consid- 
eration whereof,  Carmalt  agrees  to  convey  to  plaintiff  the  mill  and 
ten  acres  of  land  with  the  right  and  privilege  of  entering  and  cutting 
and  taking  lumber  from  an  adjoining  tract  of  three  hundred  acres. 
He  further  agrees  to  pay,  on  the  delivery  of  the  sixty  thousand  feet 
of  lumber,  the  sum  of  300  dollars.  The  latter  was  without  doubt  a 
mutual  benefit,  and  was  so  intended.  It  enables  Platt  to  provide 
the  meansof  paying  for  the  property  in  cash  if  so  disposed,  and  further, 
it  amounts  to  a  sale  of  the  timber  of  Carmalt,  which  would  otherwise 
be  unproductive.  By  the  arrangement,  Carmalt  gets  lumber  in  its 
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manufactured  state  worth  9  dollars  per  thousand,  for  5  dollars ; 
leaving  a  clear  profit  on  the  sale  of  his  lumber  of  4  dollars  per  thou- 
sand. It  is  very  plain,  that  the  various  interpretations  of  the  agree- 
ment (all  of  which  it  is  useless  to  state)  are  so  dependent,  that  the  one 
would  have  not  been  entered  into  by  either  party  without  the  other. 
They  constitute  one  whole.  In  the  articles,  when  they  come  to  the 
covenant  on  the  part  of  Platt,  the  language  following  is  used :  "  and 
the  said  Samuel  Platt  further  agrees  (that  is  to  say,  in  addition  to 
the  delivery  of  the  sixty  thousand  feet  of  boards)  to  pay  for  ihe  saw 
mill,  and  the  privileges  above  mentioned  and  set  forth,  the  sum  of 
525  dollars,  to  be  paid  in  lumber  at  the  customary  prices."  By  the 
privileges  above  mentioned  and  set  forth,  is  meant,  the  right  which 
Platt  acquired  to  enter  upon,  &c.  the  said  three  hundred  acres  be- 
longing to  Carmalt,  and  which  adjoined  the  land  which  Carmalt 
agreed  to  convey  :  in  the  agreement  no  time  is  fixed  for  the  delivery 
of  the  boards  ;  but  the  defendant  is  not  bound  to  deliver  them  imme- 
diately, but  he  has  a  reasonable  time  for  that  purpose,  of  which  the 
jury  must  judge.  It  follows  from  this,  that  if  the  defendant  has  failed 
to  perform  the  contract  in  this  particular,  the  plaintiff  is  entitled  to  a 
verdict.  But  the  plaintiff  insists  from  this,  that  the  defendant  has 
altogether  failed  in  the  performance  of  the  contract,  inasmuch  as 
the  lumber  which  he  delivered  in  discharge  of  his  engagement  was 
not  of  a  merchantable  quality.  But  whether  it  were  or  not  is  im- 
material, if  accepted  by  the  plaintiff.  It  is  very  true,  that  he  was 
not  bound  to  receive  cullings,  or  lumber  which  was  not  merchantable  ; 
but  he  should  have  taken  the  objection  at  the  time.  It  is  too  late 
to  complain  after  having  received  it  without  objection.  The  de- 
fendant contracted  to  deliver  seventy-five  thousand  feet  of  lumber  in 
each  and  every  year,  until  the  525  dollars  were  paid,  at  the  cus- 
tomary prices;  that  the  injury  which  will  result  to  the  plaintiff  will 
be  the  prolongation  of  the  time  for  the  payment  of  the  purchase 
money  ;  for  he  is  compelled  only  to  pay  the  value  of  the  lumber  ac- 
cording to  the  quality.  By  accepting  the  lumber,  he  waives  all 
exception  of  that  kind.  It  would  be  a  surprise  to  the  defendant  to 
allow  the  exception  now,  after  he  has  induced  the  defendant  to 
believe  that,  in  this  respect  at  least,  he  has  faithfully  complied  with 
his  engagements. 

The  court  permitted  the  defendant  to  give  evidence  of  repairs  and 
improvements  to  the  mill,  of  the  value  of  the  property,  and  that  it  is 
enhanced  in  price.  Why  this  evidence  was  deemed  material,  we 
are  at  a  loss  to  conjecture.  The  point  in  issue  is,  whether  the 
defendant  has  performed  his  contract ;  and  whether  the  property  is 
improved,  or  is  more  or  less  valuable,  cannot  affect  that  question.  If 
the  defendant  has  failed  in  his  engagement,  he  acquires  no  equity 
from  the  improvement  of  the  property,  or  its  enhancement  in  value. 
The  court  and  counsel  would  seem  to  have  viewed  this  action  as 
intended  to  rescind  the  contract,  or  toenforce  a  forfeiture  as  in  the  case 
of  an  estate  on  condition.  But  this  is  an  entire  mistake  of  the  nature 
vn. — 2  c 
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of  the  suit.  The  plaintiff  retained  the  legal  title  to  the  premises, 
and  the  ejectment  is  brought  as  on  an  equitable  mortgage,  to  compel 
the  defendant  to  perform  the  contract  by  payment  of  the  purchase 
money,  or  otherwise  to  comply  with  the  stipulations  of  the  agree- 
ment. The  ejectment  is  in  the  nature  of  a  bill  in  chancery,  which 
the  jury,  under  the  direction  of  the  court,  may  mould  into  such 
a  shape  as  to  do  substantial  justice.  If  the  jury  should  believe 
that  the  defendant  has  performed  his  contract,  he  is  entitled  to  a 
verdict;  but  if,  on  the  other  hand,  they  think  he  has  failed  in  whole 
or  in  part,  he  may  be  enforced  to  do  his  duty  by  a  conditional  verdict 
for  the  plaintiff,  to  be  released  upon  a  compliance,  &c.  at  a  time  to 
be  fixed  and  ascertained  by  the  jury.  The  jury  should  also  ascertain 
and  find  specially,  in  what  particular  the  defendant  has  failed  to 
perform,  in  order  that  he  may  know  what  he  is  required  to  do  to 
retain  the  possession  of  the  land.  It  will  also  be  the  duty  of  the  jury 
to  consider,  whether,  as  the  defendant  alleges,  the  parties  came  to  a 
new  agreement,  on  a  different  consideration,  as  to  the  delivery  of 
the  fifteen  thousand  feet  of  lumber ;  for  if  they  have,  the  defendant  is 
entitled  to  the  benefit  of  it. 

The  plaintiff  further  complains  of  the  rejection  of  Peironnett  as 
a  witness.  To  exclude  the  testimony,  the  defendant  proved  as 
follows:  "a  year  ago  last  winter,  Peironnett  showed  me  (the  wit- 
ness) a  contract  or  deed  with  Carmalt :  Carmali's  name  was  to  it. 
It  was  for  a  lot  of  land  surveyed  to  Cox,  and  of  which  Platt  was 
then  in  possession.  Peironnett  said  he  was  the  owner  of  the  land. 
That  was  his  deed  for  it."  If  the  witness  is  believed,  the  deed  em- 
braced the  land  in  dispute,  and  clearly  shows  an  interest  in  Peiron- 
nett. The  objection  was  that  it  was  not  the  best  evidence,  and  that 
a  subpoena  duces  tecum  should  have  been  served  on  Peironnett  to  pro- 
duce the  deed.  Whether  Peironnett  would  be  bound  to  produce  a 
deed  in  such  a  case,  I  shall  not  inquire.  To  show  interest  in  a  wit- 
ness, you  have  one  of  two  modes.  To  examine  the  witness  on  his 
voir  dire,  or  to  show  an  interest  by  testimony  aliunde.  But  what  is 
the  precise  nature  of  the  testimony  required  in  the  latter  case,  has  not 
been  directly  decided.  Proof  of  the  confessions  of  a  witness  that  he 
is  interested  or  otherwise  incompetent,  will  not  exclude  him  ;  but 
proof  that  the  party  by  whom  the  witness  is  called  has  acknowledg- 
ed or  declared  him  to  be  interested  is  sufficient  to  exclude  him. 
Pierce  v.  Chase,  8  Mass.  Rep.  487.  This  principle  has  been  also 
ruled  in  this  state,  although  decided  otherwise  in  other  states,  but 
upon  very  questionable  grounds.  The  cases  would  seem  to  show, 
that  the  same  strictness  of  proof  is  not  required  when  the  inquiry  is  a 
preliminary  one  for  the  court,  as  this  must  depend  in  a  great  mea- 
sure on  their  sound  discretion.  There  is  but  little  danger  in  relax- 
ing the  rule  on  such  an  inquiry  that  the  best  evidence  must  be  pro- 
duced, although  I  admit  that  the  court  should  not  exclude  a  witness 
on  slight  grounds,  as  it  is  better  in  a  doubtful  case  of  interest  to  re- 
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fer  the  whole  matter  to  the  jury.  It  cannot  be  expected  that  a  party, 
in  anticipation  that  an  interested  witness  will  be  offered,  will  at  all 
times  be  prepared  with  the  best  evidence  to  show  his  incompetency  ; 
hence  other  and  inferior  evidence  may  be  sufficient  to  exclude  a  wit- 
ness. Here,  although  the  deed  was  not  produced,  nor  notice  to  pro- 
duce it  given,  yet  its  existence  was  proved  by  a  person  who  saw  it. 

"For  these  reasons  we  think  the  point  was  correctly  ruled  ;  we  do 
not  think  proper  to  interfere  on  legal  grounds  in  a  case  where  some- 
thing must  be  left  to  the  discretion  of  the  court,  who  are  more  cog- 
nizant of  the  circumstances  than  we  can  be. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Irvine  against  Bull. 

Common  law  actions  may  be  used  to  compel  the  specific  performance  of  an 
agreement  for  the  purchase  and  sale  of  lands,  by  means  of  a  conditional  ver- 
dict, or  by  so  regulating  its  amount  as  to  make  performance  less  grievous  than 
payment. 

In  an  action  on  a  contract  for  the  purchase  and  sale  of  land,  when  the  plain- 
tiff seeks  to  compel  specific  performance,  evidence  of  the  value  of  the  land  is 
pertinent  to  the  issue. 

A  declaration  containing  in  substance  all  the  essentials  of  a  good  cause  of 
action  is  sufEcient  after  verdict;  although  bad,  if  objection  had  been  made  upon 
the  trial. 

ERROR  to  the  common  pleas  of  Bradford  county. 

David-M.  Bull  against  Andrew  Irvine.  Action  on  the  case;  the 
verdict  and  judgment  were  for  200  hundred  dollars. 

The  facts  of  the  case  and  the  points  ruled,  are  distinctly  stated  in 
the  opinion  of  the  court. 

Ellwell  and  Willislon,  for  plaintiff  in  error.  If  a  vendor  without 
any  fault  or  fraud  is  unable  to  make  a  good  title,  and  offers  to  return 
the  purchase  money,  the  purchaser  cannot  recover  for  the  imaginary 
loss  of  a  good  bargain.  2  Bl.  R.  1078  ;  4  Jlmer.  Com.  Law  95  ;  2 
Wend.  399  ;  6  Wheat.  106 ;  2  Saund.  169  ;  7  Cowen  687. 

Overton,  for  defendant  in  error,  on  the  same  point,  cited,  12  Law? 
Lib.  89  ;  Ross  on  Fend.  368;  2  Cam.  Ca.  Er.  216;  2  East  211  ; 
2  Taunt.  207 ;  2  Penns.  Rep.  219. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  question  in  this  cause  arose  on  the  following 
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statement  of  facts,  which  I  will  arrange  according  to  the  order  of 
time,  without,  in  all  cases,  regarding  the  order  in  which  they  came 
before  the  court. 

About  the  close  of  1828  Irvine  and  Bull  agreed  by  parol  for  the 
sale  and  purchase  of  a  vacant  lot  in  the  town  of  Towanda.  The 
price  was  to  be  50  dollars,  to  be  paid  in  cash  when  a  deed  was  made 
and  delivered,  but  it  did  not  appear  that  any  day  was  precisely  ap- 
pointed. Soon  after  this,  the  father-in-law  of  Bull  called  on  Irvine 
and  informed  him  he  had  the  money  ready  to  pay,  and  wanted  the 
deed.  Irvine  was  sick,  but  said  he  would  have  a  surveyor  and  mark 
out  the  lot  and  give  the  deed  at  the  December  court,  when  he  would 
want  the  money.  The  same  person  at  the  appointed  time  called 
and  offered  the  money.  The  deed  was  not  made,  but  an  assurance 
given  that  it  would  soon  be  ready.  Early  in  the  spring,  Irvine  called 
on  the  brother  of  Bull  to  see  the  lot  surveyed  and  marked,  and  this 
was  done.  D.  M.  Bull,  who  did  not  live  in  Towanda,  soon  after 
this,  had  a  fence  put  round  the  lot  and  leased  it  to  a  person  who 
planted  it  with  potatoes,  beans,  &c.,  and  planted  some  fruit  trees ; 
and  Bull  next  winter  agreed  to  lease  it  to  the  same  tenant  for  another 
year.  The  next  spring  Irvine  applied  to  that  tenant  and  offered  him 
another  lot  to  cultivate,  because  he  said  he  wished  to  give  the  pos- 
session of  the  lot  in  question  to  a  person  who  had  a  promise  of  ano- 
ther lot  from  Irvine;  he  said  his  object  was  not  to  get  Bull  out  of 
possession,  whose  right  he  admitted. 

Some  time  after  this  Irvine  and  Mr  Cash  and  Bull's  brother  being 
near  the  lot,  Irvine  said  he  had  sold  the  lot  too  cheap  and  he  would 
give  D.  M.  Bull  20  dollars  to  recant,  and  Cash  said  he  would  give 
20  dollars  more.  At  one  time  Irvine  went  to  the  brother  of  Bull 
and  asked  where  D.  M.  Bull  lived,  and  was  told  at  Munroe  in  that 
county.  Irvine  said  he  wanted  the  money  in  one  hour.  D.  M. 
Bull  at  one  time  offered  the  money  to  Mr  Cash  who  refused  to  re- 
ceive it.  It  being  reported  that  Cash  and  Kinney  had  an  interest 
in  the  lot,  the  brother  of  Bull  went  to  them  and  they  both  informed 
him  that  Irvine  had  power  to  make  a  good  title. 

In  the  spring  of  1831  Bull  again  leased  it  to  his  former  tenant, 
who  ploughed  and  planted  it,  and  as  his  corn  was  coming  up  Irvine 
went  in  and  ploughed  it  up,  and  when  the  tenant  came,  drove  him 
off  with  threats.  Soon  after  this,  Bull  tendered  and  counted  the 
money  to  Irvine,  who  ordered  him  away  with  abusive  language. 

The  plaintiff  called  witnesses  to  prove  the  value  of  the  lot  from 
the  time  of  the  contract  up  to  the  time  of  the  trial.  This  was 
objected  to  and  admitted,  and  exception  was  taken  to  the  opinion  of 
the  court. 

The  witnesses  proved  that  improvements  by  the  state  or  directed 
by  act  of  assembly  had,  soon  after  this  contract,  raised  the  price  of 
lots  in  this  borough,  so  that  probably  this  lot  would  have  sold  for 
600  or  700  dollars. 

After  this,  (and  it  does  not  in  the  paper  book  appear  by  which 


July  1838.]  OF  PENNSYLVANIA.  325 

[Irvine  v.  Bull.] 

party,  but  as  I  understand  it  by  the  defendant)  there  was  given  in 
evidence  a  declaration  of  trust,  dated  the  27th  of  October  1830,  by 
which  Irvine  declares  he  held  the  lot  and  other  property  in  trust  for 
Simon  Kinney,  David  Cash  and  himself,  each  one-third.  The  paper 
recites  a  conveyance  from  John  M.  Robinson  to  Irvine,  dated  the 
13th  of  August"l826. 

This  declaration  of  trust  was  not  recorded  until  the  16lh  of  Sep- 
tember 1833. 

There  was  also  shown  a  deed,  dated  ihe  12th  of  January  1836, 
by  which  Simon  Kinney  sold  one-third  of  this  lot  to  M.  Mason  for 
150  dollars. 

Also  on  the  31st  of  March  1837  a  deed  from  David  Cash  to  J.  Bar- 
stow  for  one-third  of  this  lot  for  300  dollars. 

There  was  also,  given  in  evidence  a  deed  from  Irvine  to  D.  M. 
Bull  for  the  lot  in  question,  dated  the  llth  of  October  1833. 

This  case  had  been  commenced  of  February  term  1832,  and  tried, 
as  appeared  by  the  record,  in  September  1833,  and  brought  to  this 
court  and  reversed,  see  4  Watts  287.  At  that  trial  the  jury  had  given 
a  verdict  in  favour  of  Bull  for  300  dollars,  to  be  released  if  Irvine 
executed  a  deed  to  Bull  within  thirty  days  and  paid  the  costs.  On 
this  account  Irvine  had  made  and  offered  the  deed  last  mentioned. 
But  on  the  16th  of  September  1833  he  had,  or  they  had,  recorded 
his  declaration  of  trust  for  Kinney  and  Cash,  and  Bull  refused  to 
accept  the  deed  offered. 

To  understand  the  ground  on  which  the  first  bill  of  exceptions 
was  decided,  it  is  proper  to  state  that,  not  having  a  court  of  chancery, 
our  predecessors  adopted  modes  of  using  and  applying  common  law 
actions,  unknown  where  there  is  a  common  law  court,  and  also  a 
court  of  chancery.  Thus,  to  compel  a  specific  performance,  an  ac- 
tion on  the  case  was  brought,  stating  the  agreement  and  such  facts 
as  would  be  sufficient  to  induce  a  chancellor  to  decree  specific  per- 
formance. This  was  usually  coupled  with  other  counts,  for  damages 
for  breach  of  the  contract,  and  the  jury  might  give  damages  for  a 
sum  so  large,  as  that  the  vendor  would  make  a  deed,  rather  than 
pay  such  sum,  and  the  verdict  was  conditional  for  so  much,  to  be 
released  on  making  a  deed  within  a  specified  time  and  paying  the 
costs.  This  mode  of  proceeding  is  not  always  adopted,  but  we 
maintain  an  ejectment  by  the  purchaser  against  the  vendor,  and  on 
proving  the  contract  and  compliance  with  it,  and  if  money  has  been 
tendered  and  refused,  bringing  it  into  court,  the  jury  may  find  a  ver- 
dict for  the  plaintiff,  and  he  is  put  into  possession,  and  the  vendor 
takes  the  money  tendered  and  generally  makes  a  deed,  or  if  he  be 
obstinate,  the  record  is  the  evidence  of  title  in  the  person  who  reco- 
vered. This  last  mode  is  the  most  usual  and  in  many  cases  prefer- 
able, but  not  always  so,  and  perhaps  would  not  have  been  so  in  the 
case  before  us. 

At  the  first  trial  the  narr.  did  not  contain  a  count  setting  out  the 
contract,  and  possession  delivered,  and  improvements  made,  and  all 
vn. — 2  c* 
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the  circumstances  which  in  chancery  would  have  led  to  a  decree  for 
specific  performance ;  and  the  conditional  verdict  and  judgment  on 
it  were  reversed  by  this  court.  When  the  cause  went  back,  a  count 
containing  such  particular  designations  was  added ;  and  as  the  cause 
progressed,  and  at  the  time  testimony  to  prove  the  value  was  offered, 
the  court  and  the  plaintiffs  counsel  supposed,  and  had  a  right  to 
suppose,  the  jury  might  consider  it  a  case  which  would  warrant  them 
to  find  a  verdict  for  such  amount  as  would  induce  the  vendor  to 
comply  with  his  contract  rather  than  pay  the  amount  of  the  verdict. 
This  could  only  be  done  by  ascertaining  the  present  value  of  the  lot 
and  giving  a  conditional  verdict  for  a  sum  at  least  equal  to,  or  greater 
than  that  value.  In  a  court  of  chancery,  if  Bull  had  made  out  a 
case  which  entitled  him  to  a  specific  performance,  the  chancellor 
would  have  compelled  Irvine  to  make  a  conveyance  and  deliver  the 
lot,  without  regard  to  whether  a  canal  by  the  state  or  any  other 
matter  had  increased  its  value,  or  to  how  much  its  value  was  in- 
creased ;  and  to  make  our  mode  of  proceeding  equivalent,  we  must 
adopt  the  same  principle,  viz.,  that  the  purchaser  is  entitled  to  the 
lot  as  it  at  present  is,  and  give  a  verdict  which  will  compel  the  vendor 
to  convey  it,  or  not  leave  him  a  gainer  by  refusing  to  comply  with 
his  contract. 

In  this  point  of  view  and  in  this  stage  of  the  cause  there  was  no 
error  in  receiving  the  testimony. 

After  this  evidence  had  been  given,  it  was  shown  that  Irvine  was 
a  trustee  for  two  others,  each  equally  interested  with  himself;  and 
it  seems  to  have  been  assumed  by  the  court  and  counsel  that  as  Kin- 
ney  and  Cash  had  each  conveyed  his  one-third  to  other  persons,  it 
had  become  impossible  for  Irvine  to  convey  to  Bull  the  whole  lot, 
and  therefore  a  specific  performance  was  impossible  and  to  be  laid 
out  of  view.  It  is  not  necessary  to  inquire  whether,  if  this  case  was 
before  a  chancellor,  and  it  appeared  that  the  purchasers  from  Kinney 
and  Cash  bought  after  this  suit  brought  and  once  tried,  and  with 
this  and  in  addition  actual  notice  of  a  previous  contract  to  sell  to 
Bull,  there  would  or  would  not  have  been  a  decree  compelling  all  of 
them  to  convey;  nor  whether,  if  Bull  had  brought  an  ejectment,  he 
could  have  recovered  the  lot  against  all  of  them. 

There  was  much  argument  here,  and  many  authorities  were  cited, 
to  prove  what  was  the  measure  of  damages  where  goods  are  contracted 
for  and  to  be  delivered  at  a  future  period  $  and  though  no  express 
decision  on  the  subject  of  a  contract  for  the  sale  of  lands  was  cited, 
or  if  the  case  in  2  Bl.  Rep.  1078  is  to  be  considered  such,  perhaps 
it  is  very  distinguishable  from  this  case,  it  purports  to  state  the  law 
in  a  case  where  the  vendor,  without  any  fault  or  fraud,  is  unable  to 
convey,  and  we  will  not  say  whether  the  jury  considered  this  ex- 
actly such  a  case. 

Many  of  the  cases  on  this  subject  are  collected  in  the  opinion  of 
the  supreme  court  of  New  York  in  7  Cowen  687  ;  and  for  myself,  I 
am  willing  to  agree  to  the  whole  of  that  opinion,  including  its  limi- 
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talions  and  exceptions.  There  is  no  question  before  us  on  this  part 
of  the  cause.  The  court  and  counsel,  as  I  said,  assumed  that  the 
question  on  the  count  to  compel  a  specific  performance  was  removed 
from  consideration;  and  on  the  counts  for  damages  for  breach  of  con- 
tract, the  charge  of  the  court  was  as  favourable  as  they  could  wish, 
and  rather  more  than  they  asked ;  and  there  is  no  error  assigned  to 
this  charge.  Now,  although  the  jury  in  their  verdict  went  far  be- 
yond this  charge,  and  gave  200  dollars  damages,  the  only  remedy 
was  by  motion  for  a  new  trial ;  we,  on  a  writ  of  error,  have  no  power 
to  correct  the  finding  of  a  jury  as  to  the  amount  of  damages. 

But  errors  are  assigned  to  the  declaration;  and  in  truth  there  is 
not  one  of  the  counts  above  exception.  The  additional  count,  on 
which  it  was  intended  to  ask  a  conditional  verdict,  stales  the  tender 
to  have  been  on  a  day  subsequent  to  the  commencement  of  this 
action;  but  it  is  laid  under  a  scilicet,  viz.  "on  the  1st  day  of  April 
1832,  and  at  divers  times  before  and  after."  Now  there  was  no  ex- 
ception to  evidence  on  this  ground  ;  and  it  seems  to  be  settled  that 
although,  if  damages  are  claimed  in  the  narr.  for  a  time  before  or 
after  the  commencement  of  a  suit,  judgment  will  be  arrested  or  re- 
versed on  error,  yet  it  is  also  settled  that  if  the  time  is  laid  under  a 
scilicet,  or  is  insensible  or  impossible,  it  will  be  cured  by  a  verdict. 
2  Saund.  169,  171,  note;  2  Chitt.  PI.  307,  308. 

And  there  is  another  good  reason  :  this  count,  as  appears  by  the 
points  proposed  to  the  court  and  by  the  charge,  was  laid  out  of  view. 

The  verdict  has  also  cured  all  exceptions  to  the  other  parts  of  the 
narr.  In  17  Serg.  fy  Rawle  250,  it  is  said,  that  a  declaration  contain- 
ing in  substance  all  the  essentials  of  a  cause  of  action  is  sufficient  after 
verdict.  And  when  this  cause  was  in  this  court  before,  and  the  narr. 
was  objected  to,  the  chief  justice  said,  "  the  declaration  contains,  in- 
deed, the  substance  of  a  legal  cause  of  action,"  but  was  defective  for 
the  purposes  of  obtaining  the  equitable  relief  given  ;  now  if  then,  and 
at  the  last  trial,  the  defendant  was  aware  of  some  technical  informal- 
ities and  would  not  object  at  the  trial  nor  demur,  hut  took  his  chance 
before  a  jury,  and  this  after  being  told  that  the  narr.  would  be  good 
after  verdict,  it  could  not  reasonably  be  expected  that  we  should  now 
reverse. 

Judgment  affirmed. 
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Bullock  against  Wilcox. 

The  bonafide  holder,  for  value  and  without  notice,  of  a  negotiable  note  made 
to  A.  B.  or  bearer,  is  entitled  to  recover  on  it  against  the  maker,  free  from  all 
subsisting  equities  between  the  original  parties. 

ERROR  to  the  common  pleas  of  Bradford  county. 

This  was  an  action  by  Isaac  Bullock  against  James  Wilcox,  upon 
a  promissory  note  in  the  following  form. 

"For  value  received  I  promise  to  pay  to  William  Simpson  or  bearer 
the  sum  of  twelve  dollars  by  the  20th  of  June  next.  Witness  my 
hand,  July  27th,  1832.  JAMES  WILCOX." 

When  the  note  was  given,  William  Simpson,  Jun.  executed  a  paper 
and  delivered  it  (o  Wilcox,  certifying  what  the  note  was  given  for, 
and  that  if  the  consideration  should  fail,  the  note  should  be  void. 

The  present  plaintiff  was  a  bona  fide,  holder  of  the  note  for  value. 
The  consideration  having  failed,  the  question  was,  whether  he  was 
entitled  to  recover.  The  court  below  decided  that  he  was  not. 
Which  was  the  error  assigned. 

Bulloch,  for  plaintiff  in  error,  cited,  5  Watts  482;  3  Watts  20;  2 
Watts  134;  1  Binn.  433. 

Walkins,  for  defendant  in  error,  cited,  Roberts^  Dig-  375  ;  3  Selw. 
JV.  P.  987;  2  Bl.  Com.  497;  1  Dall  441;  1  Serg.  fy  Raich  182; 
4  Serg.  #  Rawle  186;  8  Serg.  fy  Rawle  483;  9  Serg.  fy  Rawle  196; 
12  Serg.  $  Rawle  265. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  question  presented  here  is,  does  the  holder  of 
a  negotiable  note  for  money,  made  payable  to  W.  S.  or  bearer  at  a 
subsequent  day,  who  has  taken  it  of  W.  S.  in  the  ordinary  course  of 
business,  and  given  for  it  a  valuable  consideration,  without  notice  of 
any  objection  which  the  maker  may  have  to  the  payment  of  it 
when  it  shall  become  due,  hold  it  subject  to  the  equities  which  ex- 
isted between  W.  S.  and  the  drawer;  and  liable  to  all  the  objections 
which  the  latter  had  a  right  to  set  up  against  the  payment  of  it  to 
W.  S.  had  he  not  parted  with  it  ?  That  such  notes  have  grown  out 
of  the  commerce  of  the  country  and  the  exigencies  of  it,  must  be 
admitted  by  all.  They  have  been  resorted  to  and  used  in  commer- 
cial operations  as  a  part  of  the  circulating  medium,  without  which 
the  great  objects  of  commerce  could  not  well  be  accomplished  or  at- 
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tained.  But  in  order  to  make  such  paper  answer  this  great  end,  it 
would  seem  to  be  indispensably  requisite,  that  the  maker,  after  having 
given  currency  to  it,  should  not  be  allowed  to  contest  the  payment 
of  it  at  maturity,  when  in  the  hands  of  an  innocent  and  bona  fide 
holder,  who  has  received  it  in  the  ordinary  course  of  his  business,  and 
given  for  it  a  valuable  consideration  ;  because,  xvhen  such  paper  is 
taken  by  the  holder  from  the  payee  without  indorsement,  it  may  be  said 
to  be  taken  exclusively  on  the  credit  of  the  maker,  it  being  known  to 
the  receiver  that  he  is  perfectly  responsible:  but  if  it  be  held  that  the 
maker  is  at  liberty  to  defend  against  the  payment  of  the  note  in  the 
hands  of  an  innocent  holder,  the  same  as  in  that  of  the  payee,  it 
must  inevitably  detract  from  the  credit  that  otherwise  would  be 
given  to  it,  and  therefore  of  necessity  limit  the  extent  of  its  circula- 
tion ;  in  short,  check  the  currency  of  it,  so  as  to  defeat,  measurably, 
the  very  end  for  which  it  was  designed  by  the  parties,  if  we  are  per- 
mitted to  judge  of  this  from  its  tenor;  which  ought  to  govern  and 
be  regarded  as  the  law  of  the  contract ;  and  more  especially  so  when, 
instead  of  being  inconsistent  with  the  principles  of  sound  policy  and 
the  great  commercial  interests  of  the  country,  the  prosperity  of  which 
is  in  a  less  or  greater  degree  calculated  to  advance  that  of  every  other 
branch  of  business  in  it,  it  seems  to  be  proper  and  necessary  to  pro- 
mote all  these,  as  well  as  to  carry  into  effect  the  intention  of  the  par- 
ties as  expressed  on  the  face  of  the  instrument  itself.  And  even 
where  the  payee  passes  the  note  away  by  indorsing  it,  this  can  fur- 
nish no  reason  for  the  application  of  a  different  rule,  because  the  in- 
dorsement is  only  made  for  the  purpose  of  increasing  the  security 
and  giving  the  greater  credit  to  the  note. 

In  support,  however,  of  the  judgment  of  the  court  below,  deter- 
mining that  the  plaintiff  took  the  note  here  subject  to  all  equitable 
considerations  existing  between  the  drawer  and  the  payee,  the  case 
of  M'Cullough  v.  Huston,  1  Doll.  441,  has  been  cited  ;  as  also  the 
act  of  1797.  The  court,  in  M'Cullough  v.  Huston,  profess  to  be 
governed  entirely,  in  their  decision  of  the  case,  by  the  provisions  of 
the  act  of  1715,  making  bonds  and  notes  given  for  the  payment  of 
money,  and  made  payable  to  assignees  or  order,  assignable  ;  and 
enabling  the  assignees  and  indorsers  thereof  to  maintain  suits  in  their 
names  in  the  same  manner  as  the  obligees  or  payees  might  have 
done.  The  case  of  M'Cullough  v.  Huston,  it  was  said  by  the  late 
Chief  Justice  Tilghman,  12  Serg.  fy  Raicle  265,  though  never  over- 
ruled, has  always  been  regretted.  Anterior  to  that,  I  believe,  it  had 
not  been  overruled,  but  its  correctness  had  been  questioned  by  high 
judicial  authority ;  and  perhaps  spoken  of  as  having  no  binding 
efficacy.  See  Mr  Wharlon's  note  to  it,  in  his  edition  of  1  Dull. 
411,  and  the  cases  and  dicta  therein  referred  to  by  him.  The  legis- 
lature of  this  province  in  1715  may,  and  most  likely  did  not  consider 
promissory  notes,  though  drawn  in  negotiable  form,  for  the  payment 
of  money,  as  appertaining  to  the  commercial  business  of  the  country, 
and  forming  as  it  were  a  part  of  the  circulating  medium  of  it,  with 
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at  least  that  portion  of  the  community  engaged  in  the  business  of 
commerce.  But  in  this,  I  apprehend,  they  were  mistaken  ;  and  that 
their  enactment,  in  regard  to  negotiable  notes,  may  be  considered, 
so  far  as  they  went,  merely  declaratory  of  the  common  or  commercial 
law  of  the  country,  and  not  as  creating  any  new  or  restricting  the 
old  rule  on  the  subject.  And  in  this  light,  it  appears  to  me,  was 
the  act  of  1797  viewed  by  this  court  in  Lewis  v.  Reeder,  9  Serg.  4* 
Rawle  193,  where  they  hold  that  the  consideration  of  a  note  payable 
"  without  defalcation"  cannot  be  inquired  into  in  an  action  by  a  bona 
fide  holder  against  the  maker,  though  the  note  was  not  dated  in  the  city 
or  county  of  Philadelphia,  nor  discounted  by  a  bank,  nor  deposited  in 
a  bank  for  collection.  But  I  take  it,  that  the  principle  of  the  case 
of  M'Cullough  v.  Houston  must  be  considered  as  overruled  by  the 
late  case  of  Camp  v.  Walker,  5  Watts  482.  The  note  there,  it 
is  true,  was  payable  to  "bearer"  as  in  this  case  ;  and  not  to  "  order," 
which  is  the  word  used  in  the  act  of  1715,  as  also  that  of  1797.  But 
I  am  not  disposed  to  regard  this  mere  verbal  difference  as  sufficient 
to  warrant  the  application  of  a  different  rule  to  the  case  of  a  note 
drawn  in  the  one  form,  from  that  of  a  note  in  the  other.  In 
Camp  v.  Walker,  the  action  was  instituted  by  and  in  the  name  of  a 
bona  fide  holder  of  the  note,  who  had  received  it  in  the  ordinary 
course  of  business  from  the  payee  ;  and  this  court  decided,  that  the 
justice  of  the  peace  before  whom  the  suit  was  originally  commenced 
had  jurisdiction  ;  and  held  it  to  be  so  expressly,  because  the  holder  of 
a  negotiable  note  has  nothing  to  do  with  the  original  consideration  ; 
that  he  takes  it  discharged  of  all  equities  between  the  maker  and 
payee.  It  is  true  that  the  case  of  M'Cullough  v.  Huston  was  riot 
brought  to  the  view  of  the  court  in  Camp  v.  Walker;  nor  was  the  consi- 
deration of  the  note  there  sought  to  be  inquired  into  for  the  purpose  of 
setting  the  note  aside  or  defeating  the  ultimate  payment  of  it,  but 
to  show  that  the  justice  could  not  take  cognizance  of  the  claim, 
because  the  note  was  given  to  secure  the  payment  of  part  of  the  pur- 
chase money  of  a  lot  of  ground,  and,  being  thus  founded  upon  a  real 
contract,  was  expressly  excluded  by  the  action  from  the  jurisdiction 
of  the  justice.  The  decision  of  the  court  however  was  right  upon 
commercial  principles  independently  of  the  acts  of  assembly,  and 
must  be  considered  as  governing  the  present  case,  even  to  the  very 
letter,  if  it  were  necessary.  Besides,  it  is  in  accordance  with  the  law, 
as  it  is  adopted  and  understood  in  most,  if  not  in  all  our  sister  states; 
and,  indeed,  I  believe  I  might  add  in  almost  every  civilized  commer- 
cial country.  And,  certainly,  it  is  of  vast  importance  to  the  com- 
mercial world,  that  the  laws,  usages  and  customs  in  relation  to  com- 
merce should  be  the  same  and  as  nearly  uniform  as  circumstances 
will  admit  of,  in  every  part  and  throughout  the  whole  of  it. 
Judgment  reversed  and  judgment  for  the  plaintiff. 
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One  cannot  bind  his  copartners  by  a  sealed  instrument  unless  it  be  executed 
in  the  presence  of  the  others,  and  by  their  direction.  But  if  a  bond  with  a 
warrant  to  confess  judgment  be  executed  by  one,  and  subsequently  all  the 
partners  by  their  attorney  revive  that  judgment,  and  their  lands  be  sold  upon  it 
by  the  sheriff,  the  purchaser's  title  will  be  good. 

Lands  may  be  sold  upon  a  fieri  facias  without  inquisition,  with  the  written 
consent  of  the  defendant  filed;  and  it  matters  not  whether  it  be  filed  before  or 
after  the  sale. 

ERROR  (o  the  common  pleas  of  Bradford  county. 

This  was  an  amicable  action  entered  in  debt  for  the  recovery  of  the 
amount  of  defendants'  bid  at  a  sheriff' ssaleof  lands,  and  it  was  agreed 
that  the  court  should  give  their  opinion  upon  the  following  case  stated, 
and  that  judgment  be  entered  for  the  plaintiff  or  defendant  as  the 
court  might  direct,  subject  to  a  writ  of  error  by  either  party  the  same 
as  if  judgment  had  been  entered  on  the  verdict  of  a  jury. 

Sometime  in  the  year  1833,  Thomas  C.  Smart,  Jun.,  Joseph  S. 
Fowler  and  Benjamin  Marshall,  Jun.  associated  themselves  together 
as  copartners  for  the  purpose  of  manufacturing  lumber,  and  agreed 
to  carry  on  business  under  the  firm  of  T.  C.  Smart,  Jun.  &  Co. 

On  the  10th  of  June  1833,  H.  S.  &  J.  W.  Mercur  conveyed  to 
Benjamin  Marshall,  Jun.  in  fee,  six  hundred  and  sixteen  acres  of 
land  in  Sheshequin  township,  Bradford  county;  and  on  the  16th  of 
September  1833,  the  said  Benjamin  Marshall,  Jun.  by  deed,  after  re- 
citing that  the  purchase  money  had  been  paid  in  equal  shares  by 
himself  and  T.  C.  Smart,  Jun.  and  Joseph  S.  Fowler,  declared  and 
covenanted  that  he  held  the  same  in  trust  for  himself  and  the  said 
Smart  and  Fowler,  in  equal  shares  and  proportions. 

On  the  2d  day  of  September  1833,  the  said  T.  C.  Smart,  Jun.,  Jo- 
seph S.  Fowler  and  Benjamin  Marshall,  Jun.  purchased  from  Oba- 
diah  and  Ralph  Gore  seven  acres  of  land  in  Sheshequin  township 
aforesaid,  which  was  conveyed  to  them,  their  heirs  and  assigns. 

On  the  10th  of  October  1833,  Benjamin  Marshall,  Jun.  released 
his  interest  in  the  above  described  lands  to  T.  C.  Smart,  Jun.  and 
Joseph  S.  Fowler,  who  covenanted  to  pay  all  the  debts  of  T.  C. 
Smart,  Jun.  £  Co. 

On  the  9lh  of  September  1835,  V.  E.  Piollet  sold  and  conveyed  to 
T.  C.  Smart,  Jun.  and  Joseph  S.  Fowler  and  Benjamin  Marshall, 
Jun.,  their  heirs  and  assigns,  three  hundred  and  ninety  acres  of  land 
in  Sheshequin  aforesaid. 
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On  the  9th  day  of  March  1835,  A  very  Gore  indorsed  a  note  to  the 
Towanda  Bank,  drawn  by  T.  C.  Smart,  Jun.  &  Co.  for  the  sum  of 
2500  dollars;  and  to  indemnify  him  against  any  loss  by  reason  of  such 
indorsement,  a  bond  was  drawn  in  the  name  of  T.  C.  Smart,  Jun. 
&  Co.  to  him,  with  a  confession  of  judgment,  and  waiver  of  inquisition 
on  real  estate.  This  bond  was  signed,  T.  C.  Smart,  Jun.  fy  Co.,  and 
was  under  seal.  The  execution  was  by  Benjamin  Marshall,  Jun.  with 
the  consent  and  under  the  direction  of  his  copartners.  This  bond  was 
filed  with  (he  prothonotary  of  Bradford  county,  and  judgment  entered 
thereon,  JVo.  131,  May  T.  1835.  On  the  16th  of  February  1837,  a 
judgment  was  entered  on  a  prczcipe  of  which  the  following  is  a  copy : 

"Henry  Gorev.  T.  C.  Smart,  Jun.,  Joseph  S.  Fowler  and  Benjamin 
Marshall,  Jun.  doing  business  in  the  name  of  T.  C.  Smart,  Jun.  &  Co. 

"  Amicable  scire  facias  to  revive  judgment  and  continue  lien;  Brad- 
ford county  common  pleas;  original  judgment  No.  131,  May  term 
1835. 

"  It  is  agreed  that  the  above  judgment  be  revived  for  the  sum  of 
2564  dollars  70  cents,  to  be  entered  as  if  upon  a  writ  of  scire  facias 
duly  issued  and  served  under  the  act  of  assembly,  with  power  to  issue 
execution  forthwith  and  collect  the  same. 

"JoHN  N.  CONYNGHAM,  Attorney  for  plaintiff. 
"  OVERTON  &  ADAMS,  Attorneys  for  defendants." 

On  the  judgment  a  fieri  facias  was  issued,  and  the  land  described 
in  all  the  before  mentioned  conveyances  was  levied  on  by  the  sheriff. 
Benjamin  Marshall,  Jun.,  for  himself  and  as  attorney  in  fact  for  T.  C. 
Smart  and  Joseph  S.  Fowler  (under  a  full  power  of  attorney  dated 
the  6th  of  March  1837),  signed  an  instrument  in  writing,  dated  the 
6th  of  April  1837,  waiving  the  right  of  inquisition,  and  consenting  to 
a  sale  of  the  same  on  the  fieri  facias. 

This  paper  was  delivered  by  him  to  the  sheriff,  who  went  on  and 
advertised  the  lands  for  sale,  and  returned  the  same  with  the  writ  of 
fieri  facias.  The  lands  included  in  the  deed  of  the  2d  of  September 
1833  were  sold  by  the  sheriff,  on  the  llth  of  May  1837,  to  Edward 
Overton,  the  defendant,  for  the  sum  of  395  dollars;  as  also  those  in- 
cluded in  the  deed  of  the  9th  of  September  1835,  for  the  sum  of  720 
dollars.  The  lands  included  in  the  deed  of  10th  of  June  1833  were 
sold  to  Daniel  Cash  and  John  L.  Webb  for  the  sum  of  4,900  dollars. 
The  purchasers  were  the  highest  and  best  bidders  for  the  same. 

A  deed  for  the  lands  purchased  by  the  defendant  has  been  regularly 
acknowledged  and  tendered  to  the  defendant,  who  refused  to  pay  the 
purchase  money  and  accept  the  same,  alleging  that  he  was  not 
bound  so  to  do,  as  the  deed  would  convey  no  title. 

If  the  court  are  of  opinion  that,  under  the  facts  of  this  case,  the 
plaintiff  is  entitled  to  recover,  then  judgment  is  to  be  entered  for  the 
plaintiff  for  the  sum  of  1115  dollars  with  costs,  and  if  they  should  be 
of  a  contrary  opinion,  then  judgment  to  be  entered  for  the  defendant. 


July  1838.]  OF  PENNSYLVANIA.  333 

[Overton  v.  Tozer.] 

The  court  below  (Herrick,  President)  rendered  a  judgment  for  the 
plaintiff. 

Overton,  for  plaintiff  in  error. 
Williston,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  objections  to  the  validity  of  the  judgment  and 
sheriff's  sale  in  this  case  seem  to  be  without  foundation.  The  origi- 
nal judgment  was  entered  on  a  bond  and  warrant  of  attorney  sealed 
and  delivered  by  one  of  three  partners  in  the  name  of  the  firm,  with 
the  consent  and  by  the  directions  of  the  other  partners.  By  the  im- 
plied authority  resulting  to  each  partner  in  trade  from  the  partner- 
ship, one  cannot  execute  a  sealed  instrument  which  will  be  obliga- 
tory on  the  others,  unless  it  be  sealed  by  the  one  in  the  presence  of 
the  others,  and  by  their  directions.  Hart  v.  Withers,  1  Penns.  Rep. 
285;  Fichthorn  v.  Boyer,  5  Watts  159.  But  the  revival  of  this 
judgment  was  clearly  by  all  the  partners  ;  being  by  the  agreement  of 
their  attorneys:  and  if  the  original  judgment  were  defective,  yet  the 
judgment  of  revival  is  in  force  unreversed,  and  would  authorize  a 
sale  and  conveyance  of  the  title  to  a  purchaser  from  the  sheriff,  which 
would  remain  good,  though  the  judgment  itself  should  be  afterwards 
set  aside  or  reversed.  Hayes  v.  Shannon,  5  Watts  548 ;  Feger  v. 
Kroh,  6  Watts  294. 

The  act  of  assembly  of  the  16th  of  June  1836,  section  forty-five^ 
expressly  authorizes  the  sheriff  to  sell  lands  on  a  fieri  facias  with- 
out proceeding  to  inquisition  and  condemnation  where  the  party, 
by  writing  filed  in  the  proper  court,  dispenses  with  and  waives  an 
inquisition:  and  in  the  present  instance  the  case  states  that  the 
defendants  signed  an  instrument  in  writing  previous  to  the  advertise- 
ment and  sale,  waiving  the  right  of  inquisition,  and  consenting  to  a 
sale  of  the  land  on  the  fieri  facias.  The  difficulty  suggested  is,  that 
this  paper  was  not  filed  in  the  office  previous  to  the  advertisement 
and  sale,  but  was  handed  to  the  sheriff,  who  returned  it  to  the  proper 
office  with  the  fieri  facias.  The  act  prescribes  no  time  when  the  au- 
thority shall  be  filed ;  and  the  object  seems  to  be  attained  if  the 
sheriff  is  put  in  possession  of  the  written  authority  before  he  proceeds 
on  the  fieri  facias,  and  it  is  returned  with  his  proceedings  to  the  pro- 
per office,  there  to  remain  as  evidence  of  the  regularity  of  his  acts. 

Judgment  affirmed. 


VII.— 2  D 
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Bennet  against  Paine. 

If  the  magisterial  character  of  the  officer  who  takes  the  acknowledgement  of 
a  deed  be  not  set  out  in  the  body  of  it,  it  may  be  supplied  by  proof  aliunde.  A 
copy  of  the  justice's  commission,  certified  by  the  recorder  of  deeds,  is  compe- 
tent evidence  for  that  purpose. 

JERROR  to  the  common  pleas  of  Bradford  county. 

Selah  Paine  against  Benjamin  Bennet.     Ejectment. 

On  the  trial  of  this  cause  the  plaintiff  offered  in  evidence  a  deed 
from  John  C.  M'Allister  to  himself,  acknowledged  before  Archibald 
Orne.  The  acknowledgement  was  in  due  form,  except  that  it  did 
not  set  out  the  magisterial  character  of  the  person  who  took  the  ac- 
knowledgement. To  supply  this  defect  the  plaintiff  offered  in  evi- 
dence a  copy  of  the  commission  and  oaths  of  office  of  Archibald 
Orne  as  justice  of  the  peace,  certified  by  the  recorder  of  Dauphin 
county  to  be  a  true  copy  taken  from  the  records.  The  defendant 
objected  to  the  evidence  on  the  grounds  that  it  was  not  competent 
thus  to  supply  the  defect,  and  that  the  recorder  was  not  the  proper 
officer  to  make  the  certificate;  that  there  is  no  law  to  authorize  the 
recording  of  the  commission. 

The  court  below  (Herrick,  President)  overruled  the  objections, 
and  the  deed  was  read  to  the  jury. 

Ellwell  and  Greenough,  for  plaintiff  in  error. 
Overton,  for  defendant  in  error,  cited,  3  Binn.  542. 

"The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  certificate  of  acknowledgement  certainly  con- 
tains no  assertion  of  magisterial  character.  It  is  not  affirmative  of 
either  office  or  place  ;  but  may  not  proof  of  these,  as  in  The  Com- 
missioners v.  Ross,  3  Binn.  539,  be  supplied  aliunde?  In  that  case, 
a  deposition,  in  the  caption  of  which  it  was  neither  stated  nor  appa- 
rent that  the  examiner  was  a  justice  for  the  county,  was  received  on 
the  authentication  of  the  fact  by  the  prothonotary's  certificate;  and 
in  what  does  it  differ  from  the  present1?  In  nothing,  perhaps,  but 
that  the  identity  of  the  person  was  more  distinctly  disclosed ;  and 
that  the  supplemental  certificate  was  given  by  the  prothonotary  in- 
stead of  the  recorder. 

The  evidence  that  the  act  was  done  within  the  jurisdiction  of  him 
who  is  thus  proved  to  have  been  a  magistrate,  is  equal,  if  not  greater, 
in  the  present ;  for  we  have  the  exemplification  of  a  commission  to 
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a  person  of  the  same  name  who  was  commissioned  for  the  county 
in  which  the  grantors  reside.  In  Dunn  v.  The  Commonwealth,  14 
Scrg.  fy  Rawle  432,  the  exemplification  of  a  sheriff's  bond,  required 
by  statute  to  be  taken  before  the  recorder  of  deeds,  was  rejected, 
though  the  name  of  the  subscribing  witness  was  identical  with  that 
of  the  recorder,  because  it  was  thought  the  statutory  proof  of  execu- 
tion, which  was  the  fact  directly  in  issue,  ought  to  be  as  entire  as 
the  common  lave  proof  intended  to  be  superseded  by  it.  Here  there 
is  no  substitution  of  statutory  for  common  law  proof;  and  the  ques- 
tion of  identity  is  collateral.  Is  it  too  much,  in  the  absence  of  coun- 
ter proof,  to  presume  that  the  person  named  in  the  commission  is  he 
who  received  the  acknowledgement  1  It  may  have  possibly  been  cer- 
tified by  another  of  the  same  name,  there  or  elsewhere  ;  but  so  might 
it  be,  did  it  contain  an  affirmation  of  character  and  place.  The  proof 
to  sustain  the  certificate  in  that  case  and  in  this,  is  the  presumption 
which  the  law  makes  in  favour  of  legality.  The  place  of  taking  a 
deposition  is  seldom  noted,  because  it  is  to  be  presumed  that  a  nja- 
gistrate  performs  his  functions  within  the  confines  of  his  jurisdiction ; 
and  are  we  not  to  presume  that  a  private  citizen  has  not  usurped  the 
authority  of  a  magistrate'?  If  the  presumption  were  unfounded  in 
this  instance,  it  might  have  been  rebutted.  An  inquiry  at  the  secre- 
tary's office  would  have  led  to  the  county  of  the  magistrate's  resi- 
dence; which  would  have  made  it  easy  to  disprove  the  act  were  he 
indeed  a  stranger  to  it, 

It  is  to  be  presumed,  also,  that  the  recorder  of  deeds  had  authority 
to  exemplify  the  commission.  The  universality  of  the  practice  of 
recording  these  commissions  in  the  county,  proves  that  it  rests  in  the 
mandate  of  a  statute  lost  or  forgotten.  We  know  there  are  ancient 
rolls  which,  by  reason  of  the  confusion  that  has  prevailed  in  that 
office,  do  not  appear  among  the  printed  statutes.  A  remarkable  in- 
stance of  this  is  said  to  have  occurred  in  the  production  by  the  late 
deputy  secretary  of  such  a  statute  on  the  subject  of  official  bonds 
which  have  been  taken  from  time  immemorial,  it  was  formerly 
thought,  without  being  exacted  by  authority.  But  the  antiquity  of 
the  practice  would  give  it  the  force  of  customary  law,  which  is  the 
foundation  of  a  prothonotary's  certificate  of  official  character — a  docu- 
ment that  is  always  admitted  without  exception.  In  questions  of 
collateral  authentication  the  strictness  of  common  law  proof  is  much 
relaxed  ;  for  the  naked  assertion  of  the  officer  would  certainly  not  be 
prima  fade  proof  of  his  official  character  were  it  put  on  issue  by  the 
pleadings  ;  and  that  the  relaxation  is  not  only  harmless,  but  conve- 
nient, is  proved  by  daily  experience.  We  are  of  opinion,  then,  that, 
the  certificate  of  acknowledgement  was  competently  authenticated. 

Judgment  affirmed. 


336  SUPREME  COURT  [Sunbury 


Greenough  against  Patton. 

A  judgment  against  the  estate  of  a  decedent  obtained  after  his  death,  will  lose 
its  lien  by  lapse  of  time,  and  a  want  of  due  diligence  in  its  prosecution. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

Ebenezer  Greenough  against  John  M.  Patton  and  Thomas  Alien. 
Ejectment  for  sixty  acres  of  land. 

The  original  title  was  in  Daniel  Smith,  under  whom  both  parties 
claimed. 

Daniel  Smith  died  in  1810  leaving  issue  one  child  named  Grace, 
wfio  was  married  to  Daniel  Scudder  who  died,  and  his  widow  was 
afterwards  married  to  John  M.  Patton  one  of  the  defendants.  She  has 
since  died,  leaving  issue  three  children,  one  by  her  first  husband 
and  two  by  the  present  defendant.  The  defendants  claim  possess- 
ion under  this  title. 

The  plaintiff  gave  in  evidence  a  suit  of  John  Hauser  against 
Enoch  Smith  executor  of  Daniel  Smith,  to  January  term  1812,  in 
Northumberland  county,  upon  which  a  judgment  was  obtained  in 
1816  for  173  dollars  53  cents;  fieri  facias  to  November  term  1816, 
returned  "nulla  bona;"  testatum  fieri  facias  to  Lycoming  county,  to 
January  term  1818,  returned  "lands  levied  and  condemned  ;"  vendi- 
tioni  exponas  to  April  term  1818,  returned  "lands  sold  to  Ebenezer 
Greenough  for  20  dollars  -"fieri  facias  to  January  term  1828,  return- 
ed "land  levied  and  condemned"  (this  was  the  land  in  dispute); 
vendilioni  exponas  to  August  term  1833  ;  venditioni  exponas,  returned 
"land  sold  to  Ebenezer  Greenough  for  80  dollars;"  7th  August  1833, 
deed,  sheriff  Lazarus  to  Ebenezer  Greenough,  for  the  land  in  dispute. 

The  court  below  (Lewis,  President)  instructed  the  jury,  that  the 
judgment  upon  which  the  land  was  sold  was  not  a  lien  upon  it  at 
the  time  the  execution  issued,  and  therefore  the  plaintiff  derived  no 
title  from  his  purchase.  Verdict  for  defendant. 

Greenough,  for  plaintiff  in  error,  cited,  Purd.  Dig.  393,  394;  2 
Penns.  Rep.  95 ;  2  Watts  53 ;  4  Watts  424 ;  1  Watts  9. 

Donnel,  for  defendant  in  error,  cited,  6  Watts  24;  4  Watts  15; 
4  Watts  424. 

The  opinion  of  the  Court  was  delivered  by 
ROGERS,  J. — This  case  cannot  be  distinguished  from  Penn  t>.  Ha- 
milton ;  the  principle  of  which  was  settled  after  great  deliberation, 
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and  has  been  since  recognized  in  Fetterman  v.  Murphy,  4  Watts  424. 
The  distinction  between  devisees,  and  purchasers  from  devisees, 
which  was  for  the  first  time  taken  in  Brush  v.  Larty,  2  Rawle  293, 
was  repudiated  in  Kerper  v.  Hock,  1  Watts  9.  In  Penn  v.  Hamil- 
ton, the  same  doctrine  was  applied  to  a  judgment  obtained  against 
the  personal  representatives  of  a  decedent,  and  the  principle  must 
now  be  considered  as  settled.  Apparent  cases  of  hardship  may 
doubtless  arise,  but  such  has  been  the  multiplication  of  liens  created 
by  repeated  acts  of  assembly,  that  their  indefinite  duration  would  be 
productive  of  the  most  intolerable  mischief.  For  this  reason,  the  le- 
gislature and  the  courts  have  favoured  their  limitation  by  restrain* 
jng  the  lien  of  judgments  and  other  incumbrances. 
Judgment  affirmed. 


Patterson  against  Peironnet. 

If  an  execution  be  immediately  issued  upon  a  judgment  of  a  justice,  and  the 
money  be  made  by  a  sale  of  personal  property,  it  is  then  too  late  to  enter  an  appeal 
or  bail  for  stay  of  execution  by  the  defendant,  although  the  twenty  days  allowed 
by  the  sixth  section  of  the  act  of  1810  have  not  expired :  and  the  purchaser  of 
the  property  has  a  legal  right  thereto. 

If  one  in  the  act  of  committing  a  trespass,  by  taking  the  personal  property 
of  another,  receive  his  assent  thereto,  upon  an  agreement  that  the  right  to  the 
property  shall  be  determined  by  reference  to  a  third  person,  trespass  vi  et 
armis  will  not  afterwards  lie  to  recover  the  value  of  the  property,  although  the 
right  clearly  be  in  the  plaintiff. 

ERROR  to  the  common  pleas  of  Bradford  county. 

This  was  an  action  of  trespass  by  John  S.  and  Robert  D.  Peiron-? 
net  against  Chester  Patterson  for  taking  and  carrying  away  five 
thousand  feet  of  white  pine  boards. 

The  plaintiffs  below,  J.  S.  and  R.  D.  Peironnet,  obtained  a  judg, 
ment  upon  a  capias  issued  by  a  justice  of  the  peace  against  Samuel 
Platt,  and  immediately  issued  an  execution  and  levied  upon  the  five 
thousand  feet  of  boards  in  question,  in  the  possession  of  the  defend- 
ant, and  they  were  sold  by  the  constable,  and  purchased  by  the 
plaintiffs.  The  defendant  in  this  suit,  Chester  Patterson,  alleging 
that  he  had  previously  purchased  the  same  boards  from  Platt, 
although  he  had  not  removed  them,  attempted  to  take  them  from 
the  plaintiffs,  and  while  his  servants  were  actually  engaged  loading 
the  boards  upon  the  defendant's  wagons,  he  and  one  of  the  plaintiffs 
made  an  agreement  by  which  Patterson  was  to  take  the  boards,  and 
the  question  of  right  to  them  should  be  referred  to  Judge  Herrick, 
and  in  the  event  of  the  decision  against  Patterson's  right,  he  was  to 
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pay,  &c.  The  parties  did  not  afterwards  agree  about  the  facts  to  be 
referred  to  Judge  Herrick,  and  the  plaintiff  brought  this  action  of 
trespass  to  recover  damages  for  the  value  of  his  property  taken. 

The  defendant  rested  his  defence  upon  three  grounds,  viz. 

First,  that  the  defendant,  Samuel  Platt,  had  entered  special  bail 
to  entitle  him  to  a  stay  of  execution  upon  the  judgment  of  the  justice, 
within  the  twenty  days  allowed  for  that  purpose,  although  after  the 
property  was  sold  on  the  execution,  and  therefore  the  sale  of  the 
boards  to  the  plaintiff  was  avoided.  And  second,  that  the  agree- 
ment that  the  defendant  should  take  the  boards  and  refer  the  ques- 
tion of  right,  took  from  the  defendant  the  character  of  a  trespasser, 
and  the  plaintiff  could  not  recover  in  this  form  of  action.  Third, 
that  the  property  was  his  own. 

The  court  below  ruled  all  the  points  against  the  defendant,  and  a 
verdict  was  given  for  the  plaintiff. 

Lusk,  for  plaintiff  in  error. 
Dimmock,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — There  is  nothing  in  the  first  error  assigned  ;  for 
Samuel  Platt  not  being  a  freeholder  and  having  neglected  to  enter 
bail  upon  the  rendition  of  the  judgment  against  him  by  the  justice, 
the  plaintiffs  had  a  right  to  have  execution  immediately  upon  it, 
according  to  the  express  provisions  of  the  sixth  section  of  the  act  of 
assembly  of  1810,  extending  the  jurisdiction  of  justices  of  the  peace 
to  100  dollars  in  such  cases.  And  although  it  be  provided  also 
by  the  same  section,  that  "  if  the  defendant  within  twenty  days  after 
such  judgment  shall  enter  special  bail  and  pay  the  costs  accrued 
on  the  execution,  he  shall  then  be  entitled  to  an  appeal  or  stay  of  exe- 
cution, &LC.  ;"  yet  it  is  evident,  that  this  latter  provision  is  inapplicable 
to  this  case,  because  the  execution  was  not  only  issued  but  com- 
pletely executed  before  the  entry  of  bail  and  payment  of  the  costs 
on  it  by  the  defendant  in  the  judgment.  The  bail  was  entered  on 
the  29th  of  December  1835,  but  the  boards  were  seized  under  the 
execution  on  the  10th  of  that  month,  and  a  regular  sale  was  made 
by  the  constable  on  the  25th  of  the  same,  four  days  before  the 
entry  of  bail ;  so  that  it  was  impossible  that  there  could  be  a  stay 
of  execution,  after  it  had  been  completely  executed.  The  sale  of 
the  boards  then  being  perfectly  legal  and  regular  in  every  respect,  the 
right  of  property  in  them,  so  far  as  it  existed  in  the  defendant  in  the 
execution  at  the  time  of  seizure,  became  vested  thereby  in  the  pur- 
chasers :  and  it  would  be  contrary  to  the  whole  policy,  as  well  as  every 
principle  of  analogy  of  the  law,  in  regard  to  judicial  sales  of  property, 
to  hold  that  any  subsequent  act,  even  of  the  court  or  tribunal  whence 
the  execution  issued,  and  much  more  that  of  the  defendant  in  it, 
could  affect  the  right  of  the  purchaser  acquired  under  such  sale.  It 
may  be,  that  where  the  plaintiff,  in  an  execution  sued  out  by  him 
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in  violation  of  law  and  the  rights  of  the  defendant  named  therein, 
has  become  the  purchaser  of  the  property  seized  and  sold  by  virtue 
thereof,  he  shall  be  divested  of  all  right  thereby  acquired,  upon  the 
execution's  being  subsequently  set  aside  or  held  nought.  But  no 
such  question  arises  here. 

Nor  is  there  any  thing  wrong  that  we  can  perceive,  in  the  charge 
of  the  court,  assigned  for  the  second  error.  For  it  cannot  be  ques- 
tioned, that,  according  to  the  decisions  of  this  court,  it  is  now  a  set- 
tled rule,  not  to  be  controverted,  in  transferring  and  assigning  per- 
sonal property,  that  a  transmutation  of  the  possession  must  attend  it, 
otherwise  it  may  be  avoided  by  the  creditors  of  the  assignor,  as  being 
fraudulent  in  law  against  them,  though  it  may  not  have  been  in- 
tended to  be  so  in  fact  by  the  parties.  But  it  is  complained  of  here, 
that  the  court  below  laid  down  this  rule,  as  if  it  were  universal  and 
without  any  exception.  This,  however,  was  not  intended  by  the 
court;  and  it  would  not  be  dealing  fairly  with  what  they  have  said 
in  this  respect,  to  give  it  such  construction.  It  is  obvious  that  the 
court  only  spoke  of  it  as  a  general  rule  ;  but  then  the  counsel  for 
the  plaintiff  in  error  alleges  that  the  court  have  stated  the  rule  with- 
out mentioning  any  exception ;  nor  was  it  requisite  that  the  court 
should  do  so,  unless  the  plaintiff  in  error,  from  the  evidence,  or  at 
least  some  part  thereof,  given  on  the  tiial  below,  had  entitled  him- 
self to  have  it,  submitted  to  the  jury,  as  a  question  to  be  decided  by 
them,  under  the  direction  of  the  court,  whether  his  case  did  not  fall 
within  some  exception  to  the  rule.  But  as  it  does  not  appear  that 
any  evidence  of  the  kind  was  given,  it  was  clearly  sufficient  for  the 
court  to  state  the  rule  in  general  terms  which  prevailed  and  ought 
to  govern  on  the  subject.  We  therefore  conceive  that  there  is  no 
error  in  what  the  court  laid  down  on  this  point. 

The  third,  fourth  and  sixth  errors  all  relate  to  the  same  matter, 
on  which  the  court  charged  the  jury;  and  will  theiefore  be  consi- 
dered as  presenting  the  same  question  ;  that  is,  whether,  if  the  plain- 
tiffs below,  who  are  the  defendants  here,  consented  to  the  plaintiff  in 
error's  taking  the  boards,  the  latter  can  be  considered  a  trespasser  in 
so  doing,  and  liable  to  the  recovery  of  damages  in  this  form  of  action, 
which  is  trespass  de  bonis  asportatis.  The  meaning  of  the  court  here 
is  not  expressed  perhaps  with  as  much  perspicuity  and  precision  as 
it  might  have  been  :  but  as  I  understand  ii,  the  court,' in  effect,  in- 
structed the  jury,  that  if  the  boards  were  owned  by  the  plaintiffs  be- 
low, and  the  defendant  came  to  the  place  where  the  boards  were  in 
the  possession  of  the  plaintiffs,  with  a  determination  to  carry  them 
away  whether  the  plaintiffs  were  willing  or  not,  and  the  persons  in 
the  employment  of  the  defendant  commenced  clearing  (he  snow  off 
the  boards  by  turning  them,  under  his  direction,  with  the  intent  to 
carry  them  away,  the  plaintiffs  below  were  equitably  entitled  lo  re- 
cover in  this  form  of  action,  notwithstanding  the  jury  should  be  of 
opinion  that  they  came  to  an  agreement  with  the  defendant,  at  the 
time  the  boards  were  taken  and  removed,  that  the  defendant  should 
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take  them  ;  and  if  Judge  Herrick,  to  whom  it  was  to  be  referred  by 
the  same  agreement,  as  a  part  thereof,  to  decide  whether  the  boards 
belonged  to  the  plaintiffs  or  not,  should  be  of  opinion  that  they  were 
the  true  owners  of  them,  then  the  defendant  was  to  pay  the  plain- 
tiffs 60  dollars  for  them  :  or  "  if  the  jury  (in  the  words  of  the  court) 
should  believe,  from  all  the  evidence,  that  the  plaintiffs  are  entitled 
to  recover,  it  would  be  equitable  for  the  plaintiffs  to  prevail  in  the 
present  form  of  action."  Thereby  intending,  as  I  conceive,  to  con- 
vey to  the  jury  the  idea,  that  if  they,  from  the  evidence,  should 
think  the  plaintiffs  entitled  to  recover  of  the  defendant  in  any  form 
of  action,  the  plaintiffs  might  therefore,  upon  principles  of  equity, 
recover  in  this.  If  this  be  not  the  true  meaning  of  the  instruction 
intended  to  be  given  to  the  jury  by  the  court  on  this  point,  I  must 
confess  that  I  am  totally  unable  to  comprehend  or  discover  what  was 
intended;  and  this  part  of  the  charge  would  therefore  be  erroneous 
on  account  of  its  obscurity.  But  supposing  the  meaning  of  the 
court  to  be  as  suggested,  it  is  impossible  to  sustain  it;  because,  if 
the  defendant  below  took  the  boards,  with  the  consent  of  the  plain- 
tiffs, under  such  an  agreement  made  with  them  as  has  been  men- 
tioned, and  would  seem  to  have  been  fully  established  by  the  evi- 
dence, whether  such  agreement  was  made  at  the  time  of  taking 
the  boards  or  before,  he  could  not  be  considered  a  trespasser  in  taking 
them,  upon  any  principle  whatever,  either  legal  or  equitable  ;  though 
the  plaintiffs  below  might  have  been  the  real  owners  of  the  boards 
at  the  time :  for  it  is  clear  from  the  evidence,  that  if  the  plaintiffs 
were  the  owners  of  the  boards  at  the  time  of  the  agreement  men- 
tioned, they  thereby  divested  themselves  of  all  their  right  to  them  : 
because  the  agreement,  and  the  giving  up  the  possession  of  the 
boards  in  pursuance  thereof,  amounted  to  a  sale  and  transfer  of  their 
right  of  property  in  the  boards  to  the  defendant,  in  consideration  of 
the  price  of  60  dollars,  which  the  latter  thereby  obligated  himself  to 
pay  in  the  event  of  its  being  decided  that  the  plaintiffs  were  the 
owners  of  the  boards ;  so  that  the  plaintiffs,  according  to  the  evidence, 
having  parted  not  only  with  the  possession  of  the  boards,  but  likewise 
with  the  right  of  property  therein,  if  they  had  it,  can  have  no  colour 
or  pretence  whatever  for  supporting  this  action  ;  which,  without  a 
violation  of  the  plaintiff's  possession,  either  actual  or  constructive, 
cannot  be  sustained  in  any  case. 

The  fifth  error,  which  is  the  only  remaining  one,  raises  a  question 
not  at  all  material  to  the  determination  of  this  action  :  because,  if 
the  evidence  of  the  reference  to  Judge  Herrick  be  accredited,  it  also 
established  that,  in  pursuance  of  the  same  agreement  between  the 
parties,  whereby  the  question  of  property  in  the  boards  was  referred 
to  Judge  Herrick,  the  plaintiffs  below  gave  up  the  possession  of  them 
to  the  defendant,  which,  as  has  been  shown  above,  leaves  them  with- 
out even  the  shadow  of  a  pretence  for  the  support  of  this  form  of 
action. 

The  judgment  is  therefore  reversed,  and  a  venire  de  novo  awarded. 
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Bellas  against  Oyster. 

If  a  plaintiff  in  ejectment  recover  a  verdict  and  judgment  less  favourable  than 
an  award  of  arbitrators  from  which  an  appeal  had  been  taken,  he  is  not  entitled  to 
recover  his  costs  which  accrued  subsequent  to  the  appeal ;  nor  is  the  defendant 
entitled  to  recover  back  the  costs  which  he  paid  on  the  appeal. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

This  was  an  action  of  ejectment  by  George  Oyster  and  Sarah 
his  wife,  against  Hugh  Bellas,  Esq.  and  Jacob  Weiss  for  a  tract  of 
land.  The  cause  was  referred  to  arbitrators,  who  made  a  report  in 
favour  of  the  plaintiffs  for  the  undivided  three  fourth  parts  of  the  land 
with  6  cents  damages  and  6  cents  costs.  From  this  report  the  de- 
fendants appealed,  and  paid  all  the  costs.  The  plaintiffs  subsequently 
conveyed  their  title  to  the  land  to  William  Levan,  after  which  the 
cause  came  on  for  trial  in  the  circuit  court  and  a  verdict  was  rendered 
for  the  plaintiff  for  6  cents  damages  and  6  cents  costs,  but  not  for  the 
land.  Upon  appeal  to  the  supreme  court,  a  new  trial  was  ordered. 
By  agreement  between  the  parties,  judgment  was  subsequently  en- 
tered for  6  cents  damages  and  6  cents  costs.  The  plaintiffs  then 
obtained  a  rule  to  show  cause  why  judgment  should  not  be  entered 
for  full  costs  ;  and  at  the  same  time,  the  defendant  obtained  a  rule 
to  show  cause  why  judgment  should  not  be  rendered  in  his  favour 
for  the  costs  paid  by  him  on  the  appeal  from  the  award  of  arbitrators. 

Upon  argument  the  court  below  made  absolute  the  rule  obtained 
by  the  plaintiffs  for  full  costs  and  discharged  the  defendant's  rule. 

The  defendant  then  sued  out  this  writ  of  error. 

Hepburn  and  Bellas,  for  plaintiff  in  error,  cited,  13  Serg.  <$•  Rawle 
198;  2  Serg.  <$•  Rawlelt;  10  Serg.  fy  Rawle  192  ;  1  Penns.  Rep.  487. 

Greenough,  for  defendant  in  error,  cited,  4  Serg.  fy  Rawle  135. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  was  settled  in  Landis  v.  Shaeffer,  4  Serg.  4* 
Rawle  196,  that  when  the  defendant  appeals  from  an  award  of  ar- 
bitrators, and  the  verdict  of  the  jury  is  for  a  less  sum  than  the  award, 
each  party  pays  his  own  costs  which  have  accrued  subsequent  to  the 
appeal :  and  it  was  afterwards  decided  in  Pratt  v.  Naglee,  6  Serg.  fy 
Rawle  196,  that  in  such  case  the  defendant  is  not  entitled  to  a  return 
of  the  costs  paid  on  the  appeal.  These  two  cases  seem  to  me  to 
decide  that  the  court  below  erred  in  making  absolute  the  rule  obtained 
by  the  plaintiff  to  show  cause  why  judgment  should  not  be  entered 


342  SUPREME  COURT  [Sunbury 

[Bellas  v.  Oyster.] 

in  his  favour  for  costs,  and  were  right  in  discharging  the  defendant's 
rule  to  show  cause  why  judgment  should  not  be  entered  for  the  de- 
fendant for  the  bill  of  costs  paid  by  him  on  his  appeal  from  the 
the  report  of  arbitrators.  The  verdict  was  less  favourable  to  the 
plaintiff  than  the  award  of  arbitrators,  inasmuch  as  by  the  latter  he 
recovered  three  fourth  parts  of  a  tract  of  land,  together  with  6  cents 
damages  and  costs  ;  whereas,  by  the  verdict,  he  recovers  only  6  cents 
damages,  and  no  part  of  the  land.  It  is  in  vain  to  say  that,  in  pursu- 
ance of  the  agreement  entered  into  between  the  parties,  the  plaintiff 
establishes  that  he  had  a  title  to  the  land  for  which  this  ejectment  was 
brought  at  the  time  of  commencing  the  suit.  He  chose,  pending  the 
suit,  to  convey  this  title  to  Levan,  who  brought  another  ejectment 
against  the  defendant  and  recovered  the  land.  The  quest  ion  is,  what 
has  the  plaintiff  recovered*?  not  what  was  his  title  at  the  institution 
of  the  ejectment.  If  he  has  voluntarily  disabled  himself  from  reco- 
vering by  the  verdict  as  much  as  the  award  gave  him,  it  is  his  own 
fault.  In  Poke  v.  Kelly,  13  Serg.  fy  Rawle  165,  in  debt  on  bond 
for  the  purchase  money  of  land,  where  the  defence  was,  existing 
incumbrances,  which  the  plaintiff  was  bound  to  pay  off,  arbitrators 
were  appointed  who  awarded  the  whole  amount  due  on  the  bond  to 
the  plaintiff.  On  appeal  by  the  defendant,  the  jury  deducted  the 
amount  of  the  incumbrances  and  rendered  a  verdict  for  a  sum  less 
than  the  award.  It  was  held  that  the  plaintiff  was  not  entitled  to 
costs  subsequent  to  the  appeal,  although  the  incumbrances  were  not 
paid  off  until  after  the  appeal.  This  case  seems  to  me  to  be  in  prin- 
ciple the  same  as  the  present.  The  plaintiff  actually  recovered  less 
in  consequence  of  his  own  act. 

The  judgment  below  for  plaintiff  as  to  the  costs  subsequent  to  the 
appeal  reversed,  and  judgment  aa  to  the  residue  affirmed, 
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Wagonseller  against  Snyder. 

The  statute  against  betting  on  elections  was  intended  to  avoid  all  bets  paid  or 
unpaid,  and  to  suppress  any  thing  connected  with  the  subject ;  it  cannot,  there- 
fore, be  eluded  by  an  appended  agreement  which  would  give  to  an  actual  wager 
the  similitude  of  something  else. 

ERROR  to  the  common  pleas  of  Union  county. 

John  Snyder  against  Jacob  Wagonseller.  Appeal  from  the  judg- 
ment of  a  justice.  JVarr.  in  assumpsit,  for  a  horse  sold  and  delivered. 

The  plaintiff  and  defendant  had  wagered  a  horse  upon  the  result 
of  the  election  of  Lycorning  county.  When  the  parties  were  making 
the  bet,  something  was  said  between  them  respecting  the  relative 
value  of  the  horses,  and  the  defendant  agreed  that  if  he  lost  his  horse 
by  the  result  of  the  election,  instead  of  giving  the  horse,  he  would  pay 
the  plaintiff  40  dollars.  The  horses  were  placed  at  livery  to  await 
the  result.  After  it  was  known  that  the  plaintiff  had  won  the  bet, 
the  defendant  sent  for  his  horse,  and  got  him.  This  action  was  then 
brought. 

The  defendant  requested  the  court  to  charge  the  jury, 

1.  That  if  the  transaction  be  viewed  as  a  bet  on  the  event  of  the 
election,  the  plaintiff  cannot  recover. 

Which  the  court  answered  in  the  affirmative. 

2.  That  if  the  plaintiff  relies  upon  a  promise  of  the  defendant  to 
pay  him  40  dollars,  none  such  has  been  proved;  and  if  proved,  it  is 
without  consideration. 

"The  court,  instead  of  giving  theinstruction  requested  on  this  point, 
leave  it  to  the  jury  to  decide  upon  the  evidence  whether  there  wag 
an  actual  sale  of  the  horse  by  the  plaintiff,  after  it  had  become  his 
property,  to  the  defendant,  and  a  promise  to  pay  40  dollars  to  the 
plaintiff  for  the  same.  If  this  was  the  real  nature  of  the  transaction, 
the  plaintiff  may  recover;  but  not  otherwise.  This  is  the  cause  of 
action  stated  on  the  transcript,  and  the  plaintiff  must  establish  this,  or 
fail  in  this  action." 

This  opinion  was  the  subject  of  the  error  assigned. 

Donnel,  for  plaintiff  in  error,  cited,  3  Watts  263;  Cowp.  343 ;  Fonb. 
183. 

Greenough,  for  defendant  in  error. 

PER  CURIAM. — The  act  was  intended  to  avoid  all  bets,  paid  or 
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unpaid,  and  to  suppress  every  thing  connected  with  the  practice.  It 
is  the  duty  of  the  courts,  therefore,  to  give  it  entire  effect,  and  not  to 
force  an  actual  wager  into  the  similitude  of  something  else.  This 
wager,  with  an  appended  agreement  to  purchase  back  the  thing 
betted  at  a  stated  price,  was  strangely  converted  into  a  sale,  though 
it  was  in  effect  a  bet  of  the  sum  named,  it  having  been  agreed  to 
withdraw  the  animal  from  the  transaction  as  soon  as  it  should  have 
played  its  part.  Could  that  device  succeed,  the  statute  might  be 
eluded  in  every  instance  by  ostensibly  betting  a  chattel  with  a  con- 
tingent right  to  sell  it  to  the  original  owner  for  the  sum  covertly  to 
be  hazarded.  Were  reclamation  thus  to  be  cut  off  by  the  passing  of 
the  maggot  from  the  chrysalis  into  the  butterfly,  the  contract,  though 
essentially  the  same,  might  be  enforced  while  executory;  and  the 
statutory  right  of  recovery  back,  would  be  a  dead  letter.  Both  the 
principle  and  the  evidence  to  sustain  it  were  erroneously  put  to  the 

jury- 

Judgment  reversed. 


Watson  against  Hensel. 

An  infant  may  bind  himself  for  necessaries  purchased  with  the  consent  of  hia 
guardian  expressed  or  implied,  but  not  against  his  consent. 

In  an  action  brought  for  the  use  of  three  persons  the  defendant  cannot  set  off 
a  separate  claim  against  each  of  them. 

ERROR  to  the  common  pleas  of  Northumberland  county. 

Philip  Hensel,  guardian  of  the  minor  children  of  David  Curry 
deceased,  for  the  use  of  J.  W.  Curry,  Robert  Curry,  and  Rachel 
Curry,  against  Mary  Watson.  Scire  facias  on  a  mortgage  to  secure 
the  payment  of  500  dollars. 

David  Curry,  among  other  real  estate,  owned  at  the  time  of  his 
death  a  lot  of  ground  in  Milton.  He  died  intestate,  leaving  three 
minor  children,  J.  Watson  Curry,  Robert  Curry,  and  Rachel  Curry 
intermarried  with  Robert  Montgomery.  After  the  death  of  David 
Curry,  Hansel  and  Chesnut,  guardians  of  his  minor  children,  applied 
for  and  obtained  an  order  of  the  orphan's  court  of  Northumberland 
county  for  a  sale  of  said  lot.  The  guardians  sold  it  to  John  Hethe- 
rington,  and  executed  to  him  a  deed  dated  in  January  1818,  and 
Hetherington  transferred  the  deed  to  Mary  Watson,  who  executed 
the  mortgage  above  recited  for  the  payment  of  the  purchase  money, 
or  the  balance  of  it. 

Susan  Curry,  widow  of  David  Curry  deceased^  married  George  D. 
Berry  man. 
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Mary  Watson  is  a  sister  of  Susan  Berryman. 

The  defendant,  having  given  notice  of  the  special  matter,  offered 
in  evidence  the  proceedings  for  the  sale  of  the  house  and  lot  men- 
tioned in  the  mortgage,  proof  that  defendant  purchased  it,  and  the 
amount  paid  before  giving  the  mortgage.  Also  that  George  D. 
Berryman,  husband  of  Susan  Berryman,  widow  of  David  Curry  de- 
ceased, and  minor  children,  were  in  possession  of  the  premises  at  the 
time  of  sale,  and  remained  in  possession  until  the  spring  of  1822. 
That  the  children  at  that  time  were  minors  and  continued  so  until 
1822  and  afterwards;  and  that  during  said  period  defendant  fur- 
nished said  minors  with  necessary  articles  of  clothing  and  provision. 
The  minor  children  were  Rachel,  Watson  and  Robert,  the  oldest  at 
that  time  not  exceeding  ten  years  of  age. 

The  plaintiff  objected  to  the  evidence  on  the  ground,  that  Berry- 
man and  wife  were  bound  to  support  the  minors;  that  the  present 
defendant  had  no  authority  to  support  them  ;  and  that  the  debts 
were  not  mutual,  and  therefore  set  off  was  not  allowable. 

The  court  below  (Lewis,  President)  rejected  the  evidence. 

Donnel,  for  plaintiff  in  error. 
Greenough,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  is  very  true,  that  an  infant  cannot  ever  bind  him- 
self for  necessaries  when  he  has  a  parent  or  guardian  who  supplies 
his  wants.  Guthrie  v.  Murphy,  4  Watts  80.  But  when  he  has  au- 
thority from  his  guardian,  either  express  or  implied,  he  may  purchase 
necessaries,  or  when  they  are  supplied  to  him  by  a  third  person ; 
under  those  circumstances,  the  infant  is  bound.  Rundel  «.  Keeler, 
ante  237.  From  the  evidence  offered,  an  implication  of  consent  on 
the  part  of  the  guardian  would  arise;  and  if  so,  there  is  nothing  to 
prevent  the  defendant  who  supplied  them  with  necessaries  to  charge 
them.  If  it  should  appear  that  the  guardian  supplied  them,  no 
doubt  the  defence  would  fail,  but  this  will  be  matter  of  inquiry 
before  the  jury.  We  do  not  wish  to  be  understood  as  ruling  any 
thing  more  than  that  in  this  stage  of  the  cause.  In  Guthrie  «. 
Murphy,  the  contract  was  made  against  the  consent  of  the  guar- 
dian ;  and  no  rule  is  better  settled  than  that  under  such  circum- 
stances the  infant  cannot  be  bound.  A  difficulty  has  been  suggestd, 
that  the  articles  furnished  to  each  of  the  minors  may  have  been  of 
unequal  value.  But  we  need  not  anticipate  this;  and  if  it  should  be 
so,  justice  may  be  done  by  a  special  finding  of  the  amount  due  to 
each.  The  mortgage  was  taken  in  the  name  of  the  guardian  ;  and 
no  interest  has  been  paid  upon  it,  nor  has  any  been  demanded.  This 
would  seem  to  show  some  understanding  between  the  defendant  and 
guardian.  But  the  interest  should  be  applied  to  the  support  of  the 
children,  particularly  when  coupled  with  the  fact  that  they  lived 
with  her  with  the  knowledge  of  the  guardian. 

VII. 2  E 
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Next  as  to  the  right  of  set  off.  This  is  a  suit  in  the  name  of  the 
guardian  for  the  use  of  the  children.  It  is  a  joint  demand  by  several 
plaintiffs,  and  certainly  a  separate  claim  by  the  defendant  against 
each  cannot  be  set  off  for  the  want  of  that  mutuality  which  is  abso- 
lutely essential.  A  set  off  is  in  the  nature  of  a  cross-suit,  and  it  can- 
not be  pretended  that  a  joint  suit  would  lie  against  the  infants  by 
the  present  defendant.  On  this  ground,  therefore,  the  evidence  was 
rightly  rejected. 

Judgment  affirmed. 


Manning  against  Eaton. 

If  a  plaintiff's  demand,  exceeding  100  dollars,  be  reduced  below  that  sum,  by 
evidence  of  his  special  contract  to  pay  the  debt  of  a  third  person,  he  is  never- 
theless entitled  to  recover  costs. 

ERROR  to  the  common  pleas  of  Bradford  county. 

Adelia  Eaton  against  Edwin  Manning  and  John  C.  Rose. 

The  plaintiff's  cause  of  action  was  thus  stated : 

The  defendants  were  attached  to  answer  the  plaintiff  in  a  plea  of 
trespass  on  the  case,  whereupon  the  plaintiff,  by  her  attorney  William 
Watkins,  declares  and  says  that  the  defendants,  at  Canton,  in  said 
county,  heretofore,  to  wit  on  the  1st  day  of  September  1835,  in  con- 
sideration that  the  plaintiff  would  sell  and  deliver  to  the  defendants 
certain  property,  to  wit,  one  yoke  of  oxen,  three  cows,  five  yearlings, 
three  head  of  cattle  three  years  old,  and  four  head  of  cattle  two  years 
old,  also  one  two-horse  wagon  and  a  fanning  mill,  the  defendants 
undertook  and  faithfully  promised  the  plaintiff  to  pay  to  her  so  much 
as  the  said  property  was  worth,  after  deducting  therefrom  the  amount 
that  was  due  from  Abel  Eaton  and  David  Eaton,  and  whenever 
the  same  should  be  required  of  them.  And  the  plaintiff  alleges 
that  she,  putting  confidence  in  the  promises  and  undertakings  of  the 
defendants  as  aforesaid,  made  at  the  time  and  place  aforesaid,  sold 
and  delivered  the  property  aforesaid  to  the  defendants,  and  that  the 
property  was  worth  500  dollars;  and  that  afterwards,  Xo  wit  at  the 
day  and  year  aforesaid,  she  demanded  and  required  the  defendants 
to  pay  to  her  the  said  sum  of  500  dollars  after  deducting  the  said 
amounts  due  from  the  said  Abel  and  David  to  the  defendants.  Yet 
the  defendants,  not  in  the  least  regarding  their  said  promise  and  un- 
dertaking so  as  aforesaid  made,  but  intending  to  defraud  and  injure 
the  plaintiff,  have  never  paid  the  same,  but  neglect  and  refuse  so  to 
do,  to  the  damage  of  the  plaintiff,  as  she  says,  700  dollars. 


July  1838.]  OF  PENNSYLVANIA.  347 

[Manning  v.  Eaton.] 

The  cause  was  referred  to  arbitrators,  who  awarded  for  the  plaintiff 
51  dollars  9  cents.  Motion  to  enter  the  judgment  without  costs. 
The  court  below  (Herrick,  President)  entered  judgment  with  costs. 

Overton,  for  plaintiff  in  error.  There  being  no  ajfidavit  filed,  the 
judgment  should  have  been  without  costs. 

Watkins,  contra,  cited,  2  Serg.  <$•  Rawk  531 ;  1  Watts  39;  3  Serg. 
#  Rawle  389. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Although  this  is  not  a  case  where  the  plaintiff's 
claim  is  reduced  by  set  off,  and  on  which  costs  therefore  follow  a  ver- 
dict less  than  100  dollars,  yet  it  would  seem  to  fall  within  the  same 
principles.  The  plaintiff's  father  and  brother  were  indebted  to  the 
defendants  in  several  sums  of  money  for  merchandize  sold  to  them  by 
the  defendants,  the  amount  of  which  was  unliquidated.  The  plain- 
tiff afterwards  sold  to  the  defendants  cattle  and  other  articles,  for 
which  they  agreed  to  pay  her  a  sum  considerably  exceeding  100  dol- 
lars, deducting  the  amount  due  to  them  from  the  plaintiff's  father  and 
brother.  Under  this  contract  it  was  the  duty  of  the  defendants  to 
ascertain  the  amount  due  to  the  father  and  brother,  and  to  pay  the 
balance  to  the  plaintiff.  After  deducting  that  amount,  they  were  to 
be  the  actors  ;  it  was  their  duty  to  be  ready  to  pay  the  plaintiff  when 
required  ;  and  being  the  creditors  of  the  father  and  brother,  they  had 
the  means  of  ascertaining  and  determining  their  debts;  whereas  the 
plaintiff  was  a  stranger  to  the  accounts  between  the  parties,  and  had 
no  power  to  liquidate  them.  Nor  could  she  give  the  defendants  a 
credit  for  any  certain  amount  before  such  liquidation  took  place,  with- 
out risk.  She  was  therefore  under  a  necessity  of  suing  for  the  whole 
sum,  in  order  that  the  amount  to  be  deducted  should  be  ascertained 
by  legal  course ;  and  the  case  falls  within  the  principle  settled  in  cases 
of  set  off. 

Judgment  affirmed. 
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Dorsey  against  Dorsey. 

Although  the  original  domicil  and  marriage  of  the  parties  may  have  been  in 
Pennsylvania,  her  courts  have  no  jurisdiction  of  a  cause  of  divorce  alleged  to 
have  been  committed  by  the  husband  whilst  his  domicil  was  in  another  state. 

The  law  of  the  actual  domicil  at  the  time  and  place  of  the  injury,  is  the  rule 
in  cases  of  divorce,  for  every  thing  but  the  original  obligation  of  marriage. 

APPEAL  from  the  order  of  the  common  pleas  of  Fayette  county, 
dismissing,  for  want  of  jurisdiction,  a  libel  by  a  wife  praying  to  be  di- 
vorced from  the  bond  of  matrimony  for  wilful  and  malicious  desertion. 
The  libel  charged  that  the  parties  were  married  in  July  1823,  and 
that  they  lived  together  till  July  1827,  when  the  husband  absconded. 
It  appeared  by  the  proofs,  that  they  were  born,  brought  up  and  mar- 
ried in  Pennsylvania;  and  that,  they  went  to  reside  permanently  in 
Jefferson  county,  Ohio,  where  they  were  domiciled  at  the  (ime  of  the 
desertion,  which  was  fully  proved.  The  wife  shortly  afterwards 
returned  to  her  friends  in  Pennsylvania,  where  she  had  resided 
several  years  at  the*  exhibition  of  her  libel.  It  appeared,  also,  that 
the  law  of  Ohio,  as  well  as  that  of  Pennsylvania,  authorizes  a  di- 
vorce for  desertion. 

The  cause  was  argued  here  by 
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Veech,  Dawson  and  Austin,  for  the  appellant,  who  cited,  2  Kent's 
Comm.  95;  2  Chase's  Ohio  Slot.  1408;  3  Chase's  Ohio  Stat.  1581 ; 
and  by 

JJ/'jfiCennan,  for  the  appellee. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — If  the  court  below  had  jurisdiction  on  any  known 
principle,  it  is  that  of  the  lex  loei  contractus.  The  marriage  was  cele- 
brated in  Pennsylvania ;  the  parties  were  native  inhabitants  of  Penn- 
sylvania ;  and  it  was  not  long  before  the  desertion  that  they  had 
acquired  a  domicil  in  Ohio.  The  appellant  again  resides  in  Penn- 
sylvania, but  her  husband  does  not;  and  if  her  domicil  of  origin, 
could  be  an  effective  ingredient  in  her  case,  she  would  be  prevented 
from  resuming  it  by  the  coverture  which  suspends  her  separate  ex- 
istence and  makes  his  domicil  hers.  We  have,  then,  the  case  of  a 
marriage  betwixt  inhabitants  of  our  own  state,  with  a  subsequent 
domicil  elsewhere  ;  and  we  have  a  petition  by  one  of  them  to  be  di- 
vorced from  the  bond  of  matrimony  for  a  conjugal  wrong  done  when 
she  was  not  under  the  protection  of  our  laws,  and  by  one  who  was 
not  then,  and  is  not  yet,  amenable  to  them. 

In  constructing  our  international  law  of  divorce  we  naturally  look 
for  the  materials  of  it  in  the  jurisprudence  of  our  ancestors,  whose  in- 
stitutions are  more  congenial  with  our  own  than  those  of  their  con- 
tinental neighbours,  and  whose  process  of  forensic  discussion  is  usu- 
ally more  exact ;  but  we  find  an  irreconcilable  difference  betwixt  the 
decisions  of  the  English  and  of  the  Scottish  courts.  The  English 
judges  acknowledge  the  legitimacy  of  no  jurisdiction  which  is  not 
founded  on  the  law  of  divorce  at  the  place  of  the  marriage,  if  it  be  an 
English  one  ;  while  the  Scottish,  in  the  other  extreme,  are  willing  to 
found  theirs  even  on  a  temporary  residence  of  the  complainant  in  the 
country  of  the  forum.  Of  the  latter  pretension  I  shall  say  little 
more  than  that  it  is,  in  truth,  a  usurpation  of  power  to  intermeddle 
in  the  domestic  concerns  of  a  neighbour.  If  a  bona  fide  domicil,  in 
the  strictest  sense  of  the  word,  were  not  essential  to  jurisdiction, 
there  would  be  nothing  to  prevent  the  exhibition  of  a  libel  by  a  proc- 
tor, and  without  the  presence  even  of  the  complainant.  But  the 
respondent's  presence  would  be  more  essential  still ;  for  a  sentence 
against  one  whose  person  was  not  subject,  to  the  jurisdiction  would 
be  void  on  the  plainest  principles  of  natural  law.  Moreover,  it  is 
not  perceived  how  the  presence  of  even  both  could  confer  jurisdiction 
of  a  cause  of  divorce  which  was  not,  in  its  inception,  subject  to  the 
law  of  the  forum.  It  seems  to  me,  the  fallacy  in  the  reasoning  of 
the  Scottish  judges,  plausible  though  it  be,  consists  in  their  assump- 
tion that  divorce  is  a  penalty  every  where  impliedly  annexed  to  a 
breach  of  the  marriage  contract;  which,  like  a  civil  cause  of  action 
attendant  on  the  person,  may  be  enforced  any  where  ;  thus  forget- 
ting that  whether  it  be  a  penalty  at  all  depends,  not  on  the  Scottish 
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law  as  an  interpreter  or  an  avenger,  but  on  the  law  of  the  domicil, 
or  else  on  the  lex  loci  contractus,  which  exclusively  furnishes  the  ori- 
ginal conditions.  The  English  doctrine,  on  the  other  hand,  is  not 
more  reconcilable  to  our  principle  of  finite  allegiance;  for,  notwith- 
standing the  doubt  and  manifest  inclination  of  Doctor  Lushington  in 
Conway  v.  Beazley  (3  Haggard's  EC.  Rep.  369),  I  take  it  to  be  set- 
tled by  Lolley's  Case  (1  Russell  fy  Ryan's  Crim.  Cas.  236),  sanc- 
tioned in  Tovey  v.  Lindsay  (1  Daw's  Rep.  124)  by  the  preponde- 
rating weight  of  lord  Eldon's  name,  that  the  dissolution  of  an  Eng- 
lish marriage,  for  any  cause  whatever,  can  be  effected,  so  as  to  be  ac- 
knowledged in  that  country,  only  by  English  authority.  It  was, 
indeed,  intimated  in  Conway  v.  Beazley,  that  the  question  of  juris- 
diction in  Lolley's  Case  perhaps  turned  on  the  difference  betwixt 
temporary  and  permanent  residence;  but  the  report  certainly  does 
not  indicate  it;  and  indeed  the  conclusion  attained  was  an  unavoid- 
able consequence  of  the  British  tenet  of  perpetual  allegiance.  Though 
an  English  subject  acquire  a  foreign  character  from  a  foreign  domi- 
cil, insomuch  as  to  be  dealt  with  as  an  alien  for  commercial  pur- 
poses— though  he  formally  renounce  his  primitive  allegiance  and 
profess  another ;  he  is  accounted  but  a  sojourner  while  abroad,  and 
England,  by  the  dogma  of  her  government,  is  his  home  and  his 
country  still.  Holding  this  dogma,  it  would  be  strange  did  she  tole- 
rate foreign  interference  with  his  domestic  relations  within  her  pale. 
Insisting  on  jurisdiction  of  his  person,  absent  or  present,  she  necessa- 
rily regards  an  attempt  to  change  any  one  of  these  as  an  invasion 
of  her  sovereignty ;  and  in  that  aspect  it  cannot  be  denied  that  the 
matter  is  wilhin  her  province  and  her  power;  for  though  the  status 
of  marriage  be  juris  gentium,  the  institution  is  undoubtedly  a  subject 
of  municipal  regulation.  And  it  is  this  perpetual  allegiance  to  the 
country,  its  institutions  and  its  laws — not  an  indissolubility  of  the 
marriage  contract  from  the  presumption,  will  and  reservation  of  the 
parties — which  is  the  root  of  the  English  doctrine.  It  truly  assumes 
that  marriage  is  contracted  on  the  basis  of  the  laws,  and  these  forbid 
a  British  subject  to  dissolve  it  by  the  authority  of  any  other  country; 
but  take  away  the  law  of  perpetual  allegiance,  and  you  take  away 
the  foundation  of  the  presumptive  pledge  not  to  submit  the  duration 
of  it  to  foreign  action.  The  law  of  the  place  is  necessarily  the  law 
of  the  marriage  for  its  primitive  obligation ;  but,  except  on  the 
principle  of  perpetual  submission  to  its  supremacy  in  all  things, 
it  is  not  the  law  of  the  contract  for  the  determination  of  its  solu- 
bility. Is,  then,  a  rule  thus  founded  adapted  to  the  jurisprudence 
of  a  country  whose  law  of  allegiance  is  different,  and  whose  as- 
serted right  of  affiliation  in  respect  to  those  whom  it  admits,  on 
that  ground,  to  its  civil  and  political  privileges — divorce  among  the 
rest,  concedes  the  same  right  to  every  other  country?  Framed 
on  the  basis  of  this  law,  the  contract  implies  no  perpetuity  of  mu- 
nicipal regulation.  While  the  parties  remain  subject  to  our  juris- 
diction the  marriage  is  dissolvable  only  by  our  law  ;  when  they  are 
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remitted  to  another,  it  is  incidentally  remitted  along  with  them. 
And  that  consequence  must  ensue  as  well  where  they  are  remitted 
to  a  jurisdiction  entirely  foreign,  as  where  they  are  remitted  to  that 
of  a  sister  state  ;  for  whatever  ultra-territorial  force  a  sentence  of 
divorce  by  a  court  of  competent  jurisdiction  may  have  been  thought 
to  gain  from  the  constitutional  precept  that  the  judgment  of  a  state 
court  receives  the  same  faith  and  credit  in  every  other  state  as  in  its 
own,  nothing  in  the  federal  constitution  or  laws  has  been  thought  to 
touch  the  question  of  jurisdiction,  and  the  members  of  the  union 
therefore  stand  towards  each  other,  in  relation  to  it,  as  strangers. 
With  what  consistency  then,  would  naturalized  citizens  be  allowed 
our  law  of  divorce,  were  the  validity  of  a  divorce  by  the  law  of  domicil 
in  a  sister  state  disallowed  because  the  marriage  had  not  the  same 
origin1?  Transfer  of  allegiance  and  domicil  is  a  contingency  which 
enters  into  the  views  of  the  parties,  and  of  which  the  wife  consents 
to  bear  the  risk.  By  sanctioning  this  transfer  beforehand,  we  consent 
to  part  with  the  municipal  governance  incident  to  it ;  but  with  this 
limitation,  that  we  part  not  with  the  remedy  for  past  transgression. 
Barber  v.  Root,  10  Mass.  265.  On  any  other  principle,  an  offending 
husband  might,  by  a  change  of  domicil,  elude  the  vigilance  of  the 
law  ;  for  I  know  not  that  the  remedy  would  follow  him,  or  that  our 
law  of  divorce  would  be  executed  by  a  foreign  tribunal  even  were  it 
provided  with  the  requisite  means.  No  country  executes  the  bank- 
rupt laws  of  another,  or  takes  notice  of  a  foreign  revenue  law  ;  and 
it  was  aptly  said  in  Barber  v.  Root,  that  the  law  of  divorce  is  rather 
a  part  of  the  criminal  than  the  civil  code,  and  that  it  applies  riot  so 
much  to  the  contract,  as  to  the  duties,  standing  and  conduct  of  the 
parties  in  society.  It  has  been  suggested  that  the  validity  of  a  foreign 
divorce  for  a  cause  sufficient  by  the  lex  loci  contractus,  though  arising 
in  the  country  of  the  forum,  might  be  conceded  by  the  English  au- 
thorities, or  that  of  any  other  country  which  assumes  the  prerogative 
of  jurisdiction  after  emigration  ;  but,  consistently  with  their  dignity, 
I  see  not  how  they  could  brook  to  have  their  peculiar  laws  executed 
by  any  power  but  their  own.  It  is  in  going  far  beyond  this,  and 
in  taking  cognizance  of  wrongs  committed  beyond  the  limits  of  its 
territorial  jurisdiction,  as  was  done  in  Utterton  v.  Tewsh,  Ferguson 
on  Marr.  and  D'w.  55,  where  the  desertion  was  in  England,  that  the 
pretension  of  the  Scottish  court  of  sessions  is  most  easily  assailed. 
It  follows  on  our  own  principle,  however,  that  not  only  does  juris- 
diction belong  to  the  courts  at  the  place  of  the  domicil,  but  that  the 
retribution  must  be  meted  by  their  measure.  The  appellant's  case, 
therefore,  appertains  to  the  authorities  in  Ohio.  The  forum  is  there, 
and  the  law  which  declares  the  offence  is  there.  The  locus  delicti 
may  not  be  there,  but  the  injury  was  suffered  there.  And  it  is  con- 
clusive that  the  person  of  the  transgressor  was  not  subject  to  our 
jurisdiction  at  the  time  of  the  fact ;  for  an  attempt  to  bind  him  with- 
out it,  or  without  hearing  or  notice,  would  be  extravagant.  Such 
appears  to  be  the  law  deducible  from  the  nature  of  our  political  system; 
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and  though  the  earlier  American  cases  seem  to  have  been  decided  on 
local  enactment,  the  doctrine  here  attempted  to  be  reasoned  out  on 
principle  is  fortified  by  precedent  in  Barber  v.  Root,  already  quoted  ; 
Hanover  v.  Turner,  14  Mass.  230 ;  Jackson  v.  Jackson,  1  Johns.  424, 
and  Borden  v.  Fitch,  14  Johns.  121.  Our  own  statute  declares  that 
"  no  person  shall  be  entitled  to  a  divorce  who  is  not  a  citizen  of  the 
state,  and  who  has  not  resided  therein  one  whole  year  previous  to  the 
filing  of  his  or  her  petition  or  libel" — a  provision  manifestly  intended 
to  prevent  a  surreptiiious  use  of  the  remedy.  On  general  principles 
of  law  applicable  to  our  condition,  and  in  conformily  to  the  spirit  of 
our  statute,  the  sum  of  the  matter  seems  to  be,  that  the  law  of  the 
domicil  at  the  time  and  place  of  the  injury  is  the  rule  for  every  thing 
but  the  original  obligation  of  the  marriage  ;  and  that  the  libel  was 
properly  dismissed  for  want  of  jurisdiction. 
Order  affirmed. 


Mewhorter  against  Jamison. 

If  an  execution  issued  by  a  justice  of  the  peace  be  set  aside  on  certiorari, 
there  can  be  no  recovery  on  a  bond  taken  by  the  constable  for  the  delivery  of 
property  levied  on  such  execution. 

A  constable  who  through  neglect  of  duty  becomes  liable  for  and  pays  the 
amount  of  an  execution  directed  to  him  cannot  recover  it  from  the  original  de- 
fendant. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

John  Mewhorter  against  John  Jamison. 

It  is  agreed  that  the  following  case  stated  be  submitted  to  the 
court  of  common  pleas  of  Westmoreland  county,  to  be  considered  in 
the  nature  of  a  special  verdict,  with  privilege  to  either  party  to  pros- 
ecute a  writ  of  error. 

The  above  action  is  an  appeal  from  the  judgment  of  John  Beg- 
ham,  Esquire,  in  favour  of  plaintiff',  founded  upon  the  following 
writing,  to  wit:  "We,  John  Jamison  and  Robert  Callan,  or  either 
of  us,  are  held  and  firmly  bound  unto  John  Mewhorter,  constable,  in 
the  sum  of  20  dollars,  upon  condition  that  the  said  John  Jamison 
shall  deliver  John  Mewhorter  the  following  goods  and  chattels  :  four 
head  of  cow  cattle  on  the  28lh  instant,  at  the  house  of  James  M'Cor- 
mick,  which  were  taken  in  execution  as  the  property  of  John  Jami- 
son, at  the  suit  of  Pinney  and  Purdy  against  John  Jamison,  or  pay 
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the  amount  of  the  said  execution  without  stay  of  execution,  as  wit- 
ness our  hands  and  seals  the  9th  day  of  February  1835. 

"JOHN  JAMISON,      [SEAL.] 
"ROBERT  CALLAN,  [SEAL.]" 

On  the  3d  of  April  1835,  John  Jamison,  the  above  defendant,  con- 
fessed judgment  before  Samuel  Scott,  Esquire,  in  favour  of  Pinney 
and  Purdy,  for  the  sum  of  30  dollars  66  cents  with  costs  of  suit.  On 
the  8th  of  November  1833,  execution  issued  to  constable  Graham, 
and  returned  "not  acted  on;"  28th  of  January  1834,  al.  execution 
to  constable  Graham,  returned  "  with  bail  to  16th  of  February  next." 
These  returns  entered  on  justice's  docket,  "defendant  paid  debt  and 
costs  all  if  money  accepted."  After  which  the  following  executions 
were  issued,  to  wit:  26th  of  December  1834,  pluries  execution  to 
constable  Graham  for  10  dollars  71  cents  with  costs,  and  indorsed 
"Mewhorter,  constable,  1  dollar  75  cents;"  this  execution  not  re- 
turned; 29th  January  1835,  second  pluries  execution  at  the  request 
of  constable  Mewhorter  for  14  dollars  47  cents,  including  costs,  upon 
the  back  of  which  execution  is  the  following  entry,  "February  9th 
1835,  levy  three  head  of  cow  cattle ;"  no  return  is  made  of  this  exe- 
cution ;  23d  February  1835,  third  pluries  execution  to  John  Mew- 
horter, constable,  at  request  of  said  constable,  for  16  dollars  29  cents. 
It  is  agreed  that  said  John  Mewhorter  was  cognizant  of  the  fact  that 
satisfaction  was  entered  as  stated  on  the  justice's  docket,  as  above 
stated,  previous  to  the  issuing  of  the  three  last  mentioned  executions  ; 
and  that  on  the  said  9th  day  of  February  1835  (the  day  on  which 
the  above  recited  writing  was  executed)  said  Mewhorter,  constable, 
told  defendant  that  he  must  have  a  levy,  and  that  the  judgment  on 
squire  Scott's  docket  remained  open  against  him. 

The  following  are  the  proceedings  had  on  the  original  suit  before 
squire  Scott,  removed  by  certiorari  into  the  common  pleas  of  West- 
moreland county: 

John  Jamison,  plaintiff  in  error,  v.  Penny  and  Purdy;  No.  2,  of 
November  term  1835,  in  the  common  pleas  of  Westmoreland  county. 
Certiorari  to  justice  Scott  to  remove  all  proceedings,  &c.  12ih  of 
April  1836,  proceedings  reversed  upon  the  following  exception  filed, 
to  wit:  "the  justice  erred  in  issuing  execution  after  satisfaction 
had  been  entered  on  his  docket  for  debt  and  costs."  If  the  court 
should  be  of  opinion,  from  the  above  statement  of  facts,  that  the  law 
is  with  the  plaintiff,  then  judgment  to  be  entered  for  the  plaintiff  for 
costs  only ;  but  if  the  court  should  be  of  opinion  that  the  law  is  in 
favour  of  the  defendant,  then  judgment  to  be  entered  for  the  de- 
fendant. 

The  court  below  (White,  President)  rendered  a  judgment  for  the 
defendant. 

Nichols,  for  plaintiff  in  error. 
Armstrong,  for  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  court  of  common  pleas,  on  certiorari,  set  aside 
the  execution  and  levy  and  proceedings  thereon,  on  the  ground  that 
the  justice  erred  in  issuing  execution  after  satisfaction  had  been  en- 
tered on  the  docket  for  debt  and  costs.  After  this  judgment  of  re- 
versal, no  recovery  could  be  had  upon  the  forthcoming  bond  on  which 
this  suit  was  instituted.  But  it  is  contended  that  the  plaintiff,  the 
constable,  was  entitled  to  recover  the  costs.  And  if  he  had  merely 
acted  in  his  ministerial  capacity  in  the  levy  and  taking  of  the  bond, 
there  might  be  some  reason  for  it.  But  it  would  seem  by  the  record 
that  it  was  at  his  instance  the  execution  was  issued,  and  that  he  was 
previously  cognizant  of  the  fact  that  satisfaction  had  been  entered. 
It  was,  therefore,  his  own  act,  and  he  is  to  be  considered  in  the  same 
light  as  if  he  were  a  party.  The  satisfaction,  it  is  true,  was  qualified 
by  the  condition,  "if  the  money  accepted."  But  no  evidence  ap- 
pears to  show  that  the  money  was  not  accepted.  Nine  or  ten  months 
elapsed  without  any  steps  taken  to  vary  the  entry  of  satisfaction  on 
the  justice's  docket ;  and  the  judgment  of  the  court  of  common  pleas 
in  reversing  the  proceedings  on  the  execution,  is  conclusive  that 
satisfaction  had  been  entered.  If  it  be  surmised  that  the  constable 
was  personally  fixed  by  not  returning  a  previous  execution,  and  pro- 
ceeded in  order  to  indemnify  himself;  then  the  case  of  Arbingast  v. 
Houk,  6  Watts  228,  applies,  in  which  it  is  decided,  that  a  constable 
who,  through  neglect  of  duty,  becomes  liable  for  and  pays  the  amount 
of  an  execution  directed  to  him,  cannot  recover  it  from  the  original 
defendant.  We  are  of  opinion  that  the  court  below  committed  no 
error  in  entering  judgment  for  the  defendant  on  the  case  stated. 
Judgment  affirmed. 
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Johnston  against  Porter. 

It  is  not  in  the  power  of  referees  under  the  act  of  1705  to  put  the  merits  of 
the  cause  submitted  to  them  on  the  record  for  revision  in  the  court  of  error. 
Their  award  is  on  the  footing  of  a  verdict,  and  a  decision  upon  exceptions  to  it 
is  equivalent  to  the  overruling  of  a  motion  for  a  new  trial. 

ERROR  to  the  common  pleas  of  Fayette  county. 

Gennett  Porter  against  Rev.  William  Johnston,  Francis  Gosnel, 
Brice  Gosnel  and  David  Porter,  Sen. 

This  was  an  action  of  ejectment  for  four  hundred  and  thirteen  acres 
of  land  situated  in  Luzerne  township  in  Fayette  county. 

Judgment  by  default  was  entered  against  the  two  Gosnels  (who 
were  the  tenants  of  Andrew  Porter),  and  against  David  Porter. 

Johnston  pleaded  not  guilty. 

September  10,  1833,  referred  by  consent  to  William  Davidson, 
Isaac  Meason  and  Robert  Clark.  These  arbitrators  had  several 
meetings,  and  proceeded  as  is  stated  below  in  the  exceptions  filed  to 
their  award.  On  the  last  day  of  meeting,  the  defendant  submitted 
the  points  stated  in  the  paper  copied  below,  on  which  the  arbitrators 
decided  as  is  therein  set  forth.  On  the  16th  of  January  1835,  the 
arbitrators  found  for  the  plaintiff,  to  be  released  on  payment  of  708 
dollars  19  cents. 

At  the  next  term  of  the  court,  April  1835,  the  defendant,  Johnston, 
filed  exceptions,  agreeably  to  the  act  of  the  21st  March  1806.  The 
matter  was  continued  from  time  to  time  under  negotiations  for  a  com- 
promise until  June  1836,  when,  in  the  absence  of  defendant's  coun- 
sel, who  was  then  at  Pittsburgh,  the  court,  on  motion,  without  refer- 
ence to  or  looking  at  the  exceptions,  confirmed  the  award  and  refused 
afterwards  to  hear  the  defendant's  counsel,  when  he  ascertained  the 
fact. 

The  tract  of  land  described  in  the  writ  of  ejectment  was  owned  by 
Armstrong  Porter,  the  elder,  who,  by  will  dated  May  1st  1794,  proved 
16th  of  August  1798,  devised  one  hundred  acres  to  his  son  Jared,  two 
hundred  acres  to  his  sons  William  and  David  as  tenants  in  common, 
and  the  residue,  one  hundred  and  twenty-three  acres,  to  his  son 
Armstrong.  On  the  16th  of  April  1802,  Jared  conveyed  his  hun- 
dred acres  to  his  brother  David,  one  of  the  defendants,  who,  on  the 
same  day,  conveyed  to  Jared  his  interest  in  the  two  hundred  acres 
devised  to  him  and  William.  These  two  hundred  acres  were  divided, 
and  William  sold  his  share  to  Andrew  Porter,  whose  tenants  are  the 
defendants  F.  and  B.  Gosnel;  and  Jared  on  the  26th  of  January 
1822  conveyed  his  share  to  Armstrong  Porter,  the  younger. 
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Armstrong  Porter,  the  younger,  thereupon  mortgaged  the  one 
hundred  and  twenty-three  acres  devised  to  him,  together  with  the 
one  hundred  acres  which  he  got  from  Jared,  to  William  Ewing,  who 
was  trustee  for  James  E.  Breading.  On  the  8th  of  May  1828  judg- 
ment was  had  on  this  mortgage  for  1958  dollars  82  cents,  and  by  virtue 
of  a  levari  facias  the  said  223  acres  were  on  the  25lh  of  October  1828 
sold  to  James  E.  Breading,  and  a  deed  executed  and  acknowledged 
by  the  sheriff  to  him  on  the  30th  of  October  1828.  And  on  the  1st  of 
April  1829,  James  C.  Breading  conveyed  the  said  two  hundred  and 
twenty-three  acres  to  the  defendant,  William  Johnston. 

The  said  Armstrong  Porter,  the  elder,  by  his  said  will  bequeathed 
as  follows : 

"  I  give  to  my  two  daughters,  Elizabeth  and  Gennett  [Porter],  175 
pounds  each,  to  be  paid  equally  by  my  four  sons  above  named,  viz. 
Jared,  William,  David  and  Armstrong,  as  a  consideration  in  part  of 
the  land  devised  to  them  as  above.  The  same  to  be  paid  in  yearly 
instalments  of  20  pounds  from  each  of  them,  the  first  payment  to  com- 
mence in  one  year  after  my  decease." 

This  clause  in  the  will  was  the  plaintiff's  title. 

The  defendant,  Johnston,  contended  : 

1st.  That  an  ejectment  will  not  lie  for  a  legacy  charged  on  land. 

2cl.  That  no  action  can  be  sustained  against  the  purchaser  after 
the  lapse  of  twenty  years. 

3d.  That  the  purchaser  (at  sheriff's  sale)  "  takes  the  land  dis- 
charged from  the  lien,  if  it  still  existed,  of  the  legacy,  unless  the 
land  was  sold  expressly  subject  to  the  lien." 

The  arbitrators  filed  their  decisions  upon  these  points,  with  their 
award,  as  follows. 

"  On  the  first  point,  it  appears  to  the  arbitrators  that  ejectment 
was  the  only  remedy,  as  the  executrix  died  about  twelve  years  before 
the  bringing  of  this  suit. 

"  On  the  second  point,  it  appears  that  the  plaintiff  resided  with 
her  mother  (who  was  the  executrix)  until  her  decease,  which  was  in 
1819,  who  was  entitled  to  the  occupancy  of  the  mansion  house,  &c. 
during  her  life,  and  that  it  would  have  been  a  very  unnatural  pro- 
ceeding for  the  plaintiff  to  have  brought  suit  against  her  mother. 
Also  it  appeared  in  evidence,  that  nearly  the  whole  of  the  legacy,  so 
far  as  the  land  of  Jared  Porter  and  Armstrong  Porter  was  account- 
able, is  unpaid. 

"On  the  third  point,  it  appeared  in  evidence  that  there  was  a  writ- 
ten notice  put  up  at  the  place  of  sale,  specifying  the  existing  liens  of 
legacies  against  the  land  offered  for  sale.  Also,  that  it  was  rumoured 
among  the  people  that  were  at  the  sale,  that  there  were  legacies  due 
and  unpaid  which  the  property  offered  for  sale  was  liable  for.  Also, 
that  the  property  would  have  brought  several  hundred  dollars  more 
than  it  was  sold  for,  had  it  not  been  for  the  alleged  liens  of  legacies 
that  were  against  it.  Also,  that  the  present  defendant,  previously  to 
his  purchase  of  the  properly  from  James  E.  Breading,  who  was  the 
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purchaser  at  sheriff's  sale,  wished  David  Porter  to  go  to  Pittsburgh  to 
see  what  the  plaintiff  would  take  for  her  claim  against  the  property, 
as  Mr  Breading  asked  so  much  for  it  subject  to  her  claim,  and  so 
much  clear  of  it.  And  also,  that  James  E.  Breading  was  the  judg- 
ment creditor,  on  whose  judgment  the  property  was  sold,  and  he  was 
the  purchaser.  If  he  took  the  land  discharged  from  the  legacy,  and 
the  land  was  liable  for  it  before  sale,  he  would  have  had  10  pay  the 
amount  of  the  legacy  into  the  hands  of  the  sheriff,  out  of  the  amount 
of  the  purchase  money,  which  it  appears  he  has  not  done,  as  the 
plaintiff  claimed,  and  still  continues  to  claim  it  out  of  the  land;  and 
it  does  no  injustice  to  the  purchaser  at  sheriff's  sale,  under  the  cir- 
cumstances, in  which  of  the  ways  he  is  held  accountable." 

David  Porter  and  Andrew  Porter  were  the  only  witnesses  on  the 
part  of  the  plaintiff  (except  one  other,  who  proved  merely  that  he 
would  have  bid  more  had  it  not  been  for  the  rumour  of  legacies). 
They  proved  all  the  other  facts  upon  which  the  arbitrators  relied; 
while  the  sheriff  who  made  the  sale  proved  that  no  notice  of  the  lega- 
cies was  given  at  the  sale,  nor  did  he  hear  or  know  of  them  then,  nor 
afterwards,  until  this  suit  was  brought;  and  that  the  land  was  sold 
in  the  usual  way,  without  reference  to  any  lien. 

Exceptions  to  the  award,  filed  by  the  defendant,  Johnston. 

1st.  That  the  arbitrators,  on  the  10th  of  January  1835,  met  and 
proceeded  to  examine  witnesses  for  the  plaintiff,  in  the  absence  of  the 
defendant  and  his  counsel,  and  without  their  privity  or  knowledge; 
and  in  so  doing,  examined  persons  interested  in  the  cause. 

2d.  That  the  cause  being  adjourned  to  the  16th  of  January  1835, 
expressly  to  enable  defendant  to  produce  evidence  material  to  his  de- 
fence, the  arbitrators  met  on  that  day  without  the  knowledge  of  the 
defendant  or  his  counsel,  and  proceeded  to  make  their  calculations 
preparatory  to  making  out  their  award  ;  and  when  defendant's  counsel 
called  at  the  place  of  meeting,  he  found  the  arbitrators  alone,  en- 
gaged in  making  out  their  award,  and  was  informed  by  one  of  them 
that  they  had  their  award  almost  made  out ;  and  upon  the  counsel 
complaining  of  this  procedure,  he  said  the  hour  of  meeting  had  arrived 
or  passed  ;  that  they  had  adjourned  to  one  o'clock  ;  whereas  no  such 
adjournment  was  made,  nor  any  mention  of  an  hour  heard  by  de- 
fendant or  his  counsel. 

3d.  That  the  arbitrators  heard  interested  witnesses,  and  irrelevant 
and  illegal  evidence,  to  wit,  David  and  Andrew  Porter ;  and  evidence 
of  notice  of  the  legacy  being  unpaid  being  put  up  on  the  door  of  the 
house,  and  of  rumours  afloat,  among  the  bidders,  and  of  the  amount 
the  land  would  have  brought  if  it  had  not  been  for  those  rumours; 
and  grounded  their  award  on  this  evidence. 

4th.  The  arbitrators  erred  in  sustaining  the  present  form  of  action, 
particularly  after  the  lapse  of  thirty  years. 

5th.  The  arbitrators  erred  in  deciding  that  the  purchaser  took  the 
land  subject  to  the  lien  of  the  legacy;  there  being  no  pretence  that 
the  land  was  sold  subject  to  it,  and  the  contrary  being  expressly 
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proven  by  the  sheriff,  who  also  proved  that  not  even  any  notice  was 
given  of  it,  nor  did  he  hear  or  know  of  it  then,  nor  afterwards,  till  this 
suit  was  brought. 

An  affidavit  of  the  truth  of  the  facts  contained  in  these  exceptions 
was  annexed. 

Errors. 

1.  The  action  was  erroneously  brought.     Ejectment  does  not  lie  to 
enforce  the  payment  of  a  legacy  charged  upon  land. 

2.  If  ejectment  were  the  proper  remedy,  the  present  action  is  er- 
roneous, being  joint,  against  all  the  devisees  or  their  assigns,  for  the 
whole  legacy  ;  whereas  the  lien  is  several  and  distinct  upon  each  de- 
vise, for  the  one  fourth  only  of  the  175  pounds. 

3.  The  arbitrators  erred,  1st,  in  their  decision  on  the  points  sub- 
mitted to  them  ;  and  2d,  in  the  various  matters  specified  in  the  de- 
fendant's exceptions. 

4.  The  court  erred  in  confirming  the  award  without  examining  the 
exceptions. 

5.  The  court  erred  in  not  setting  aside  the  award  for  the  reasons 
specified  in  the  exceptions. 

Veech,  for  plaintiff  in  error. 

Wells  and  Howell,  contra,  cited,  2  Perms.  Rep.  495 ;  1  Whart.  Rep. 
108. 

PER  CURIAM. — The  submission  being  under  the  act  of  1705,  the 
award  stood  before  the  court  on  the  footing  of  a  verdict,  and  the  de- 
cision of  the  exceptions  to  it  was  equivalent  to  the  overruling  of  a 
motion  for  a  new  trial.  It  is  not  in  the  power  of  arbitrators  to  put 
the  merits  on  the  record  for  revision  here ;  and  we  have  before  us 
the  form  of  an  ordinary  ejectment,  on  which  there  is  no,  error. 

Judgment  affirmed. 
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Scott  ag  ainst  Fields. 

An  action  of  debt  will  not  lie  upon  a  mortgage,  which  contains  no  express 
cove  nant  to  pay,  and  therefore  creates  no  personal  responsibility. 

WRIT  OF  ERROR  to  the  common  pleas  of  Erie  county. 

William  Fields  against  Andrew  Scott.  This  was  an  action  of 
debt  upon  a  mortgage  in  common  form.  On  the  trial,  the  plaintiff 
offered  to  prove  by  parol,  that  there  was  no  such  bond  given  as  that 
recited  in  the  mortgage. 

The  defendant  objected  to  the  evidence,  because  it  went  to  con- 
tradict the  mortgage :  the  objection  was  overruled  and  exception 
taken.  It  appeared  by  the  evidence  that  no  bond  was  given  as  was 
recited  in  the  mortgage,  and  the  payment,  of  which  it  was  intended 
to  secure.  The  court  below  was  of  opinion  that  the  action  could  be 
maintained  and  so  instructed  the  jury.  Verdict  for  plaintiff  for  2055 
dollars. 

J.  <S.  Riddle,  for  plaintiff  in  error,  cited,  4  Kenfs  Com.  145;  2 
Mtmf.  337;  Cro.  Jac.  281;  Yeh.  206;  2  Mod.  36;  1  Bac.  Mr. 
529;  2  Binn.  146;  3  Watts  352;  3  Pow.  on  Mort.  1114. 

Galbreath,  contra,  cited,  1  Chill.  PL  103,  111  ;  1  Saund.  Rep.  233 ; 
2  Chitt.  PL  434. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — A  mortgage,  in  its  origin,  was  a  conveyance  of  land, 
with  a  condition  annexed  that,  on  payment  of  a  sum  of  money  by  the 
grantor  to  the  grantee  at  a  certain  day,  the  conveyance  should  be  void 
and  the  grantor  become  reinvested  with  his  estate.  In  case  of  the  non 
payment  at  the  day,  the  remedy  of  the  grantor  was  by  a  proceeding 
in  rem,  to  recover  the  land  if  he  was  not  put  into  possession,  or  by 
holding  the  possession  if  he  already  had  it.  It  was  never  considered 
as  binding  on  the  mortgagor  personally  for  the  payment  of  the 
money  ;  for  the  text  of  Littleton,  in  treating  of  mortgages,  is,  that 
in  all  cases  of  condition  for  payment  of  a  certain  sum  of  money  in 
gross  touching  lands  or  tenements,  if  lawful  tender  be  once  refused,  he 
which  ought  to  tender  the  money  is  of  this  quit  and  fully  discharged 
forever  afterwards.  Lit.,  sec.  338.  Lord  Coke,  in  his  Commentary, 
qualifies  this  by  making  a  distinction.  This,  says  he,  is  to  be  under- 
stood, that  he  that  ought  to  tender  the  money  is  of  this  discharged 
forever  to  make  any  other  tender  :  but  if  it  were  a  duty  before,  though 
the  feoffor  enter  by  force  of  the  condition,  yet  the  debt  or  duty  re- 
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maineth.  As  if  A  borroweth  100  pounds  of  B,  and  after  mortga- 
geth  land  to  B  upon  condition  for  payment  thereof;  if  A  tender  the 
•money  to  B,  and  he  refuseth  it,  A  may  enter  into  the  land,  and  the 
land  is  freed  forever  from  the  condition,  but  yet  the  debt  remaineth, 
and  may  be  recovered  by  action  of  debt.  But  if  A,  without  Joan, 
debt  or  duty  preceding,  enfeoff  B  of  land  upon  condition  for  the  pay- 
ment of  100  pounds  to  B  in  nature  of  a  gratuity  or  gift,  in  that, 
case  if  he  tenders  the  100  pounds  to  him  according  to  the  condition 
and  he  refuseth  it,  B  shall  have  no  remedy  therefor. 

The  authorities  and  the  reason  of  the  thing  seem  to  show,  that  a 
mortgage  is  not,  of  itself,  an  instrument  by  which  a  personal  liability 
for  the  money  is  raised,  and  on  which  an  action  of  debt  or  covenant 
can  be  maintained  by  the  morlgagee  against  the  mortgagor,  but  that 
his  remedy  on  such  mortgage  is  confined  to  the  land  itself  which  is 
put  in  pledge  :  yet  that  if  there  be  any  prior  or  accompanying  cause 
of  action  which  of  itself  creates  a  personal  liability  distinct  from 
the  mortgage,  such  as  a  loan,  a  bond,  a  note  or  other  claim,  the  mort- 
gage is  not  to  be  considered  as  merging  such  claim  or  demand,  but 
is  merely  a  collateral  security.  Mortgages  in  this  state  are  usually 
accompanied  with  a  bond  and  warrant  of  attorney,  as  this  purports 
to  be.  Sometimes  they  are  given  to  secure  notes  or  other  instru- 
ments, sometimes  to  secure  warrants  of  indemnity,  and  sometimes 
in  the  naked  simple  form  of  a  mere  mortgage  given  for  the  pur- 
pose perhaps  of  securing  the  debt  of  a  third  person.  And  when 
they  are  given  in  any  of  these  modes,  it  has  never  been  supposed 
that  an  action  of  debt  or  covenant  for  the  money  would  lie  upon  the 
mortgage  itself,  but  the  remedy  of  the  parly  upon  the  mortgage  is 
against  the  land  and  the  land  only. 

In  England  it  would  seem  to  be  the  practice  to  insert  in  a  mort- 
gage, among  other  covenants,  a  covenant  for  the  payment  of  the 
money  :  and  in  that  case,  no  doubt,  debt  or  covenant  lies.  A  cove- 
nant inserted  in  our  mortgages  would  answer  the  same  purpose  :  but 
it  is  not  usual ;  the  more  common  mode  being  to  make  use  of  a  bond 
or  separate  instrument  to  show  the  nature  of  the  debt.  It  has  been 
repeatedly  held  that  the  covenant  must  be  an  express  one,  and  that 
no  action  will  lie  on  the  proviso  or  condition  in  the  mortgage.  1  P. 
Wms  268  ;  Cro.  Jac.  281 ;  Yelv.  206  ;  3  Jltk.  278;  2  Munf.  337. 

It  is  contended  in  the  present  case  that  there  is  in  this  mortgage 
an  acknowledgement  of  a  debt,  which  is  a  sufficient  ground  to  main- 
tain the  action.  If  there  were  such  an  acknowledgement  of  a 
prior  debt,  and  no  more,  as  for  instance  if  it  recited  money  borrow- 
ed, it  would  rather  seem,  from  the  authorities,  that  the  action  inper- 
sonam  should  be  on  the  contract  by  which  the  debt  arose,  and  that 
no  implied  contract  inferred  from  the  mortgage  will  be  sufficient. 
But  here  the  acknowledgement  is  of  a  bond  for  the  payment  of  a 
sum  of  money  by  instalments,  and  the  mortgage  is  declared  to  be 
expressly  given  to  secure  the  payment  of  the  bond  according  to  the 
vii.— 2  F* 
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condition  :  the  remedy  then  against  the  party  must,  be  upon  the 
bond.  No  contract  of  borrowing  or  loan  can  be  implied  in  law  from 
the  mortgage  as  the  foundation  of  the  action  when  the  contract  be- 
tween the  parties  is  express  and  formal.  Expressum  facit  cessare  ta- 
citurn. 

It  is  alleged  that  no  bond  was  given,  and  a  witness  was  called 
who  proved  that  the  parties  came  before  him  to  acknowledge  the 
mortgage ;  that  he  did  not  see  any  bond  ;  and  that  he  did  not  recollect 
any  thing  being  said  about  a  bond.  This  evidence  would  seem  to  be 
altogether  immaterial  in  this  action  ;  it  scarcely  amounts  to  any  proof 
of  the  fact  that  no  bond  was  actually  given  :  but  if  it  were  so,  if  the 
parties  waived  the  bond,  that  could  not  alter  the  language  of  the 
mortgage,  on  which  the  action  must  be  sustained,  if  at  all  sustain- 
able. And  taking  merely  the  language  of  the  mortgage,  destitute 
of  any  express  covenant  or  agreement,  it  is  not  sufficient  in  law  to 
render  the  mortgagor  personally  responsible.  The  form  and  purport 
are  for  a  different  purpose. 

Judgment  reversed. 


Bemus  against  Quiggle. 

If  parties  agree  to  consolidate  actions  and  thus  combine  different  causes  of 
action  and  refer  the  whole  to  referees  under  the  act  of  1705,  neither  party  can 
afterwards  except  to  the  award  on  the  ground  of  informality. 

ERROR  to  the  common  pleas  of  Crawford  county. 

William  Quiggle  against  Daniel  Bemus. 

William  Quiggle,  who  was  plaintiff'  below,  had  brought  two  suits 
against  the  defendant,  viz.  an  action  of  covenant,  and  an  action  on 
the  case,  to  November  term  1834.  These  causes  were  arbitrated  at 
June  1835  and  the  arbitration  struck  off,  and  at  November  1835  the 
parties  entered  into  an  agreement  in  the  action  of  covenant  as  fol- 
lows : 

"It  is  agreed  that  with  the  trial  of  the  above  cause,  there  shall  be 
also  tried  with  it,  and  in  connection  with  the  same,  an  action  of  ac- 
count render,  founded  upon  the  store  and  partnership  transactions  of 
the  parties,  to  have  the  same  effect  as  if  an  action  of  account  render 
had  been  brought  by  the  plaintiff  against  the  defendant,  and  that 
the  arbitrators  award  upon  the  same  indiscriminately  with  the  action 
of  covenant." 

This  was  also  struck  off  by  consent  and  the  cause  to  be  tried  by  a 
jury ;  but  the  agreement  concerning  the  action  of  account  render  to 
stand,  and  the  whole  matter  to  be  tried  as  then  stated.  The  plain- 
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tiff  to  file  declarations  in  covenant  and  account  render,  and  the  de- 
fendant to  plead  without  regard  to  form,  but  to  try  on  the  merits  so 
that  the  cause  may  be  tried  at  next  term. 

Narrs.  were  filed  and  pleas  put  in,  but  the  cause  was  not  tried, 
and  was  again  on  the  issue  list,  when  on  the  30lh  of  January  1836 
the  following  agreement  was  made. 

"William  Quiggle  v.  Daniel  Bemus;  Nos.  48  and  49  of  November 
1834.  It  is  agreed  to  submit  the  trial  of  these  two  causes  to  A. 
Huidekoper,  C.  Hastings  and  William  Benedict,  with  leave  to  sub- 
stitute, to  meet  on  ten  days'  notice  by  plaintiff.  Their  award  or  a 
majority  to  be  final  and  conclusive,  without  the  right  of  appeal  or 
filing  exceptions." 

This  was  signed  by  the  attorneys  of  plaintiff  and  defendant. 

On  the  21st  of  March  William  Foster  was  by 'agreement  in  wri- 
ting substituted  in  the  room  of  William  Benedict  who  refused  to 
serve  ;  and  the  next  day  William  W.  While  was  by  the  parties  sub- 
stituted for  Mr  Hastings  who  did  not  attend. 

After  several  adjournments  and  sitting  fourteen  days,  the  arbitra- 
tors made  on  the  9th  of  May  1837  the  following  award. 

"After  having  heard  the  parties  together  with  their  proofs  and 
allegations,  we  award  for  William  Quiggle,  the  plaintiff  in  the  seve- 
ral cases  submitted  to  us,  the  sum  of  326  dollars  31  cents,  together 
with  costs  of  suit.  Daniel  Bemus  the  defendant  to  have  the  stock 
of  goods  on  hand  at  the  store  where  William  Quiggle  left  the  same, 
together  with  all  accounts  on  the  books,  and  the  notes  and  due  bills 
given  for  merchandize  at  the  said  establishment." 

The  arbitrators  then  make  some  representation  of  the  number  of 
witnesses  brought  before  them,  the  mass  of  books  and  papers  and 
accounts  laid  before  them  and  claimed  as  credits  by  the  respective 
parties,  contradictory  statements  and  want  of  positive  evidence  on 
many  points,  and  say  they  did  the  best  they  could,  &c.  &c. ;  and  all 
signed  the  report. , 

The  prothonotary  entered  judgment  on  this  report,  and  issued 
execution  to  August  1837.  At  that  time  motion  was  made  to  set 
aside  this  judgment  and  execution,  and  on  the  25th  of  October  they 
were  set  aside,  and  defendant  filed  exceptions  to  the  award. 

1.  The  reference  is  not  made  a  rule  of  court,  and  is  an  award  at 
common  law,  and  included  matters  not  in  issue  in  this  suit,  viz.  the 
action  of  account  render. 

2.  The  arbitrators  ought  to  have  awarded  severally  in  each  action. 
The  same  day  the  exceptions  were  dismissed,  and  judgment  on 

the  award. 

The  only  error  assigned  is,  that  the  court  erred  in  entering  judg- 
ment on  the  award. 

Pearson,  for  plaintiff  in  error,  cited,  1  Doll.  314;  1  Serg.  fy  Rawle 
24 ;  3  Walts  320 ;  4  Walls  77  ;  3  Penn.  Rep.  270. 
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Church  and  Derrickson,  for  defendant,  in  error,  cited,  5  Serg.  fy 
Rawle  52  ;  6  Binn.  422  ;  1  Serg.  fy  Rawle  215 ;  3  Penn.  Rep.  291 ; 
1  P.  A.  Browne  14. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — No  objection  was  made  it  would  seem  in  the  court 
below  as  to  the  justice  of  the  award,  or  the  conduct  of  the  arbitrators. 
The  objections  are  precisely  such  as  the  parties  agreed  not  to  make. 
If  two  causes  had  been  submitted  to  arbitrators,  it  is  quite  probable 
they  would  have  made  separate  awards  :  but  the  parties  agree  that 
they  shall  in  the  action  of  covenant  investigate  the  matters  in  that 
of  account  render,  and  award  on  the  whole  indiscriminately;  and 
this  part  of  the  first  agreement  was  expressly  retained  when  the  first 
reference  was  struck  off;  and  in  the  last  attempt  to  try  by  a  jury,  they 
agreed  to  try  both  together  and  waive  all  form.  Thelast  agreement 
to  refer  both  causes  by  the  attorneys  is  framed  to  meet  difficulties  as 
to  form:  the  award  is  to  be  conclusive  and  neither  party  to  file  any 
exception.  It  would  be  strange  if  after  all  this  the  court  would  per- 
mit the  repeated  agreements  to  be  disregarded,  and  listen  to  mere 
formal  objections.  The  cases  in  3  Penns.  Rep.  99,  291  are  decisive, 
and  ought  to  have  put  this  matter  at  rest. 

By  the  act  of  1705,  parties  or  their  attorneys  might  consent  to  a  rule 
of  court  for  referring  the  cause  to  persons  mutually  chosen  in  open 
court.  The  award  being  approved  by  the  court  and  entered  on  the 
record  shall  have  the  effect  of  a  verdict,  &c. 

It  has  been  observed,  in  one  of  the  cases  cited  by  Justice  Duncan, 
that  most  cases  referred  had  been  in  vacation  and  not  in  open  court ; 
and  in  all  the  cases  cited  on  the  argument,  there  was  not  one  in 
which  it  appeared  that  the  reference  had  been  made,  by  any  entry 
on  the  docket,  a  rule  of  court.  I  rather  think  I  never  saw  on  any 
docket  that  the  reference  was  made  a  rule  of  court ;  and  none  of  my 
brother  judges  have  any  other  impression.  In  point  of  fact,  as  the 
parties  have  the  right  to  refer  arid  the  court  cannot  restrain  this 
right,  it  would  be  idle  to  ask  for  a  rule  of  court,  and  it  is  never  asked  ; 
and  long  and  universal  practice  has  made  it  unnecessary. 

The  first  exception  is  drawn  without  consideration  ;  a  reference  at 
common  law  is  one  where  there  is  no  cause  in  court,  and  may  include 
every  thing  in  dispute  between  the  parties.  The  exception  is,  that 
it  is  at  common  law  and  included  matters  not  in  issue  in  this  suit. 
Now  if  it  was  in  a  suit,  it  was  not  at  common  law  ;  and  the  including 
matters  not  in  issue  in  that  suit  would  have  been  error  if  the  agree- 
ments before  stated  had  not  been  made. 

When  partners  differ,  and  one  goes  off  and  leaves  the  store  and 
books  with  the  other,  and  brings  covenant  on  the  articles  of  agree- 
ment, it  is  not  easy  to  ascertain  the  damages  until  an  account  is 
taken  and  the  whole  investigated  ;  no  final  and  just  conclusion  can  be 
arrived  at  until  this  is  done ;  the  parties  were  aware  of  this ;  perhaps 
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no  jury  can  investigate  the  books  and  ascertain  the  state  of  accounts 
of  a  firm  of  long  standing  and  whose  transactions  have  been  very 
various.  The  parties  knew  this  and  provided  for  it.  The  award, 
being  under  the  act  of  1705,  must  be  approved  by  the  court ;  and 
the  judgment  entered  by  the  prothonotary  on  the  award,  before  it 
was  seen  by  the  court,  was  irregular  and  was  set  aside,  and  with  it 
the  execution  issued  on  that  judgment.  Exceptions  were  then  filed 
and  properly  overruled,  and  judgmententeredon  (he  award  ;  and  the 
only  error  is  in  defendant,  who  has  attempted  to  violate  his  own  re- 
peated deliberate  agreements ;  and  that  so  far  as  we  can  see  without 
cause. 

Though  it  is  not  assigned  as  error,  something  was  said  about  the 
award  being  conditional,  and  that  Quiggle  must  perform  his  part 
before  he  is  entitled  to  execution.  But  it  is  not  so.  The  award  does 
not  direct  him  to  do  any  thing.  It  states  that  the  goods,  books,  &c. 
which  have  been  left  by  him  in  the  hands  of  D.  Bemus  shall  be  the 
property  of  Bemus;  and  Quiggle,  by  assenting  to  the  award,  affirms 
this.  If,  before  issuing  execution,  he  should  resume  the  possession  of 
the  property,  the  court  will  stay  his  execution  :  if,  after  collecting  his 
money,  he  should  take  possession  of  any  of  the  property  or  collect 
any  of  the  debts,  he  will  be  liable  to  an  action.  But  I  will  not  go 
further  or  more  minutely  into  this  matter  :  the  record  has  not  pre-» 
eented  this  as  a  point  to  be  decided.  I  may  add,  that  our  practice 
admits  that,  to  acertain  extent,  verdictsor  awards  may  be  conditional, 
and  our  reports  show  that  sqch  have  been  supported  in  court, 

Judgment  affirmed, 
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Commonwealth  against  Jailer  of  Allegheny  County. 

A  person  labouring  under  an  infectious  disease  is  not  entitled,  of  right,  to  be 
tried  at  the  second  term. 

HABEAS  CORPUS  for  the  body  of  William  Phillips,  committed 
for  horse  stealing.  The  prisoner  was  indicted  at  May  sessions  1838, 
but  had  obtained  a  continuance  for  the  absence  of  witnesses.  He 
had  been  brought  up  again  for  trial  at  the  June  sessions,  but  was 
found  to  be  labouring  under  small  pox.  Though  convalescent,  his 
aspect  was  so  loathsome  as  to  spread  a  general  panic ;  and  on  the 
testimony  of  the  physician  of  the  prison  that  he  might  still  commu- 
nicate infection,  he  was  remanded,  though  insisting  on  being  tried. 
And  now, 

•Mahon  moved  for  his  discharge  under  the  third  section  of  the 
habeas  corpus  act. 

Irwin,  for  the  Commonwealth,  insisted  that  the  case  was  not  dis- 
tinguishable in  principle  from  The  Commonwealth  v.  The  Sheriff 
and  Jailer  of  Allegheny  County,  16  Serg.  fy  Rawle  304. 

PER  CURIAM. — There  is  no  doubt  that  necessity,  either  moral  or 
physical,  may  raise  an  available  exception  to  the  letter  of  the  habeas 
corpus  act.  A  court  is  not  bound  to  peril  life  in  an  attempt  to  per- 
form what  was  not  intended  to  be  required  of  it.  The  legislature 
intended  to  prevent  wilful  and  oppressive  delay ;  and  it  is  sufficient 
that  there  is  no  colour  for  an  imputation  of  it. 

Prisoner  remanded. 
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Quaere  7  Whether  a  verdict  and  judgment  on  a  traverse  of  liberum  tenemen- 
tum  is  conclusive  of  the  title  in  ejectment. 

A  verdict  and  judgment  for  the  defendant  in  an  action  of  trespass  upon  the 
general  issue  and  traverse  of  liberum  tenementum  is  not  conclusive  of  the  title 
in  ejectment. 

ERROR  to  the  district  court  of  Allegheny  county. 

David  Chess  against  James  Kerr.  Ejectment  for  thirty  acres  of 
land.  The  only  question  argued  in  this  case  arose  out  of  the  evi- 
dence given  by  the  defendant  of  the  record  of  an  action  of  trespass 
between  the  same  parties,  in  which  a  verdict  and  judgment  were 
rendered  for  (he  plaintiff  upon  the  plea  of  liberum  tenementum  and 
replication  thereto  as  follows: 

"  And  the  said  David  Chess,  protesting  that  the  said  place  in 
which  the  breaking,  entering,  cutting  down  of  timber,  carrying  away 
of  rails,  &c.,  in  the  said  plaintiff's  declaration  said  to  be  carried  away, 
being  the  supposed  trespass  aforesaid,  at  the  time  aforesaid,  where 
the  said  supposed  trespass  is  said  to  have  been  committed,  was  not 
the  soil  and  freehold  of  I  he  said  plaintiff,  for  plea,  as  before,  says  that 
the  place  in  which  the  said  supposed  trespass  was  committed  was 
the  soil  and  freehold  of  the  defendant,  in  manner  and  form  as  the 
said  defendant  in  his  said  plea  hath  alleged;  and  of  this  he  puts 
himself  on  the  country." 

Replication  to  said  plea  as  follows: 

"  Plaintiff,  in  reply  to  the  defendant's  plea  of  liberum  tenementumy 
says,  that  the  said  defendant  is  not  the  owner  of  the  freehold  of  the 
premises  to  and  upon  which  said  plaintiff  complains  that  the  trespass 
was  committed,  to  wit,  a  certain  tract  of  land  situate  in  Ross  town- 
ship aforesaid,  adjoining  lands  formerly  of  James  Lamden,  now  of 
Arthur  Gallagher,  lands  of  the  heirs  of  M'Kean  and  lands  of  David 
Chess,  containing  twenty-two  acres,  more  or  less,  being  the  same 
piece  of  land  which  was  bargained  and  sold  by  Jacob  Fink  and  Sarah 
Fink  to  the  plaintiff,  by  articles  dated  the  28th  of  September  1813, 
recorded  in  book  S,  462,  but  that  the  freehold  of  said  premises  is  in 
said  plaintiff.  And  for  a  further  replication  to  defendant's  plea,  the 
plaintiff  says  that  he,  said  plaintiff,  is,  and  was  at  the  time  of  the 
trespass  in  his  declaration  mentioned,  in  the  lawful  possession  of  the 
premises  to  and  upon  which  said  trespass  was  commitied,  to  wit,  the 
premises  above  described." 

The  defendant  requested  the  court  to  charge  the  jury  that  this 
verdict  and  judgment  were  a  conclusive  bar  to  the  plaintiff's  recovery 
in  the  present  action  of  ejectment. 
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Grier,  President. — This  point  has  never  been  directly  decided  in 
Pennsylvania  nor  any  where  else  (as  the  court  is  informed),  and  is 
certainly  one  of  very  great  importance.  That  it  has  never  been 
raised  before  and  solemnly  decided,  is  also  a  strong  presumption 
against  it.  It  has  nevertheless  been  argued  with  ability  and  plau- 
sibility by  the  learned  counsel  for  the  defendant,  and  will  deserve  a 
much  more  careful  consideration  and  investigation  than  it  is  in  the 
power  of  this  court  under  present  circumstances  to  give  it. 

I  have  no  doubt  of  the  correctness  of  the  doctrine  advanced  by 
lord  Ellenborough,  in  Olttram  v.  Morewood,  3  East  356,  that,  "what 
lord  Coke  says" — that  in  personal  actions  concerning  debts,  goods 
and  effects  (by  way  of  distinction  from  other  actions)  a  recovery  in  one 
action  is  a  bar  to  another — is  not  true  of  personal  actions  alone,  but 
is  equally  and  universally  true  as  to  all  actions  whatsoever  quoad 
their  subject  matter.  And  that  an  allegation  on  record  upon  which 
issue  has  been  once  taken  and  found  is,  between  the  parties  taking 
it  and  their  privies,  conclusive  according  to  the  finding  thereof,  so 
as  to  stop  the  parties  respectively  from  again  litigating  that  fact  once 
tried  and  found. 

If  therefore  this  were  an  action  of  trespass  in  which  the  plea  of 
liberum  tenementum  were  again  set  up  for  the  same  land  after  having 
been  once  decided  on  the  same  plea  between  those  parties,  and  the 
former  verdict  had  been  pleaded  as  an  estoppel  as  in  the  case  first  cited, 
I  should  have  no  difficulty  in  so  deciding  it  on  the  authority  and 
reasons  contained  in  the  case  just  mentioned  in  connection  with  the 
decision  of  our  own  supreme  court  in  Kethffro  v.  Hau,  17  Scrg.  fy 
Rawle  319. 

If  then  the  doctrine  (not.  unfrequently  advanced  by  courts),  that 
"  a  judgment  in  a  possessory  action  is  not  conclusive  on  real  rights," 
be  abandoned,  it  may  well  be  asked,  -why  a  party  who  has  once 
put  in  issue  his  freehold,  and  had  it  decided  against  him  in  an 
action  of  trespass,  should  not  be  estopped  from  again  litigating  that 
fact  in  an  action  of  ejectment,  which  is  a  possessory  action  of  no 
higher  order  than  a  common  action  of  trespass? 

It  is  sometimes  easier  to  ask  questions  than  to  answer  them.  And 
if  it  were  a  sufficient  answer  to  one  question  to  ask  another,  one 
might  reply  by  asking,  if  a  verdict  and  judgment  between  the  parties 
after  a  solemn  trial  of  title  in  ejectment  is  not  conclusive,  why 
should  it  be,  if  the  same  thing  is  done  in  an  action  of  trespass  ?  The 
history  of  the  action  of  ejectment  may  furnish  an  answer  to  both  of 
these  questions.  Originally  the  owner  of  the  freehold,  if  he  had  aright 
of  entry,  recovered  possession  by  his  writ  of  entry  or  assize,  which 
were  real  actions  though  called  possessory,  in  opposition  to  writs  of 
right,  which  were  founded  on  the  right  of  property  alone. 

In  the  possessory  action  a  judgment  was  a  conclusive  bar  to  an- 
other action  of  the  same  nature.  Hence,  one  who  had  lost  his  pos- 
session by  a  judgment  in  a  possessory  action  has  no  remedy  but  a 
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writ  of  right  to  which  the  former  judgment  could  not  be  pleaded  as  a 
bar. 

But  the  action  of  ejectment  was  devised  for  a  lessee  of  a  term  of 
years  who  was  ousted  of  his  term  ;  and  who  having  but  a  chattel 
interest  could  not  support  a  real  action  to  recover  possession.  It  was 
but  an  action  of  trespass  in  effect,  and  the  remedy  was  in  damages 
only  for  the  dispossession.  But  afterward  the  court  determined  the 
lessee  should  not  only  recover  damages,  but  also  his  term,  which  soon 
brought  the  action  into  general  use.  And  by  the  formal  scaffolding 
of  a  lease,  entry  and  ouster,  the  action  was  converted  into  a  method 
of  trying  collaterally  and  incidentally  the  title  of  the  lessor. 

Hence,  as  the  title  of  the  freehold  was  never  formally  and  directly 
in  issue  by  the  pleading?,  but  only  a  trespass  committed  by  John 
Doe  upon  Richard  Roe,  in  forcibly  expelling  him  from  his  term  of 
years,  no  verdict  between  these  parties  for  this  supposed  trespass 
could  be  pleaded  in  bar  for  another  action  of  trespass  committed  by 
Thomas  Troublesome  on  Timothy  Peaceable.  Much  less  could  the 
issue  of  liberum  tenemenlum  passed  upon  in  an  action  of  trespass  be- 
tween the  landlords  of  these  fictitious  personages,  be  pleaded  in  bar 
as  an  estoppel  to  their  lessee's  rights.  No  book  of  reports  shows  an 
instance  when  it  was  attempted  ;  nor  system  of  pleading  sets  forth 
how  it  could  be  done.  It  was  in  this  way  that  the  doctrine  crept  in, 
that  a  verdict  and  judgment  were  conclusive  only  as  regards  person- 
alty, and  not  as  regards  the  title  to  land.  When  therefore  the  act 
of  assembly  of  21st  of  March  1806  modified  the  action  of  ejectment 
by  stripping  it  of  its  fiction  and  forms,  and  in  fact  and  in  truth  con- 
verted it  into  a  real  action,  between  the  real  parties;  yet  the  courts 
have  continued  to  apply  the  same  doctrines  to  it  which  had  their 
origin  in  its  fictitious  state.  And  although  the  issue  is  now  tried  di- 
rectly on  the  titles  of  A.  B.  and  C.  D.,  they  are  allowed  all  the  privi- 
leges as  if  the  issue  were  joined  with  the  lessee  of  plaintiff  on  trespass 
and  fictitious  expulsion.  Hence  it  required  an  act  of  assembly  (which 
passed  the  13th  of  April  1807)  to  limit  the  number  of  verdicts  and 
judgments  in  ejectments  to  two,  in  order  to  conclude  a  party.  Why 
then  shall  a  verdict  on  the  plea  of  lib.  ten.  be  received  as  a  bar  under  the 
action  in  its  new  form,  when  it  would  not  in  its  old  form?  And  if  the 
rule  of  "  expressio  unius  est  exclusio  alterius"  is  to  have  any  weight, 
shall  courts  say  one  verdict  in  trespass  shall  forever  settle  the  title, 
when  the  legislature,  by  declaring  that  two  verdicts  and  judgments 
in  ejectment  shall  be  a  bar,  leaves  the  palpable  inference  that  noth- 
ing else  should.  But  is  it  true  that  the  plea  of  liberum  tenementum 
puts  in  issue  the  title  to  the  property  in  all  cases?  Or  do  the  plead- 
ings on  the  record  given  in  evidence  in  this  case  show  such  an  issue 
was  made  by  the  parties  and  passed  upon  by  the  jury? 

It  is  remarked  by  Willes,  C.  J.,  in  Lamberts  v.  Strottan  (Willes's 
Rep.  218;  see  also  7  Bacon's  Jib.  712,  ed.  1832),  "these  pleas  of 
freehold  in  actions  of  trespass  seem  a  little  absurd;  and  if  they  had 
not  prevailed  for  so  many  years,  I  should  be  of  opinion  that  they 
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were  not  good  pleas;  for  every  plea  in  bar  (admitting  the  fact  pleaded 
to  be  true)  ought  to  be  a  full  bar  to  the  action;  but  this  is  plainly 
not  so,  for  though  the  plea  in  question  be  the  defendant's  freehold, 
the  plaintiff  may  have  good  cause  of  action— as  if  he  held  by  lease 
under  the  defendant  or  under  another  person  who  conveyed  the 
reversion  to  the  defendant,  or  even  though  he  has  no  right  at  all,  if 
he  has  been  in  quiet  possession  a  great  while.  The  reason  why 
this  plea  was  introduced  seems  to  be  this.  Anciently,  most  decla- 
rations in  trespass  were  general,  only  breaking  and  entering  the 
plaintiff's  close  in  such  a  place,  without  giving  any  name  (o  the  close; 
but,  by  reason  of  a  rule  of  court  made  in  1654,  the  plaintiffs  in  their 
declaration  set  forth  the  name  of  the  close.  But  formerly,  when  the 
plaintiff  declared  only  generally,  it  was  a  hardship  on  the  defendant 
to  be  obliged  to  answer  such  a  general  charge ;  for  if  the  plaintiff  had 
a  large  estate  in  the  township,  the  defendant  could  not  (ell  in  which 
of  the  closes  he  would  assign  the  trespass:  and  therefore  they  gave 
the  defendant  leave  to  plead  the  general  issue  (common  bar),  to 
oblige  the  plaintiff  to  make  a  new  assignment  and  ascertain  the 
place  in  his  replication;  if  he  did  not,  and  the  defendant  pleaded  ge- 
nerally, as  he  might  do,  that  the  place  in  question  was  his  freehold, 
the  hardship  would  be  turned  on  the  plaintiff,  for  then,  if  the  defen- 
dant could  prove  any  one  place  in  the  township  to  be  his  freehold, 
the  plaintiff  would  be  gone.  That  this  was  the  reason  of  these  pleas 
originally,  appears  from  the  words  of  the  rule  above  mentioned, 
which  says,  "for  the  future  the  declaration  may  state  the  place  cer- 
tainly, and  so  prevent  the  use  and  necessity  of  the  common  bar  and 
new  assignment."  As  these  were  the  reasons  for  admitting  such  a 
plea  as  liberum  tenemenlum,  C.  J.  Willes  doubts,  or  seems  rather  in- 
clined to  the  opinion,  that  this  plea  is  not  a  good  plea  where  the 
plaintiff  sets  forth  his  close  in  his  declaration ;  and  the  question  has 
never  been  raised  or  decided  since  Willes's  judgments.  (See  Cooper 
«.  Crompton,  1  Barn.  4*  Ores.  489.) 

Now  it  appears  from  the  record  that  the  plaintiff's  narr.  in  the 
action  of  trespass  declared  according  to  the  ancient  method,  without 
naming  his  close  or  stating  his  boundaries,  for  the  narr.  states  gene- 
rally, "  breaking  and  entering  five  closes  in  the  township  of  Ross." 
To  this  the  defendant  pleaded  (in  a  very  informal  ill-drawn  plea), 
"that  the  place  in  which  the  said  supposed  trespass  was  committed 
was  the  soil  and  freehold  of  the  defendant,"  &c.  (concluding  impro- 
perly to  the  country).  To  this  plaintiff  replies  (in  quite  as  informal 
a  manner)  by  a  new  assignment,  stating  his  close  to  be  the  same 
piece  of  land  which  was  sold  by  Jacob  Fink  and  wife  to  plaintiff,  by 
certain  articles  of  agreement;  for  further  replication  avers  that  plain- 
tiff was  in  possession  of  the  locus  in  quo  at  the  time  the  trespass  was 
committed.  To  this  new  assignment  the  record  shows  no  plea  at 
all,  unless  the  general  issue  of  not  guilty  be  applied  to  it. 

The  plaintiff  in  this  case  claims  certain  lands  patented  to  John 
Wilkins.  The  defendant  claims  an  improvement  made  by  Fink.  In 
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the  issue  tried  in  the  trespass  case  (if  issue  it  can  be  called  when 
there  was  no  issue)  the  question  was  never  raised,  whether  the  land 
now  'in  dispute  was  included  in  the  Wilkins  survey  or  the  Fink 
claim ;  nor  do  I  see  how  it  could  be  raised  by  any  regular  or  admitted 
plea  that  could  be  devised. 

For  these  reasons  I  am  of  opinion  that  the  verdict  and  judgment 
in  said  action  of  trespass  were  no  bar  or  estoppel  in  this  case. 

Error  assigned. 

In  charging  the  jury  that  the  prior  recovery  of  the  defendant  in 
this  case,  in  an  action  of  trespass  quare  clausum  fregit  upon  a  plea  ot 
liberum  tenementum  and  replication  thereto,  which  put  in  issue  the 
title  to  the  identical  ground  for  which  this  action  was  brought,  in 
which  (he  defendant  was  plaintiff  and  the  plaintiff  was  defendant, 
was  no  bar  to  the  plaintiff's  recovery  in  this  case. 

Metcalf,  for  plaintiff  in  error,  cited,  2  Wh.  Selw.  1033;  3  East  346; 
S  Wend.  1;  1  Chit.  PL  339,  613;  Cro.  Eliz.  590. 

Findlay,  for  defendant  in  error,  cited,  1  Saund.  299,  b.  note  6;  Cro. 
Eliz.  492;  \  5  East  235. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  seems  to  be  unsettled  whether  a  verdict  on  a 
traverss  of  liberum  tenementum  is  conclusive  of  the  title  in  ejectment ; 
and  considerable  doubt  has  been  cast  on  it  by  dicta  of  the  judges,  in 
Gilpin  v.  Meredith,  9  Price  146;  S.  C.,  2  Eng.  Exch.  Rep.  416.  It. 
will  be  sufficient  to  show  that  the  point  is  not  raised  by  the  record 
at  bar. 

A  novel  assignment  presupposes  that  two  or  more  actual  or  osten- 
sible trespasses  have  been  committed;  and  it  tacitly  confesses  the 
matter  of  the  plea  as  to  one  of  them.  It  is  an  abandonment  of  a 
trespass  supposed  to  be  justified ;  and  the  common  bar,  as  liberum 
tenementum  is  sometimes  called,  having  done  its  office,  is  heard  of  no 
more.  The  plaintiff  avers,  in  reply,  that  he  prosecutes  for  another, 
and  a  different  trespass ;  and  one  which  the  defendant  has  not 
answered.  3  Chitty's  Plead.  1216.  A  new  assignment,  therefore, 
being  in  the  nature  of  a  new  declaration,  or  rather  being  the  original 
declaration  pared  down  to  the  statement  of  a  specific  trespass,  must 
be  newly  answered.  Perhaps  liberum  tenementum  might  be  again 
pleaded  to  it,  though  it  is  not  usually,  if  ever,  done.  It  is  an  evasive 
plea  whose  aim  is  to  drive  the  plaintiff,  not  to  an  issue  on  the  title, 
but  to  a  particular  designation  of  the  cause  of  action  by  adding  to 
it  the  circumstance  of  place.  It  is  certainly  not  a  perfect  answer  to 
a  previous  allegation  even  of  a  specific  trespass,  as  the  plaintiff  might 
notwithstanding  recover  on  a  right  of  possession  derived  from  the 
defendant  himself;  yet  it  seems  to  be  so  far  an  answer  in  the  first 
instance  as  to  require  the  plaintiff  to  confess  and  avoid  it  by  new 
matter,  for  if  issue  were  taken  on  it  and  the  defendant  were  to  show 
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that  he  has  a  freehold  in  the  ville,  he  would  be  entitled  to  a  verdict 
of  course.  As  a  means  to  force  the  plaintiff  into  a  particular  state- 
ment of  his  complaint,  it  receives  a  measure  of  indulgence  which 
would  not  be  accorded  to  it  as  any  thing  else.  It  is  a  practical  viola- 
tion of  an  elementary  rule  which  forbids  the  substance  of  the  general 
issue  to  be  pleaded  specially ;  for  it  is  no  longer  doubted  that  title 
may  be  given  in  evidence  on  not  guilty,  and  it  is  for  that  reason 
perhaps  that  liberum  tenementum  is  never  pleaded  to  a  novel  assign- 
ment. The  defendant,  having  compelled  the  plaintiff  to  individuate 
the  particular  trespass,  is  let  into  a  full  defence  on  the  general  issue. 
Now  though  that  happened  in  this  case  to  be  pleaded  in  the  first 
instance,  it  was  not,  like  the  common  bar,  superseded  by  the  new 
assignment ;  and  it  was  therefore  unnecessary  to  repeat  it.  It  was 
a  broad  denial  of  every  trespass,  however  alleged,  and  it  continued 
to  be  a  denial  of  the  trespass  on  which  the  plaintiff  ultimately  rested. 
The  defendant  had  a  right  to  plead  it  to  the  cause  of  action  indefi- 
nitely charged ;  and  it  stood  for  an  answer  to  the  declaration  nar- 
rowed to  a  particular  point.  The  parlies,  therefore,  having  gone  to 
trial  on  the  general  issue,  are  not  concluded  in  respect  of  the  title. 
Judgment  affirmed. 


Rankin  against  Mortimere. 

Ignorance  of  the  law  does  not  affect  contracts,  nor  excuse  a  party  from  the 
legal  consequences  of  particular  acts. 

That  which  was  a  mortgage  at  its  execution  continues  to  be  so,  although  it 
contains  a  clause  that  it  shall  be  an  absolute  deed  of  conveyance  if  the  money 
which  it  secures  be  not  paid  at  the  day. 

ERROR  to  the  common  pleas  of  Mercer  county. 

William  S.  Rankin  against  John  Mortimere  and  John  Rodgers. 

This  ejectment  was  brought  by  the  plaintiff  to  recover  the  posses- 
sion of  three  hundred  and  ninety-three  acres  of  land. 

The  plaintiff  claims  the  land  in  dispute  by  a  deed  of  conveyance 
from  John  Mortimere  to  him,  dated  the  1st  of  July  1833.  The  consi- 
deration expressed  in  the  deed  is  260  dollars.  In  October  1831,  John 
Mortimere  the  defendant,  to  secure  the  payment  of  260  dollars,  con- 
veyed this  tract  of  land  to  the  plaintiff.  The  deed  contained  a  clause 
as  follows:  "provided  that  if  the  said  John  Mortimere  refunds  to 
said  Rankin  the  consideration  money  aforesaid  with  lawful  interest 
thereon  in  one  year  from  this  date,  then  this  deed  to  be  void  and  of 
no  effect,  and  this  not  to  be  considered  in  the  nature  of  a  mortgage, 
but  an  express  stipulation  to  pay  on  the  particular  day  and  if  not 
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then  paid,  the  estate  and  title  shall  be  absolute  without  any  further 
deed,  transfer,  or  proceeding  whatever."  240  dollars  34  cents  of  the 
260  dollars  were  paid  by  Mr  Rankin  on  a  judgment  in  the  common 
pleas  of  Mercer  county,  John  Leech  v.  John  Mortimere,  and  this 
judgment  some  time  after  the  payment  of  the  money  was  assigned 
by  John  Leech  to  William  S.  Rankin.  On  the  19th  of  October 
1832  John  Mortimere  paid  to  William  S.  Rankin  15  dollars  55  cents, 
the  interest  on  the  judgment  up  to  that  time.  The  plaintiff  gave  in 
evidence  a  deed  from  John  Mortimere  to  William  S.  Rankin,  dated 
the  24th  of  December  1831  for  two  hundred  acres  of  land  on  which 
Mr  Stephenson  resided  :  the  consideration  expressed  in  the  deed  is 
45  dollars.  John  and  Robert  Mortimere,  and  John  Stephenson  and 
Jane  his  wife  relative  of  John  Moriimere,  claimed  an  interest  in  the 
tract  of  land  in  dispute  ;  and  in  July  1833,  after  the  date  of  the  deed 
under  which  the  plaintiff  claims  this  land,  he  represented  to  John 
and  Robert  Mortimere  that  he  was  acting  for  John  Mortimere  and 
endeavouring  to  effect  a  compromise  with  them  ;  he  was  making 
peace  amongst  them  and  preventing  them  and  John  Mortimere 
from  spending  it  at  law.  The  plaintiff  effected  a  compromise,  and 
conveyed  to  John  Stephenson  and  wife  one  hundred  and  fifty  acres 
of  the  Stephenson  tract,  and  to  John  and  Robert  Moriimere  fifty 
acres  of  the  same  tract,  and  also  a  tract  of  donation  land  that  plain- 
tiff had  purchased  from  Mrs  Law,  whose  former  husband  had  pur- 
chased it  at  commissioners'  sale  ;  and  it  is  admitted  that  Mr  Rankin 
paid  Mis  Law  in  November  1835  for  this  tract  425  dollars  ;  and  ir. 
was  also  in  evidence  that  the  counsel  who  attended  to  the  action  of 
partition  and  to  the  compromise  charged  100  dollars,  of  which  68 
dollars  were  paid.  The  witnesses  examined  for  the  purpose  of  pro- 
ving the  value  of  the  tract  of  land  in  dispute  in  1831  and  in  1833, 
all  agreed  in  fixing  the  value  at  9  and  10  dollars  per  acre.  And 
it  was  admitted  that  1105  dollars  were  tendered  by  John  Mortimere 
to  William  S.  Rankin  before  suit  was  brought,  and  this  sum  was 
brought  into  court  and  paid  into  the  hands  of  the  prothonoiary. 

The  only  question  argued  and  determined  in  this  court  arose 
upon  the  instruction  of  the  court  below  to  the  jury  ;  in  substance, 
that  if  the  defendant  was  ignorant  of  the  legal  effect  of  the  deed  of 
October  1831  from  him  to  the  plaintiff,  he  would  not  be  bound  by 
the  deed  of  July  1833,  and  might  recover. 

Pearson,  for  plaintiff  in  error. 
Sullivan  and  Holstein,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  error  on  which  the  parly  mainly  relies  is  con- 
tained in  the  answer  to  the  first  point  of  the  defendant.  The  court 
were  requested  to  charge  the  jury,  that  if  they  believe  the  deed  given 
in  evidence  by  the  plaintiff,  for  the  land  in  dispute,  was  given  by  the 
defendant  under  a  misapprehension  of  the  law  as  to  the  effect  of  the 
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mortgage,  believing  that  the  prior  mortgage  deed  gave  an  indefeasible 
title,  the  plaintiff  was  not  entitled  to  recover.  This  point  the  court 
answered  in  the  affirmative ;  and,  as  I  understand,  in  substance  ruled, 
that  the  mistake  of  the  law  by  one  of  the  parties,  though  in  other 
respects  the  deed  was  fairly  executed,  entitled  the  defendant  to  relief 
in  a  court  of  equity.  If  this  be  the  true  construction  of  the  answer, 
and  I  can  give  no  other,  the  court  were  clearly  in  error.  It  is  an 
unquestionable  principle,  which  applies  to  civil  as  well  as  criminal 
cases,  that  ignorance  of  law  will  not  furnish  an  excuse  for  any 
person,  either  for  a  breach  or  omission  of  duty.  Ignorantia  legis  ne- 
minem  excusat  is  a  maxim  which  is  as  much  respected  in  equity  as 
in  law.  This  doctrine  is  among  the  settled  elements  of  the  law ;  for 
every  man,  at  his  peril,  is  bound  to  take  notice  of  what  the  law  is,  as 
well  the  law  made  by  statute  as  the  common  law.  Doctor  and  Student, 
dial.  2,  ch.  46.  The  presumption  is,  that  every  man  is  acquainted  with 
his  own  rights,  provided  he  has  a  reasonable  opportunity  to  know 
them.  And  nothing  can  be  more  liable  to  abuse  than  to  permit  a 
person  to  reclaim  his  property  upon  the  mere  pretence  that  at  the 
time  of  parting  with  it  he  was  ignorant  of  the  law  acting  on  his  title. 
Storrs  v.  Baker,  6  Johns.  Ch.  Rep.  169.  In  Fonblanque,  it  is  laid 
down  as  a  general  proposition,  that  ignorance  of  the  law  shall  not 
affect  agreements,  nor  excuse  from  the  legal  consequences  of  par- 
ticular acts  in  courts  of  equity ;  and  Chancellor  Kent,  in  Lyon  v. 
Richmond,  2  Johns.  Ch.  Rep.  60,  says,  the  court  (speaking  of  the 
court  of  chancery)  do  not  undertake  to  relieve  parties  from  their  acts 
and  deeds,  fairly  done,  though  under  a  mistake  of  the  law.  Every 
man  is  to  be  charged,  at  his  peril,  with  a  knowledge  of  the  law. 
There  is  no  other  principle  which  is  safe  and  practicable,  in  the  com- 
mon intercourse  of  mankind.  In  Storrs  v.  Baker,  the  same  chancellor 
also  says,  it  is  rarely  that  a  mistake  in  point  of  law,  with  a  full  know- 
ledge of  all  the  facts,  can  afford  ground  for  relief,  or  be  considered  as 
a  sufficient  indemnity  against  the  injurious  consequences  of  deception 
practised  on  mankind.  It  would  therefore  seem  to  be  a  wise  prin- 
ciple of  policy,  that  ignorance  of  the  law,  with  a  knowledge  of  the 
facts,  cannot  generally  be  set  up  as  a  defence.  It  would  be  an  affec- 
tation of  legal  research,  to  cite  all  the  cases  in  which  this  doctrine 
has  been  recognized.  It  may  be  sufficient  to  observe,  that  the  prin- 
ciple is  supported  by  all  the  authorities,  ancient  and  modern,  with 
the  solitary  exception  of  Lansdown  v.  Lansdown,  Mosely's  Rep.  264, 
2  Jac.  fy  Walk.  205,  where  lord  King  is  reported  to  have  said,  that 
the  maxim  of  law,  ignoranlia  juris  non  excusat,  was  in  regard  to 
the  public;  that  ignorance  cannot  be  pleaded  in  excuse  of  crimes, 
but  it  did  not  hold  in  civil  cases.  But  in  this  position  he  is  clearly 
mistaken.  To  this  maxim  there  are  some  exceptions,  which  do  not 
touch  the  case,  in  the  point  of  view  it  is  now  presented.  As  when 
there  has  been  a  mutual  mistake,  or  when  in  addition  to  the  mistake 
of  law  there  are  circumstances  which  tend  to  show  misrepresentation 
under  confidence,  mental  imbecility,  undue  influence,  or  any  kind  of 
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fraud  or  species  of  imposition.  In  all  such  cases,  a  court  of  equity 
will  grant  relief.  So  ignorance  of  the  law  may  be  one  of  the  in- 
gredients of  fraud  on  which  the  court  will  act ;  for  when  there  is 
gross  ignorance,  ora  plain  and  palpable  mistake,  of  a  plain  and  familiar 
principle  of  law,  it  may  well  give  rise  to  a  presumption,  with  ad- 
mixture of  other  and  even  slight  circumstances,  that  there  has  been 
undue  influence,  imposition,  mental  imbecility,  surprize,  or  that  the 
confidence  of  the  party  has  been  abused.  1  Story's  Eg.  121. 

It  is  with  regret  that  we  feel  ourselves  bound  to  reverse  the  judg- 
ment, and  to  remand  the  record  for  another  trial,  as  we  conceive 
that  in  other  respects  the  charge  is  correct.  The  original  deed  was 
a  mortgage  deed  to  secure  the  loan  of  money,  and  it  continued  a  mort- 
gage, notwithstanding  the  stipulation  that  if  the  money  was  not 
paid  at  a,  particular  time  it  was  not  to  be  considered  a  mortgage. 
Once  a  mortgage,  and  always  a  mortgage,  is  an  elementary  principle, 
which  does  not  need  the  aid  of  authorities ;  and  a  stipulation  like 
this,  which  is  prima  facie  oppressive,  cannot  convert  a  mortgage  into 
an  absolute  deed.  It  is  also  very  clear  on  authority,  that  the  parol 
testimony  was  properly  admitted  to  explain  the  intention  of  the 
parties  in  executing  the  last  deed.  We  regret  the  decision  on  this 
point,  because,  if  the  witnesses  are  believed,  it  is  the  case  of  a  flagrant 
abuse  of  confidence  and  which  is  a  clear  ground  of  equitable  relief. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Clark  against  Jack. 

A  loan  of  personal  property,  subject  to  be  turned  into  a  sale  by  compliance 
with  certain  conditions,  does  not  vest  in  the  bailee  such  an  ownership  as  sub- 
jects the  property  to  levy  and  sale  upon  an  execution  for  his  debt. 

WRIT  OF  ERROR  to  the  common  pleas  of  Jefferson  county. 

William  Jack  against  William  Clark,  J.  G.  Clark  and  William 
Rodgers.  This  was  an  action  of  trespass  for  taking  and  selling  a 
law*  library,  the  property  of  the  plaintiff. 

The  library  at  one  time  belonged  to  C.  J.  Durham,  against  whom 
L.  B.  Durham  obtained  a  judgment  and  execution,  and  levied  upon 
the  library,  and  sold  and  purchased  it  in  January  1835.  L.  B.  Dur- 
ham then  sold  the  library  to  William  Jack,  the  plaintiff,  who  entered 
into  the  following  agreement  with  R.  Arthurs  and  C.  J.  Durham. 

"  Articles  of  agreement  made  and  concluded,  this  4th  day  of  June, 
in  the  year  of  our  Lord  1836,  between  William  Jack  of  the  one  part 
and  Richard  Arthurs  and  Cephas  J.  Durham  of  the  other  part, 
witnesseth,  that,  in  consideration  of  145  dollars  paid  to  Lewis  B. 
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Durham  for  ihe  said  Jack,  in  hand,  by  the  said  Arthurs  and  Dur- 
ham, the  said  Jack  agrees  to  sell,  two  years  from  this  date,  unto  the 
said  Arthurs  and  Durham  all  of  that  law  library  which  the  said 
Jack  bought  of  Lewis  B.  Durham;  and  the  said  Arthurs  and  Dur- 
ham agree  to  pay  a  certain  judgment  bond  in  which  the  said  Jack, 
Arthurs  and  Durham  are  severally  and  jointly  bound  unto  the  said 
L.  B.  Durham  for  the  sum  of  200  dollars,  with  interest,  which  pay- 
ment shall  be  in  full  satisfaction  for  the  said  books.  And  further, 
the  said  Jack  agrees  to  let  the  said  Arthurs  and  Durham  have  the 
use  of  the  said  books  till  that  time,  and  the  said  books  not  to  be 
taken  out  of  Brookville,  Jefferson  county." 

Richard  Arthurs,  sworn,  said,  "William  Clark,  J.  G.  Clark  and 
William  Rodgers,  on  the  1st.  of  September  1836,  took  the  books  out  of 
our  office.  I  forbid  them.  When  the  books  were  sold,  Mr  Jack  forbid 
the  sale;  said  the  books  were  his.  There  was  no  money  paid  by 
Mr  Jack  to  L.  B.  Durham  only  what  I  paid  for  him.  I  paid  it  for 
C.  J.  Durham  and  myself:  he  and  I  gave  a  note  for  45  dollars,  and 
I  gave  him  a  note  on  Robert  P.  Barr  for  103  dollars,  4  or  5  dollars 
over  100  dollars;  L.  B.  Durham  took  the  note;  Barr  was  to  settle  100 
dollars,  and  was  to  pay  me  the  balance  over  100  dollars.  I  got  the 
books  in  L.  B.  Durham  &  Heath's  office.  They  had  them  there 
from  a  former  sale;  Mr  Jack  never  had  possession  of  the  books;  Mr 
Jack  got  Mr  Fullerton  to  assist  me  in  bringing  up  the  books  from 
L.  B.  Durham  &  Heath's  office.  We  retained  the  possession  there 
till  levied  upon  by  the  sheriff.  C.  J.  Durham  and  1  in  partnership; 
by  me  paying  this  money  I  got  in  partnership.  Mr  Jack  had  not 
the  possession  of  the  books  after  they  came  to  our  office  till  levied 
upon.  When  Jesse  Clark  took  the  books  I  told  him  to  take  a  sche- 
dule, and  stood  by  while  he  took  it.  The  next  day  after  the  agree- 
ment of  the  4th  of  June  1836  we  took  the  books  up  to  our  office; 
two  or  three  persons  assisted  in  carrying  books  up.  Mr  Jack  scolded 
me  for  not  beating  the  officers  off;  they  came  in  when  the  office  was 
open." 

The  plaintiff  then  called  Mr  Buffington,  who  proved  the  value 
of  the  books. 

The  defendants  gave  in  evidence  a  judgment  of  William  Rodgers 
against  C.  J.  Durham  for  264  dollars  11  cents;  a  fieri  facias  issued 
upon  it;  a  levy  upon  the  library  by  William  Clark,  who  was  the 
sheriff;  and  a  sale  for  263  dollars  96  cents. 

The  defendants  contended  that  the  plaintiff  never  had  such  an 
ownership  and  possession  of  the  property  as  would  enable  him  to 
maintain  this  action;  and  that  if  he  had,  he  had  parted  with  it  to 
Arthurs  and  Durham  by  the  agreement  of  the  4th  of  June  1836. 

The  court  below  (Eldred,  President)  was  of  opinion  that  the  plain- 
tiff was  entitled  to  recover,  and  so  instructed  the  jury,  who  found 
accordingly. 

The  errors  assigned  were  : 

1.  That  the  court  instructed  the  jury  that  the  agreement  was  a 
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case  of  bailment,  with  a  superadded  agreement  to  vest  the  title  in 
the  bailees  when  they  should  pay  a  sum  of  money. 

2.  In  deciding  that  the  books  were  not  liable  to  execution  by  the 
creditor  of  C.  J.  Durham,  inasmuch  as  he  had  contributed  nothing 
to  the  purchase. 

3.  In  deciding  that  the  plaintiff  can  sustain  his  action  in  the  pre- 
sent form. 

4.  In  deciding  that  if  the  plaintiff  ever  was  the  owner  of  the  books, 
he  had  such  an  interest  as  to  entitle  him  to  recover. 

C.  A.  Alexander  and  Bujjinglon,  for  plaintiff  in  error. 

M'Calmont,  contra,  cited,  2  Perms.  Rep.  478;  3  Camp.  187  ;  8 
Johns.  Rep.  432;  7  Term  Rep.  9;  15  East  607. 

PER  CURIAM. — This,  so  far  from  being  a  case  of  retained  posses- 
sion, is  one  in  which  delivery  preceded  the  sale.  Properly  speaking, 
there  was  not  a  sale,  but  a  contract  to  sell  at  a  future  day;  and  the 
delivery  in  the  meantime  was  a  loan  subject  to  be  turned  into  a  sale 
by  compliance  with  certain  conditions.  The  plaintiff  had  received 
the  possession  as  a  purchaser,  and  it  cannot  be  denied  that  the  pro- 
perty had  been  vested  in  him.  The  consideration  of  his  contract  to 
sell  to  his  bailees  was  their  assumption,  as  principals,  to  pay  his  debt 
contracted  for  the  purchase  money.  He  had,  in  fact,  purchased  for 
their  accommodation.  That,  however,  was  an  arrangement  to  which 
his  own  vendor  was  not  a  party,  and  did  not  extinguish  the  original 
liability  to  him.  The  plaintiff  continued  to  be  debtor  as  to  his  ven- 
dor, and  why  not  owner  as  to  his  bailees  and  their  creditors.  He 
was  so  by  his  contract  of  purchase;  and  by  his  contract  to  sell  he 
was  to  cease  to  be  so  only  at  a  time  named.  There  was  no  touch 
of  fraud  in  this;  and  the  title  must  be  taken  to  have  been  according 
to  the  ostensible  purport  of  the  contract.  The  transaction  was  a 
bailment  with  a  contingent  contract  to  sell,  on  the  principle  of  Myers 
v.  Harvey,  2  Penns.  Rep.  481.  The  plaintiff  was,  therefore,  entitled 
to  recover. 

Judgment  affirmed. 
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Wilkins  against  Vashbinder. 

A  conveyance  of  land  conveys  the  grain  growing  upon  it  to  the  purchaser. 
And  the  fact  that  the  vendor  took  care  of  the  grain  growing  and  the  fences 
around  it  after  the  conveyance  without  objection  from  the  vendee,  does  not 
alter  the  rights  of  the  parties. 

ERROR  to  the  common  pleas  of  Jefferson  county. 

This  was  an  action  of  replevin  by  Thomas  Wilkins  against  Henry 
Vashbinder  and  Caleb  Howard,  to  recover  one  hundred  and  fifty 
dozens  of  wheat  and  three  hundred  and  fifty  dozens  of  rye. 

On  the  8th  of  October  1835  the  plaintiff  and  defendant  entered 
into  an  agreement  for  the  purchase  and  sale  of  a  tract  of  land  for 
the  consideration  of  1000  dollars,  by  the  terms  of  which  the  plaintiff 
was  to  get  the  deed  and  possession  of  the  land  on  the  8th  of  April 
1836.  On  that  day  the  contract  was  executed  by  the  payment  of 
the  money  and  delivery  of  bonds  and  mortgage  by  the  plaintiff,  and 
of  the  deed  and  possession  by  the  defendant.  There  was  nothing 
in  the  original  contract  respecting  the  grain,  a  part  of  which  was 
sowed  after  the  agreement  was  executed.  After  the  delivery  of  the 
deed  the  defendant  repaired  the  fences  around  the  grain,  and  acted 
towards  it  as  if  it  were  his  own  ;  and  this  with  the  knowledge  of  the 
plaintiff,  who  made  no  objection  and  gave  no  notice. 

Error  assigned. 

"  The  court  erred  in  deciding  that  if  the  jury  should  believe  the 
contract  as  alleged  by  the  plaintiff,  and  the  defendant  or  persons 
under  him  sowed  the  fields  with  grain  in  violation  of  this  agreement, 
and  that  the  plaintiff  had  notice  of  this  before  he  went  into  posses- 
sion, that  he  took  possession  of  the  same  without  objections,  and 
permitted  Vashbinder  or  his  tenant  to  put  up  the  fences  in  the  spring 
and  during  the  summer  without  any  intimation  that  he  would  claim 
the  grain,  he  has  not  such  an  interest  and  property  in  the  grain  as 
will  enable  him  to  sustain  replevin." 

Bujfington,  for  plaintiff  in  error,  whom  the  court  declined  to  hear. 

M'Calmont,  for  defendant  in  error,  cited,  3  Penns.  Rep.  30(h 

J*F>  \ 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  appears  that  the  plaintiff  Wilkins  contracted 
with  Vashbinder  to  purchase  his  land  on  the  8th  of  October  1835, 
the  deed  to  be  made  and  possession  delivered  on  the  8th  of  April 
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1836.  In  the  fall  of  1835  the  defendant  employed  Howard  to  sow 
part  of  the  land  on  shares  with  rye  and  wheat.  On  the  8th  of 
April  1836  the  defendant  made  a  deed  and  delivered  possession  to 
the  plaintiff  according  to  the  contract,  there  being  no  reservation 
contained  in  the  deed  or  made  at  the  time  of  its  execution,  on  the 
part  of  the  defendant,  of  a  right  to  the  growing  grain.  In  the  sum- 
mer of  1836,  Vashbinder  and  Howard  entered  on  the  land  and  cut 
and  carried  away  the  grain  sown  and  growing,  and  the  plaintiff  in- 
stiiuied  a  replevin  against  them. 

This  stale  of  the  facts  raises  the  question,  who  is  entitled  to  grain, 
growing  on  the  land  at  the  time  of  a  sale  and  conveyance  of  the 
land,  where  there  is  no  reservation  or  agreement  in  respect  to  it :  a 
question  which  has,  of  late  years,  more  than  once  occurred  in  this 
court,  and  in  relation  to  which  its  opinion  has  varied.  In  Smith  ». 
Johnston,  1  Penns.  Rep.  471,  it  was  decided,  that  by  a  sale,  conveyance 
and  delivery  of  possession  of  hind,  the  grain  growing  thereon  does  not 
pass  to  to  the  vendee.  In  the  case,  however,  of  the  Bank  of  Penn- 
sylvania t>.  Wise,  3  Watts  394,  the  point  incidentally  arose,  and  was 
carefully  considered  by  the  court :  and  they  came  to  the  conclusion 
which  is  expressed  in  the  opinion  declared  by  Mr  Justice  Kennedy, 
that  where  the  owner  in  fee,  after  having  sown  the  land  and  before 
severance  of  the  crop,  conveys  or  devises  the  land,  the  emblements, 
that  is  the  com  growing  on  the  land  at  the  time  of  the  conveyance 
or  the  death  of  the  testator,  will  pass  with  the  lands  to  the  grantee 
or  devisee.  In  support  of  this  opinion,  various  authorities  are  refer- 
red to,  showing  it  to  have  been  long  since  repeatedly  settled  as  the 
legal  principle  on  the  subject.  In  this  opinion  we  all,  on  mature 
consideration  of  the  point,  concur,  and  are  satisfied  that  the  case  of 
Smith  v.  Johnston,  1  Penns.  Rep.  471,  was  erroneously  decided. 

The  right  therefore  of  the  defendant  Vashbinder  in  the  grain  sown 
(for  as  to  Howard,  the  cropper,  a  non  pros,  was  entered  by  the  plain- 
tiff) passed  by  his  deed  to  the  plaintiff;  and  the  question  submitted 
to  the  jury  by  the  court  below,  whether  the  defendant  at  the  time  of 
the  contract  agreed  not  to  sow  the  fields,  and  afterwards  violated 
his  agreement  by  causing  the  grain  to  be  sown,  was  immaterial, 
because  without  such  agreement  the  plaintiff  by  virtue  of  his  deed 
and  possession  acquired  the  right  to  the  grain  sown. 

On  the  other  hand,  the  deed  being  absolute  and  without  any  re- 
servation of  the  grain  by  the  defendant,  the  circumstances  that  the 
persons  who  put  in  the  grain  under  the  defendant  on  shares  had 
repaired  the  fences  around  the  grain  without  objection  or  notice 
from  the  plaintiff  that  he  intended  to  claim  it,  and  that  notice  had 
been  sent  by  the  plaintiff's  father,  who  lived  with  him  on  the  pre- 
mises, to  come  and  put  up  the  fences  to  keep  the  grain  from  being 
destroyed,  would  not  be  sufficient  to  divest  the  plaintiff  of  his  pro- 
perly in  the  grain. 

Judgment  reversed,  and  a  venire  facias  de  now  awarded. 
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Fleming  against  Potter. 

In  an  action  upon  a  note  for  the  payment  of  a  certain  sura  in  specific  articles 
and  at  a  certain  place,  it  is  not  necessary  to  the  maintenance  of  plaintiff's 
action  that  he  should  have  made  a  demand  of  the  articles  at  the  time  and  place : 
but  to  defeat  the  plaintiff's  action  the  defendant  must  prove  that  he  was  ready 
at  the  time  and  place  and  continued  ready.  On  failure  to  make  this  proof  the 
plaintiff  may  recover  the  amount  in  money. 

ERROR  to  the  common  pleas  of  Erie  county. 
Simeon  Potter  against  James  Fleming  and  I.  Woodworlh. 
This  suit  was  brought  partly  on  a  note  or  agreement,  of  which  the 
following  is  a  copy : 

"Conneaut,  June  13th,  1836.  For  value  received  we  promise  to 
pay  Simeon  Potter  or  bearer  40  dollars  in  castings  or  ploughs,  at  our 
furnace  in  Elk  Creek,  by  the  1st  of  November  next.  If  paid  in 
ploughs  at  our  retail  price,  they  are  to  have  two  points — if  in  cast- 
ings, they  are  to  be  stoves,  or  any  that  we  make,  at  our  retail  price. 

"  J.  FLEMING  &  WOODWORTH." 

Defendants  pleaded  non  asswnpserunt,  with  leave  to  give  the  spe- 
cial matters  in  evidence,  and  payment. 

The  defendants  requested  the  court  to  charge  the  jury  on  the 
following  points. 

1st.  That  the  plaintiff  cannot  recover  in  this  suit  for  the  ploughs 
and  castings  mentioned  in  the  writing  of  the  13th  of  June  1836,  with- 
out showing  that  he  demanded  the  articles  or  made  his  selection  of  such 
articles  as  he  wanted  under  the  same,  or  notified  the  defendants  what 
articles  he  desired  on  the  writing. 

2dly.  If  the  jury  are  satisfied  from  the  evidence  that  the  defen- 
dants had  on  hand  at  their  furnace  a  sufficient  quantity  of  such 
articles  as  those  mentioned  in  the  writing,  and  were  ready  to  comply 
with  the  terms  of  it,  the  plaintiff  cannot  recover  in  this  suit  without 
showing  a  demand  of  the  articles  and  a  refusal  to  deliver  them. 

3dly.  That  if  the  jury  believe,  from  the  testimony  of  Cornelius  T. 
Post,  that  the  conversation  between  the  parties  in  March  1837  re- 
lated to  the  castings,  &c.  mentioned  in  the  writing  on  which  this 
suit  is  brought,  it  constitutes  an  extension  of  the  agreement,  and  is 
an  admission  of  the  agreement  as  an  existing  contract  still  in  force 
at  that  time. 

To  which  the  court  (Shippen,  President)  answered  : 

"  Defendant  among  other  witnesses  called  Cornelius  T.  Post,  who 
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testified  as  follows:  *I  moved  to  the  furnace  in  March  1837.  Potter 
and  his  brother  called  at  the  furnace  in  March  and  asked  Wood- 
worth  if  he  had  castings,  asked  for  fire  dogs  and  ploughs.  Woodworth 
said  they  had,  and  offered  to  show  them.  Potter  said  he  would  call 
at  another  time;  that  he  was  not  prepared  to  take  them  then.  They 
were  on  horseback.  There  were  ploughs  and  castings  at  the  furnace.' 

"  This  case  depends  on  the  question,  whether  the  jury  believe 
that  the  defendants  have  proved  their  plea  of  tender  and  readiness 
to  perform.  They  must  show  that  they  were  ready  to  deliver  cast- 
ings on  the  1st  of  November,  and  always  continued  ready.  There 
is  no  proof  that  they  have  paid  the  note.  Demand  and  selection 
are  not  necessary.  Defendants  must  show  that  they  were  and  con- 
tinued ready  to  perform  their  contract." 

To  the  second  point  the  court  answered  as  requested. 

To  the  third  point.  "We  do  not  concur.  We  see  nothing  in  the 
testimony  of  Cornelius  T.  Post  proving  a  new7contract  between  the 
parties.  If  the  defendants  have  made  out  their  plea,  the  verdict 
should  be  in  their  favour.  If  not,  it  should  be  for  the  plaintiff  in 
money." 

Errors  assigned. 

1st.  The  court  erred  in  their  answer  to  the  first  point  put  by  de- 
fendants' counsel,  and  in  not  laying  down  the  law  correctly  to  the  jury. 

2d.  In  not  answering  defendants'  third  point  as  requested,  and  in 
deciding  the  fact  instead  of  the  law. 

Galbreath,  for  the  plaintiffs  in  error,  cited,  2  Watts  139. 

Riddle,  contra,  cited,  Chipm.  Cont.  55,  108,  120;  2  Penn.  Rep.  68; 
6  .Yew  Ham.  Rep.  159  ;  16  Mass.  Rep.  453 ;  2  Kent  506. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — In  the  case  of  Roberts  v.  Beattie,  2  Penns.  Rep.  63, 
the  late  Mr  Justice  Ross  examined  with  much  care  the  principles  that 
regulate  contracts  for  the  delivery  of  specific  articles,  and  has  referred 
to  numerous  authorities  on  the  subject,  some  of  which  seem  to  be  de- 
cisive on  the  present  question.  In  Townsend  v.  Wells,  3  Day's  Rep.  327, 
in  the  supreme  court  of  errors,  the  suit  was  brought  upon  a  promissory 
note  for  80  dollars,  to  be  paid  in  good  West  India  rum,  sugar  or 
molasses,  at  the  election  of  the  payee,  within  eight  days  after  date. 
It  was  held  to  be  unnecessary  to  aver  that  the  payee  had  made  his 
election,  and  given  notice  thereof  to  the  promissor,  as  the  latter  was 
bound  at  all  events  to  make  payment  within  eight  days  in  one  of  the 
articles  specified,  and  on  failure  would  immediately  become  liable 
on  the  note.  So  in  Thomas  v.  Roosa,  7  Johns.  Rep.  461,  on  a  note 
by  which  the  defendant  promised  to  pay  the  plaintiff  a  good  horse, 
to  be  worth  with  saddle  and  bridle  80  dollars,  and  goods  out  of  the 
store  amounting  to  20  dollars,  it  was  held  that  no  request  was  re- 
quisite, for  a  request  was  not  part  of  the  contract. 

VII. — 2  H 
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Putting  the  case  of  the  defendants  here  in  the  most  favourable 
point  of  view  for  them,  namely,  that  the  contract  was  not  to  deliver 
specific  articles,  but  ploughs  or  castings  such  as  the  defendants  made, 
and  that  the  election  of  the  kind  of  articles  was  in  the  plaintiff,  yet 
on  failure  of  the  plaintiff  to  elect,  the  promissor  was  bound  to  perform 
his  contract  by  delivering  some  of  the  articles  stipulated  ;  the  right 
of  election  devolving  upon  him  in  the  absence  of  an  election  by  the 
plaintiff.  It  was  therefore  the  duty  of  the  defendant  to  show  he 
was  ready  and  willing  to  deliver  them,  and  still  continued  ready  and 
willing  to  do  so.  It  must  be  deemed  the  act  of  the  promissor  to  have 
bound  himself  by  such  a  contract,  according  to  the  principle  settled 
in  Paradise  v.  Jane,  Mleyn  27,  cited  10  East  533,  2  Penn.  Rep.  67, 
that  when  a  party  by  his  own  contract  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good  if  he  may,  notwithstanding 
even  the  accident  of  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract.  The  rule,  therefore,  laid  down 
by  the  court  below  was  right;  that  demand  and  selection  were  not 
necessary  to  be  proved,  but  the  defendants  were  bound  to  show  that 
they  were  ready  at  the  time  and  place  appointed  to  deliver  the  articles 
stipulated,  and  had  continued  ready.  On  failure  to  do  so,  they 
became  liable  to  pay  the  money.  The  defendants  might  have  shown 
this  on  the  plea  of  non  assumpsit.  2  Penns.  Rep.  70;  13  Johns.  5,6. 
As  to  the  plea  of  payment,  the  court  properly  instructed  the  jury 
there  was  no  proof  of  payment. 

There  is  no  foundation  for  the  second  error 

Judgment  affirmed. 


Woods  against  Farm  ere* 

The  possession  of  land  is  notice  of  the  possessor's  title  ;  but  the  registry  by  him 
of  a  particular  title  would  restrict  the  generality  of  notice  from  possession. 

A  purchaser  of  land  is  not  affected  with  constructive  notice  of  any  thing 
which  does  not  lie  within  the  course  of  his  title  or  is  not  connected  with  it :  he 
is  not,  therefore,  presumed  to  know  of  the  registry  of  a  will  containing  a  devise 
of  the  land  which  he  claims  by  title  paramount. 

The  registration  of  a  will  by  the  executor  therein  named  will  not  affect  his 
title  to  land  devised  to  him,  which  he  claims  adversely.  It  will  not  have  the 
effect  to  restrict  the  generality  of  notice  of  his  title  which  is  afforded  by  actual 
possession. 

ERROR  to  the  district  court  of  Jllleghany  county, 

James  Woods  against.  John  Farmere  and  Robert  Davis.  Eject- 
ment for  a  part  of  lot  No.  200  in  the  outlets  of  Alleghany. 

The  original  title  to  the  land  was  in  John  Woods,  Sen.  the  father 
of  the  plaintiff,  and  both  parties  claimed  under  him. 

The  plaintiff  proved  clearly  that  he  had  purchased  the  land  in 
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dispute  in  the  spring  of  1815  by  parol  from  his  father ;  that  he  had 
paid  the  purchase  money,  and  gone  into  possession,  and  there  re- 
mained until  the  death  of  his  father  in  1819,  and  afterwards  until 
1825  or  1826  ;  during  which  time  he  lived  upon  it.  After  that  he 
let  his  mother  have  it  for  a  pasture  field,  and  she  put  a  widow  woman 
into  the  possession  of  it,  from  whom  the  possession  was  obtained  by 
the  present  defendants  or  those  from  whom  they  claim. 

The  defendants,  to  maintain  the  issue  on  their  part,  gave  in  evi- 
dence the  will  of  John  Woods,  Sen.  proved  the  4th  of  September  1819 
and  duly  registered,  whereby  the  land  in  dispute  is  devised  to  the 
plaintiff,  who  with  his  brother  John  were  appointed  executors  and 
look  out  letters. 

They  further  gave  in  evidence  a  judgment  of  James  Arnold  against 
John  Woods,  Sen.,  entered  9th  of  October  1819,  upon  which  two 
executions  had  issued  at  different  periods  during  the  lifetime  of  John 
Woods,  Sen.,  which  were  returned  "  stayed."  Also  another  judg- 
ment of  John  Irwin  against  John  Woods  and  James  Woods,  executors 
of  John  Woods,  Sen.  deceased,  entered  soon  after  the  death  of  John 
Woods,  Sen.  Upon  each  of  these  judgments  executions  were  issued, 
and  the  land  in  dispute,  with  other  properly, was  levied  on  and  sold  the 
21st  of  August  1826  to  Messrs  Burke  and  Fetterman,  who  conveyed 
the  same  to  the  defendants.  The  plaintiff  was  not  present  at  the 
sheriff's  sale,  nor  was  there  then  any  notice  given  of  the  plaintiff's 
title,  except  what  was  thus  stated  in  evidence  by  a  witness  whom 
the  court  did  not  think  worthy  of  credit :  "Fetterman  and  Burke 
came  and  asked  me  if  there  was  a  house  on  the  land.  I  showed 
them,  and  said  this  belonged  to  James  Woods  or  William  Carson  ; 
a  part  if  not  all." 

The  court  submitted  the  facts  to  the  jury  to  decide  whether  there 
was  a  parol  sale  by  John  Woods  deceased  to  his  son  I  he  plaintiff, 
and  the  purchase  money  paid  by  him  and  possession  taken,  in  pur- 
suance of  such  sale,  by  definite  boundaries. 

They  also  instructed  the  jury  that  the  lien  of  the  judgment  of 
Arnold  r.  Woods  was  not  continued  by  two  executions  issued  on  them 
and  returned  "stayed." 

But  the  point,  on  which  the  cause  turned  was,  whether  ihe  pur- 
chasers  at  sheriff's  sale  had  notice,  either  actual  or  constructive,  of 
the  equitable  title  of  the  plaintiff.  On  the  subject  of  constructive 
notice  the  court  thus  charged  the  jury  : 

"This  property  was  exposed  to  sale  under  two  writs  of  venditioni 
exponas:  one  founded  on  a  judgment  obtained  against  John  Woods 
in  his  lifetime,  the  other  on  a  judgment  confessed  by  the  plain- 
tiff James  Woods  as  one  of  his  executors.  By  the  will  of  John 
Woods  this  same  lot.  is  devised  to  James. 

"  How  then  could  James  Woods's  possession  raise  any  presumption 
of  actual  notice  that  he  claimed  the  land  by  a  parol  sale  from  his 
father?  Who  else  would  be  expected  to  have  possession  of  a  de- 
ceased person's  land  but  his  son  1  His  executor,  his  devisee  of  thi? 
very  land,  who  confessed  the  judgment,  was  cognizant  of  all  the 
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proceedings,  made  no  objections,  laid  no  claims,  gave  no  notice  or 
warning  to  purchasers.  What  was  there  in  such  a  possession  to  lead 
any  man  to  inquire  further,  or  put  a  purchaser  on  his  guard,  or  af- 
ford a  '  violent  presumption'  that  he  had  actual  notice  or  knowledge 
of  these  secret  parol  family  transactions.  If  the  law  were  to  raise 
such  a.  presumption  from  such  circumstances,  one  might  justly  suppose 
that  the  doctrine  '  that  equity  has  always  been  careful  not  to  im- 
peach the  title  of  purchasers  by  presumptive  notice'  has  become  ob- 
solete. 

"  You  are  instructed  therefore  that  the  possession  of  James  Woods, 
under  the  circumstances  of  this  case,  was  not  sufficient  to  affect  the 
purchasers  at  sheriff's  sale  with  a  legal  presumption  of  notice,  or  ac- 
tual knowledge  of  this  secret  equity." 

Errors  assigned. 

1.  The  court  erred  in  instructing  the  jury  that  the  possession  of 
James  Woods,  under  the  circumstances  of  this  case,  was  not  suffi- 
cient to  affect  the  purchasers  at  sheriff's  sale  with  a  legal  presump- 
tion of  actual  notice,  or  actual  knowledge  of  this  secret  equity. 

2.  The  court  erred  in  instructing  the  jury  that  if  they  did  believe 
the  truth  of  all  that  witness  staled  as  to  actual  notice,  it  would  not 
be  sufficient  evidence  of  notice  to  affect  the  purchasers  at  sheriff's 
sale,  and  that  therefore  the  title  of  the  plaintiff  must  be  postponed  ; 
and  that  it  would  be  the  duty  of  the  jury  to  find  a  verdict  for  the 
defendant;  and  that  the  question  whether  the  defendant  had  notice 
was  immaterial,  as  he  purchased  from  those  who  had  a  good  title. 

Shaler  and  Lowrie,  for  plaintiff  in  error,  cited,  1  Meriv.  282  ;  5 
Binn.  133;  3  Serg.  fy  Rawle  289;  6  Serg.  fy  Rawle  184;  2  Serg. 
fy  Rawle  495 ;  2  Watts  75 ;  2  Fes.  Jun.  440 ;  1  Rawle  390  ;  3  Penns. 
Rep.  67. 

M'Candless,  contra,  cited,  5  Binn.  132 ;  6  Serg.  fy  Rawle  184. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  English  courts  give  an  unlimited  effect  to 
possession  as  an  index  of  title.  In  Douglass  v.  Whitney,  and  Daniel 
v.  Davidson,  16  Ves.  249,  where  the  doctrine  attained  its  maturity, 
it  was  settled  that  the  possession  of  a  tenant  is  notice  of  his  actual 
interest,  whether  as  a  lessee  or  a  purchaser.  The  principle  may 
seem  to  have  been  pushed,  in  these  instances,  to  the  verge  of  pro- 
priety; yet  where  the  occupant  has  not  an  opportunity  to  register 
his  deed,  or  a  deed  to  register,  nothing  short  of  it  could  protect  him. 
In  Pennsylvania  every  written  title  may  be  registered  ;  and  where 
an  occupant  announces  but  one  of  his  titles,  he  does  an  act  which, 
for  its  tendency  to  mislead,  ought  to  postpone  the  other.  By  exhi- 
biting a  conveyance  to  which,  by  his  own  showing,  his  possession 
may  be  referred,  he  does  what  he  can  to  turn  a  purchaser  from  the 
direct  path  of  inquiry.  The  party  for  whose  protection  registration 
is  intended  would  be  more  misled  by  the  use  of  it  than  if  the  occu- 
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pant  had  pointed  to  his  possession  alone,  as  that  would  have  led  him 
to  a  particular  examination  of  the  foundation  of  it;  and  when  the 
occupant  therefore  points  the  attention  of  the  public  to  a  particular 
conveyance  by  the  register  he  abandons  every  other  index.  An 
exception  to  this  might  be  the  case  of  possession  taken  under  a  parol 
contract  partly  executed,  which  is  not  susceptible  of  registration  ; 
yet  if  it  were  the  title  mainly  relied  on,  why  register  another,  when, 
if  neither  were  registered,  the  possession  would  be  notice  of  both1?  In 
Plummer  v.  Robinson,  6  Serg.  fy  Rawle  179,  the  registered  title  was 
a  mortgage,  the  other  a  covenant  for  a  purchase  which  was  suscep- 
tible of  registration ;  and  it  was  held,  in  accordance  with  the  prin- 
ciple indicated,  that  as  the  possession  was  consistent  with  the  registry, 
the  subsequent  purchaser  was  not  bound  to  inquire  further.  Whether 
the  decision  would  have  been  different  had  the  purchase  of  the  equity 
of  redemption  been  by  parol,  I  pretend  not  to  say  :  perhaps  the  prin- 
ciple indicated  would  have  been  equally  applicable  to  it.  It  is  this. 
The  tenant's  possession  is  notice  of  title  in  every  form  ;  the  registry 
of  a  particular  title  is  notice  of  that  alone,  and  would  be  useless  for 
any  purpose  but  to  restrict  the  generality  of  the  notice  from  posses- 
sion. It  is  therefore  an  indication  that  the  occupant  has  narrowed 
his  general  to  specific  notice ;  and  were  he  not  bound  by  it,  he  might 
with  impunity  do  an  act  to  mislead  one  who  is  presumed  to  have 
used  every  means  of  information  accessible  to  him  so  far  as  the  secu- 
rity of  his  title  is  concerned — but  no  further.  By  the  English  prin- 
ciples of  notice  a  purchaser  is  presumed  to  have  known  nothing 
which  lay  out  of  the  course  of  his  title;  and  I  see  nothing  in  our 
registry  acts  by  which  he  is  presumed  to  have  known  any  thing 
which  lay  not  in  it,  or  was  not  connected  with  it.  They  raise  a 
violent  presumption  that  he  saw  all  that  a  prudent  man  would  see ; 
and  he  is  consequently  presumed  to  have  examined  every  perfect 
registry  which  might  affect  him ;  but  no  presumption  beyond  that 
can  be  admitted  to  prejudice  or  benefit  him.  Finding  a  conveyance 
on  the  register  which  may  account  for  the  tenant's  possession,  he 
may  suppose  the  possession  to  be  a  badge  of  it  and  seek  no  farther. 
But  is  a  purchaser  under  a  judgment  which  carries  back  the  incep- 
tion of  his  title  to  the  date  of  the  lien  supposed  to  have  searched  the 
register's  office  for  the  debtor*s  will?  Presumptions  are  founded  in 
habitudes  established  by  experience  of  the  usual  and  natural  course 
of  things ;  and  I  know  not  how  it  could  concern  one  purchasing 
paramount  to  the  will  to  inquire  about  it.  All  the  world  is  not  pre- 
sumed to  have  seen  a  registry  or  record  merely  because  it  is  such, 
but  only  those  whom  it  behoves  to  look  at  it.  A  purchaser  is 
presumed  to  have  seen  the  registry  of  a  previous  conveyance,  be- 
cause, as  he  might  be  affected  by  it,  it  would  be  his  business  to  see 
it;  and  there  the  presumption  ends:  but  here  the  purchase  was  o! 
an  earlier  title.  Moreover,  though  the  act  of  1775  declares  that  a 
deed  unregistered  at  the  end  of  six  months  shall  be  postponed  to  a 
subsequent  deed  registered  before  it ;  and  though  a  subsequent  pur- 
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chaser  from  heirs  or  devisees  of  the  first  grantee  is  within  its  protec- 
tion on  the  principle  of  Powers  v.  M'Ferran,  2  Serg.  4*  Rawle  47, 
yet  a  devisee  himself,  standing  in  no  higher  equity  than  his  devisor, 
is  not.  A  will  prevails  not  against  an  unregistered  deed  ;  and  as  it 
is  unnecessary  for  the  grantee  to  look  at  it,  he  is  not  presumed  to 
have  seen  it.  Extreme  caution  might  possibly  require  him  to  follow 
out  the  course  of  the  title  in  order  to  guard  against  surprise  by  the 
intervention  of  a  purchaser  from  the  debtor's  heirs  or  devisees;  but 
here  it  is  impossible  that  there  could  be  such  a  claimant,  for  the  defen- 
dants are  not  in  the  category  of  purchasers  of  an  unregistered  title. 
Though  a  judgment  creditor  be  not  a  purchaser  within  the  record- 
ing acts,  a  purchaser  under  his  judgment  has  all  the  qualities  of  one, 
by  relation,  from  the  date  of  the  lien  ;  and  his  title  being  thus  of 
record,  and  contemporaneous  with  the  judgment,  is  paramount  to  all 
conveyances  or  incumbrances  subsequently  attempted.  A  purchaser 
at  sheriff's  sale,  therefore,  having  no  concern  with  the  debtor's  sub- 
sequent acts,  is  not  presumed  to  have  been  acquainted  with  them; 
and  it  is  to  be  remembered  that  here  the  purchaser  could  have  been 
misled  only  by  actual  knowledge  of  the  will ;  of  which  there  was  no 
other  proof  than  what  might  be  supposed  to  be  derived  from  the 
registry  of  it.  As  to  its  having  been  a  positive  act  calculated  to  de- 
ceive, it  is  sufficient  for  the  argument  that  it  may  not  have  been  a 
voluntary  one.  It  was  the  occupant's  duty,  as  an  executor,  to  prove 
the  will,  even  though  he  elected  not  to  take  under  it.  The  registry 
being  out  of  the  way,  then,  what  have  we?  We  have  an  occupancy 
prior  in  origin  to  the  ancestor's  death  ;  and  would  it  be  reasonable 
for  a  purchaser  to  infer  from  it  a  seisin  by  descent  in  order  to  excuse 
him  for  having  omitted  to  inquire  whether  it  might  not  have  origi- 
nated in  a  purchase?  It  might  be  natural  to  infer  a  seisin  by  de- 
scent from  an  entry  after  the  death  ;  and  it  is  equally  natural  to  infer 
that  one  who  entered  as  a  tenant  had  not  changed  the  quality  of  his 
possession ;  yet  in  the  cases  first  quoted  it  was  held  that  the  mere 
probability  of  a  fact  is  not.  enough  to  relieve  a  purchaser  from  the 
trouble  of  inquiring  into  the  truth  of  it.  But  if  the  presumption  of 
seisin  by  descent  were  permitted  to  excuse  (he  supineness  of  a  pur- 
chaser in  any  case,  it  would  be  rebutted  by  the  origin  of  a  posses- 
sion shown  to  have  been  in  the  ancestor's  lifetime.  It  is  true  that 
a  father  sometimes  gives  his  son  a  farm  as  an  outfit,  but  more  usu- 
ally on  a  contract  of  purchase,  obliging  him  to  pay  a  part  of  the  value 
for  owelty  of  partition,  or  to  raise  portions  for  daughters;  and  the  ex- 
ceptions to  it  are  too  few  to  rebut  the  presumption  of  a  purchase  from 
the  possession.  This  presumption,  as  it  is  a  wholesome  one,  ought 
not  to  be  easily  overthrown.  The  duty  of  inquiring  into  the  founda- 
tion of  a  notorious  possession  is  not  a  grievous  one,  and  it  is  soon 
performed.  Why,  then,  should  a  purchaser  be  suffered  to  act  on 
probabilities  as  facts  at  the  risk  of  any  one  but  himself,  when  a  mo- 
derate share  of  attention  would  prevent  misconception  or  lossl  The 
doctrine  of  constructive  notice  is  undoubtedly  a  sharp  one  ;  but  it  is 
not  more  so  in  regard  to  a  notorious  possession  than  it  is  in  regard 
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to  a  registry.  Nor  is  it  less  reasonable  ;  for  it  certainly  evinces  as 
much  carelessness  to  purchase  without  having  viewed  the  premises, 
as  it  does  to  purchase  without  having  searched  the  register.  At  all 
events,  it  exists  here,  in  respect  to  possession,  almost  as  fully  as  it 
does  in  England;  and  in  respect  to  the  case  before  us,  I  perceive 
nothing  in  the  registry  of  the  will,  or  the  relation  of  the  occupant  to 
the  decedent,  which  ought  to  restrict  it. 

On  the  point  of  actual  notice,  however,  the  direction  is  unexcep- 
tionable. The  witness  who  warned  the  purchasers  had  not  an  inte- 
rest to  entitle  his  warning  to  respect.  He  was  the  plaintiff's  brother, 
and  his  own  land  was  selling  on  the  same  execution  ;  but  neither 
consanguinity  nor  community  of  burthen  gives  a  right  to  interfere. 
In  Ripple  v.  Ripple,  1  Rawle  391,  it  was  thought  that  an  uncle  might 
give  notice  as  the  next  friend  of  an  idiot  destitute  of  a  committee  or 
guardian ;  but  that  was  on  the  score  of  necessity  ;  and  even  he  was 
shown  to  have  had  a  particular,  though  remote,  interest  of  his  own. 
In  Kerns  v.  Swope,  2  Watts  75,  the  English  rule  that  information  by 
a  stranger,  or  even  a  general  claim  by  a  party,  may  be  disregarded, 
was  recognized  and  asserted  :  and  the  law  of  notice  would  be  brought 
to  a  perilous  pass  if  it  were  relaxed.  The  purchasers,  therefore,  had 
constructive,  but  not  actual  notice. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Rankin  against  Porter. 

Wherever  confidence  is  reposed,  the  law  forbids  that  it  shall  be  abused  ; 
hence,  he  who  has  offered  his  advice  and  assistance  to  another  in  the  sale  of 
land  will  not  be  permitted  to  avail  himself  of  the  purchase  of  it,  if  obtained 
upon  a  misrepresentation  of  its  value;  and  if  purchased  and  conveyed  under 
such  circumstances,  the  vendor  may  recover  it  in  ejectment,  upon  tendering  the 
repayment  of  the  purchase  money. 

ERROR  to  the  common  pleas  of  Mercer  county. 
Sarah  H.  Porter  against  William  S.  Rankin.     The  case  is  fully 
stated  in  the  opinion  of  the  court. 

Sullivan,  for  plaintiff  in  error. 

Pearson,  for  defendant  in  error,  cited,  PaleyonJlg.  10, 11,  12,  32  ; 
1  Story' sEq.  311  ;  9  Pick.  212,  223;  1  Johns.  Cha.  350;  1  Serg.  <$• 
Rawle  327. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  was  an  ejectment  by  Mrs  Porter  to  recover 
military  lot  No.  72  in  fourth  donation  district,  containing  five  him- 
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dred  acres ;  and  the  case  presented  the  following  facts.  The  lot 
was  the  property  of  General  Andrew  Porter,  who,  by  his  will  dated 
in  1806,  devised  it  to  George  B.  Porter,  who  was  the  husband  of 
the  plaintiff  below  and  who  devised  it  to  her  by  his  will  dated  the 
29th  of  March  1830. 

The  defendant  below  showed  a  deed  from  Mrs  Porter  for  this  tract 
for  the  consideration  of  1500  dollars.  This  deed  was  dated  the  4th 
of  February  1836,  and  it  was  admitted  the  price  was  paid.  This 
suit  was  brought  to  rescind  the  contract,  as  obtained  by  the  misrepre- 
sentations of  a  person  who  had  solicited  and  obtained  confidence 
from  the  owner  who  lived  in  Lancaster  city. 

The  plaintiff  below  gave  in  evidence  several  letters  from  William 
S.  Rankin  to  G.  B.  Porter,  commencing  in  1826  and  the  last  in  De- 
cember 1832;  by  which  it  appeared  that  Rankin  had  paid  taxes  for 
this  tract,  and  once  redeemed  it  when  sold.  That  he  had  been  to 
see  it,  and  made  inquiries  of  others  as  to  its  value  ;  offered  more  than 
once  to  become  agent  to  sell ;  said  it  might  if  divided  bring  250  or 
300  dollars,  and  urging  General  Porter  to  fix  a  price;  he  had  repaid 
to  Rankin  all  advances,  but  never  fixed  a  price  or  authorized  a  sale. 

General  Porter  died,  and  his  family  removed  from  Detroit  to  Lan- 
caster ;  and  on  September  12,  1835  Mr  Rankin  wrote  to  Mrs  Porter  : 

"Madam — I  have  been  told  you  are  desirous  of  selling  your  dona- 
tion tract  of  land  of  five  hundred  acres  in  this  county.  If  such  be 
the  fact  please  inform  me  of  your  lowest  price  and  terms  of  payment, 
and  I  will  endeavour  to  effect  a  sale.  My  services,  if  you  think  pro- 
per to  accept  of  them,  shall  be  gratuitous  :  your  late  husband  having 
been  my  personal  warm  friend,  I  shall  feel  gratified  to  return  acts 
of  kindness  to  his  survivor.  Please  drop  me  a  line  on  the  receipt  of 
this.  Very  respectfully  yours,  &c. 

"  WILLIAM  S.  RANKIN." 

Mrs  Porter's  son  wrote  an  answer,  but  it  was  not  produced.  On 
the  9lh  of  November  1835  Mr  Rankin  replied  to  this  letter  of  the 
son,  and  acknowledged  the  receiptof  his  letter :  he  says,  "As  you  wish 
me  to  sell  your  lands  in  this  county,  in  a  few  days  I  will  go  and  look 
at  them  :"  states  that  he  intends  to  go  to  West  Point  to  see  a  son 
there ;  and  will  stop  on  his  way,  "  and  give  all  the  information  I 
can  respecting  the  lands  you  own  here."  He  then  gives  a  statement 
of  the  taxes;  and  concludes,  "I  will  also  endeavour  to  find  out 
what  you  can  sell  for,  and  if  the  terms  please,  I  will  do  any  thing 
and  every  thing  to  serve  you  in  the  business."  On  the  10th  of  De- 
cember 1835  he  went  to  Lancaster  and  entered  into  articles  of  agree- 
ment for  the  purchase,  and  it  was  completed  by  payment  of  the 
money  and  execution  and  delivery  of  the  deed  on  the  4th  of  Febru- 
ary 1836. 

The  plaintiff  below  also  proved  that  before  Ranfcin  wrote  his  first 
letter  to  her  on  the  12th  of  September  1835,  a  person  had  called  on 
Rankin,  supposing  him  agent,  and  offered  1750  dollars  for  this  tract; 
and  that  Rankin  told  him  the  land  could  not  be  sold  until  the 
youngest  child  was  of  age.  It  was  also  proved  that  in  December 


Sept.  1838.]  OF  PENNSYLVANIA.  389 

[Rank  in  v.  Porter.] 

1835,  and  before  he  got  his  deed,  Rankin  was  offered  2250  dollars 
for  the  tract,  and  again  2800,  and  8  dollars  per  acre  for  two  hun- 
dred acres  part  of  the  tract ;  but  he  said  he  would  rather  give  twenty 
per  cent  for  money  than  sell  for  8  dollars  per  acre  ;  asked  10  or  12 
dollars  per  acre. 

Another  witness  proved  that,  immediately  after  returning  from 
Lancaster,  he  said  he  had  bought  the  Porter  tract  and  made  a  good 
speculation  ;  that  he  had  given  1800  dollars  for  it,  and  could  get  8 
dollars  per  acre  and  perhaps  12  dollars  for  it.  It  was  also  proved  by 
Judge  Dale  of  Lancaster  and  Dr  Humes,  that  when  the  judge  came 
to  her  house  to  take  the  acknowledgement  of  the  deed,  Mrs  Porter 
asked  the  judge  (who  had  at  one  time  lived  west  of  Alleghany  river) 
if  she  was  not  selling  it  too  low ;  that  Mr  Porter  had  always  spoken 
of  it  as  valuable.  The  judge  replied  he  did  not  know  the  land  and 
could  give  no  opinion.  Rankin  then  said,  "  If  I  would  take  advan- 
tage of  the  widow  and  children  of  my  late  friend  Governor  Porter,  I 
would  consider  myself  the  meanest  man  that  ever  came  over  the 
Alleghany  mountain.  The  price  I  am  giving  is  the  highest  that  can 
be  got  for  it:  if  it  was  worth  more  he  would  give  it ;  and  if  she 
could  get  more  he  would  give  it  up." 

He  was  applied  to  and  refused  to  give  it  up.  The  purchase 
money  and  interest  were  tendered  before  suit  brought  and  a  request 
to  reconvey. 

On  the  part  of  the  defendant  below,  several  witnesses  were  ex- 
amined, who  stated  they  thought  the  price  given,  viz.  3  dollars  per 
acre,  was  a  fair  price  in  December  1835.  That  a  bill  for  extending 
the  state  canal,  which  passed  in  the  winter  of  1835 — 1836,  raised  the 
price  of  lands  very  much. 

The  president  recapitulated  all  these  facts,  and  told  the  jury  it  was 
their  province  to  decide  on  the  truth  of  the  testimony  ;  and  then 
said,  "Was  the  defendant  acting  with  respect  to  this  land  in  the  capa- 
city of  an  agent;  had  he  the  confidence  of  Governor  Porter  and  of 
his  widow  after  his  decease  1  If  he  had  the  care  of  the  land,  and 
was  acting  as  agent,  he  would  be  bound  to  communicate  to  his  prin- 
cipal his  knowledge  of  -the  land,  the  offers  made,  and  its  situation 
and  value ;  if  he  neglected  to  do  so,  or  misrepresented  the  value, 
this  would  render  any  contract  made  by  him  for  the  purchase  of  the. 
land  for  which  he  had  been  agent  void,  and  the  deed  executed  and 
delivered  in  pursuance  of  such  contract  would  in  a  court  of  equity  be 
cancelled  ;  and  in  our  courts  the  grantor  in  the  deed  can  recover  the 
possession  in  an  action  of  ejectment." 

There  is  nothing  in  this  opinion  of  which  the  defendant  below 
has  cause  to  complain.  The  law  is  so  often  and  so  firmly  settled 
that  a  person  appointed  to  sell  cannot  be  the  buyer  so  as  to  gain  by 
his  purchase,  that  it  would  be  a  waste  of  time  to  cite  authorities  ;  but 
the  cause  was  argued  here  as  if  this  rule  applied  only  to  those  clothed 
with  a  fiduciary  character  by  law,  as  executors,  guardians,  or  by 
formal  instruments,  as  deeds  or  powers  of  attorney  legally  executed. 
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The  ground  of  the  decision  is,  that  wherever  confidence  has  been  re- 
posed, justice  forbids  that  it  shall  be  abused ;  and  it  applies  as  strongly 
to  those  who  have  gratuitously  or  officiously  undertaken  the  man- 
agement of  another's  property,  as  to  those  who  are  retained  or 
appointed  for  that  purpose  and  paid  for  it.  The  man  who  offers  his 
services  to  a  distant  owner,  who  promises  to  examine  the  property  and 
ascertain  the  price  which  can  be  obtained  for  it,  and  especially  if  he 
professes  to  do  this  from  friendship,  must  not  expect  to  gain  by  im- 
posing on  the  confidence  he  has  excited.  See  Paley  on  Agency  10, 
11,  12,  35;  Livermore  418;  Forrester  111  ;  1  Johns.  Ch.  350,  394; 
8  Fes.  348;  9  Fes.  294,  &c.  &c.  ;  and  see  the  general  principle,  that 
he  who  professes  and  agrees  to  act  as  a  friend,  shall  not  abuse  the 
confidence  reposed  in  him  to  his  own  gain,  in  Sheriff  v.  Neal,  6  Watts. 
Judgment  affirmed. 


Rosenburger  against  Schull. 

Upon  the  trial  of  the  validity  of  a  treasurer's  sale  of  land  for  taxes,  the  fact 
whether  the  land  was  seated  or  unseated  at  the  time  the  tax  was  assessed  is 
properly  left  to  the  jury. 

It  is  sufficient  that  there  is  a  personal  responsibility  for  taxes  in  order  jto 
make  it  the  duty  of  the  assessor  to  assess  the  land  as  seated. 

ERROR  to  the  common  pleas  of  Armstrong  county. 

Daniel  Rosenburger  against  Jacob  Schull.  Ejectment  for  a  tract 
of  land. 

The  plaintiff  gave  in  evidence  and  relied  upon  a  treasurer's  sale 
of  the  land  in  dispute  for  taxes  of  1812  as  unseated,  and  showed 
that  title  to  be  regularly  vested  in  him. 

The  defendant  gave  in  evidence  a  regular  chain  of  title  from  the 
commonwealth  to  himself,  and  to  avoid  the  effect  of  the  plaintiff's 
title  proved  as  follows  : 

Peter  Shaffer,  sworn.  "  I  cleared  a  little  field,  about  two  acres,  on 
this  place  in  1808  or  1809 ;  I  had  fenced  and  raised  grain  the  first 
year,  and  occupied  it  ever  since.  May  be  not  steady  all  the  time. 
I  think  it  lay  idle  some  years.  Cannot  say  I  occupied  it  every  year 
the  first  four  or  five  years.  Can't  say  what  year  I  raised  grain  on 
it  the  first  four  or  five  years.  In  181 1  I  let  Conrad  Carver  have  it 
a  year,  I  think,  not  certain.  Can't  say  I  had  it  in  occupation  the 
next  year.  I  am  pretty  well  convinced  that  it  lay  out  one  year,  but 
can't  say  what  year  it  was.  I  believe  it  was  the  same  year  that 
Nicholns  Clinginsmith  left  that  county  I  leased  to  Carver.  The  year 
Carver  had  it  he  put  some  flaxseed  and  buckwheat  into  it."  Being 
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cross-examined,  he  said  :  "  1  had  no  authority  from  the  owner  to 
occupy  that  land  ;  1  lived  with  my  father,  and  his  tract  adjoined  it. 
I  do  not  know  the  original  lines  of  the  survey  ;  Richards  found  the 
line  between  father's  and  the  place,  but  not  round  the  tract.  The 
original  line  was  not  found  along  where  the  little  field  was  cleared. 
Richards  ran  it  according  to  the  draft,  as  he  said.  As  he  ran  the 
line  it  ran  through  this  little  two  acre  field  and  took  most  of  it ;  a 
strip  of  about  two  or  three  perches  at  one  end,  and  about  four  or 
five  at  the  other  sixteen  perches  long,  that  was  not  in  the  bottom 
survey." 

Philip  Clinginsmith,  sworn.  "I  was  present  at  the  clearing  of 
the  field  in  1808  or  1809.  I  have  seen  it  every  year  since.  The  fences 
were  not  so  good  as  they  might  be,  but  as  usual.  Nicholas  Clingin- 
smith left  that  country  in  1812." 

The  court  below  (White,  President)  instructed  the  jury  what  land 
was  subject  to  taxation  and  sale  as  unseated,  and  what  improvement 
would  take  from  it  that  character  and  render  liable  the  person  of  the 
cultivator  for  the  tax,  and  referred  it  as  a  matter  of  fact  to  the  jury 
to  inquire  whether  there  was  such  a  cultivation  of  the  land  as  made 
it  the  duty  of  the  assessor  to  assess  it  as  sealed  land. 

Verdict  for  the  defendant. 

Biiffington,  for  plaintiff  in  error,  cited,  2  Watts  421 ;  5  Watts  441. 

W.  Forward,  for  defendant  in  error. 

Both  parties  claim  under  the  same  title.  The  plaintiff  below,  who 
is  also  plaintiff  in  error,  founded  his  claim  on  a  treasurer's  deed,  and 
an  assessment  of  taxes  on  the  land  in  dispute  in  1812,  viz.  a  county 
tax  of  79  cents  and  a  road  tax  of  39  cents.  No  basis  of  the  sale  other 
than  this  assessment  was  shown  in  evidence.  The  taxes  of  the  pre- 
vious year  had  been  paid,  and  also  of  1812  as  Mr  Denny  alleges  and 
believes,  but  the  receipt  for  that  year  could  not  be  found.  The  only 
error  now  insisted  on  is  found  in  the  charge  of  the  court  on  the  sub- 
ject of  the  improvements  made  by  Peter  Shaffer.  He  states  that 
"in  1808  or  1809  he  cleared  a  little  field  of  about  two  acres  on 
this  place,  fenced  and  raised  grain  on  it  the  first  year,  and  occupied 
it  ever  since,  though  he  could  not  say  he  did  so  steady  all  the  time, 
could  not  say  he  occupied  it  every  year  the  first  four  or  five  years, 
or  what  years  he  raised  grain  on  it  in  that  time  ;  is  pretty  well  con- 
vinced it  lay  out  one  year,  but  cannot  say  what  year.  He  leased  it 
to  Carver.  The  year  Carver  had  it,  he  put  some  flaxseed  and  buck- 
wheat in  it.  He  had  it  one  year,  believes  it  was  the  same  year 
Nicholas  Clinginsmith  left  that  country.  The  witness  lived  with 
his  father  on  the  adjoining  tract ;  did  not  know  the  lines  of  this 
survey  ;  had  no  authority  from  the  owner  to  occupy  this  land." 

Philip  Clinginsmith  testified  that  Nicholas  Clinginsmith  left  the 
country  in  1812  (fixing  thereby  the  year  that  Carver  occupied  the 
land) ;  "that  he  had  seen  the  improvement  every  year  since  1808  or 
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1809  when  it  was  made,  that  the  fences  were  not  as  good  as  they 
might  be,  but  as  usual."  The  fact  of  the  alleged  lease  to  Carver  in 
1812,  and  of  there  being  produce  on  the  land  in  that  year  more  than 
sufficient  to  pay  the  taxes,  is  referred  to  by  the  court,  and  together 
with  the  other  testimony  submitted  fairly  to  the  jury,  who  were 
instructed  that,  if  it  were  believed,  the  land  was  not  unseated  at  the 
dale  of  the  assessment,  it  could  not  be  sold  for  taxes. 

Shaffer's  improvement  and  occupation  were  notorious ;  he  did 
not  clear  the  land  for  his  father,  but  for  himself.  This  fact  is  demon- 
strated by  his  lease  to  Carver,  and  I  he  contrary  is  not  insinuated  in  his 
testimony.  The  land  was  cujtivated  in  the  usual  manner,  and  re- 
mained no  longer  unfilled  than  good  husbandry  and  a  proper  rotation 
of  crops  required.  It  was  not  abandoned:  the  lease  to  Carver  proves 
this.  It  was  given  in  1812;  a  fact  in  regard  to  which,  if  there  be 
any  doubt,  the  record  certified  by  the  court  below  will  remove  it. 

It  is  said  that  the  field  was  extended  over  the  line  of  old  Shaffer 
by  mistake.  Any  argument  attempted  to  be  drawn  from  this  source 
is  neutralized  by  the  proof  that  it  was  cleared  by  the  son  for  himself, 
without  any  authority  or  direction  from  the  father,  and  that  he  be- 
lieves it  not  to  be  within  his  father's  line.  It  is  more  than  probable, 
from  the  circumstance  that  he  used  and  claimed  it  as  his  own  and 
leased  it  to  Carver.  He  says  he  did  not  know  the  line  ;  but  he  does 
not  say  he  intended  to  clear  on  his  father's  tract,  and  not  on  the  land 
in  dispute.  The  inference  as  to  his  actual  intention  may  be  made 
with  equal  plausibility  either  way.  We  are  therefore  left  to  discover 
his  purpose  from  his  conduct,  which  warrants  the  opinion  that  he 
intended  to  improve  on  this  tract  for  himself,  and  not  for  his  father. 
It  is  not  however  a  case  in  which  a  field  was  extended  over  the  line 
of  a  seated  tract  on  which  it  was  commenced.  The  improvement  of 
Shaffer  was  not  part  of  a  larger  field  on  old  Shaffer's  land  "  which 
had  been  extended  into  this  tract  by  mistake  or  design  ;"  see  2  Watts 
423.  It  was  an  enclosed  field,  originally  opened  and  cultivated  on 
the  land  in  dispute,  from  which  field  the  line  of  survey  cuts  off  but  a 
few  perches.  A  draft  of  the  survey  made  since  the  trial  is  produced 
by  the  plaintiff.  Supposing  it  to  be  accurate,  a  fact  about  which  I 
do  not  pretend  to  have  any  knowledge,  the  field  which  is  represented 
by  dotted  lines  is  left  nearly  square,  and  is  seen  on  the  short  line,  north 
twenty-three  perches, east  sixty-seven  perches.  Whether  this  line  was 
originally  run  and  marked  or  not, is  a  question  not  worth  the  troubletof 
examination,  although  the  fact  is  now  to  be  presumed.  But  suppose 
a  clearing  over  the  line  by  mistake,  it  does  not  follow  that  the  land 
was  unseated.  It  was  not  a  clearing  over  to  the  extent  of  "  a  few  feet 
or  a  few  yards,"  as  in  the  case  put  by  the  chief  justice  in  2  Watts 
503,  but  the  enclosure  and  cultivation  of  a  space  which  would  an- 
nually yield  five  times  the  value  of  the  taxes  as  assessed  in  1812. 
In  Fish  f.  Brown,  5  Watts  441,  the  field  was  split  nearly  in  the 
middle.  The  denomination  of  the  tract  in  dispute  was  however 
fixed  by  the  part  left  within  its  lines.  Was  there  a  substantial  im- 
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provement  within  the  lines  at  the  time  of  the  assessment?  This  is 
the  true  question.  It  may  have  been  occasionally  unoccupied — the 
produce  may  have  been  "inadequate  to  the  tax."  But  these  cir- 
cumstances are  not  regarded,  "  for  the  person  of  the  cultivator  is 
charged,  which  is  a  sufficient  security  in  contemplation  of  law, 
though  nothing  might  be  got  from  the  produce  of  the  land."  Shaf- 
fer v.  M'Cabe,  2  Watts  422,  423 ;  Kennedy  v.  Daily,  6  Watts  273. 
*' The  assessor  is  presumed  from  the  nature  of  his  duties  to  have 
made  himself  acquainted  with  the  lines  and  land  marks  within  his 
district,  as  well  as  the  occupancy  of  the  proprietors,  for  he  has  to  do 
not  merely  with  tracts,  but  with  fractions  of  tracts,  &c."  Per  C. 
J.  Gibson,  2  Watts  422,  423.  Nor  is  the  character  or  effect  of  an 
improvement  varied  or  influenced  by  the  fact  of  its  having  been  made 
by  a  trespasser.  2  Watts  422.  Its  efficacy  is  considered  wholly 
apart  from  any  injury  as  to  the  title,  the  motives,  or  the  knowledge  of 
the  person  making  it.  In  this  case  the  plaintiff  is  obliged  to  contend 
that  a  field  of  an  acre  and  a  half  which  was  fenced,  cultivated,  and 
yielded  a  profit,  is  not  a  substantial  improvement  entitled  to  the 
notice  of  the  assessor,  an  argument  which  supposes  it  was  worth 
nothing  to  the  improver  himself.  Why  then  did  he  expend  his  labour 
in  clearing  or  fencing  it  ?  Would  such  a  plea  have  availed  a  lawless 
intruder  seeking  to  expel  Shaffer  from  the  possession,  or  would  he 
have  resisted  it  as  an  insult'?  The  assessor  had  a  right  to  regard 
this  improvement  as  Shaffer  regarded  it,  and  to  charge  him  the  oc- 
pant  with  the  tax.  Its  dimensions  may  be  disproportionate  to  the 
size  of  the  tract;  but  parcels  of  land  much  less  than  this  are  often 
purchased  in  the  country  for  residences  or  for  cultivation,  and  con- 
stitute the  entire  landed  estate  of  their  respective  proprietors.  The 
rule  contended  for  would  exclude  them  from  taxation.  If  the  ques- 
tion were,  whether  the  annual  produce  of  this  field  would  have  paid 
the  taxes  charged  on  the  whole  tract,  the  title  of  the  defendant 
would  be  unquestionable.  But  the  inquiry  is,  whether  the  assessor 
might  treat,  this  as  an  improvement  and  charge  the  occupant.  Sup- 
pose he  had  done  this,  could  he  who  enclosed,  used  and  leased  the 
field  have  escaped  the  (ax  upon  the  plea  that  it  was  valueless?  Sup- 
pose Carver,  the  tenant  of  the  field  in  1812,  had  been  charged,  could 
he  have  evaded  payment  on  the  pretence  that  he  had  rented  a  place 
too  small  to  be  taxed  1  The  lease  itself  establishes  the  fact  of  pro- 
ductiveness— of  annual  value,  and  "gives  character  and  denomina- 
tion for  the  purposes  of  assessment."  2  Watts  422.  The  attempt  on 
the  part  of  the  landlord  and  tenant  or  others  to  make  the  subject  of 
the  lease  a  mere  nonentity  must  be  unavailing. 

PER  CURIAM. — The  law  of  the  case  seems  to  have  been  already 
settled.  Was  there  a  substantial  occupancy  which  might  have  pre- 
sented itself  to  the  eye  of  the  assessor,  is  a  question  that  was  suffici- 
ently raised  and  fairly  put  to  the  jury.  The  assessor  had  nothing 
to  do  with  the  misapprehension  or  mistakes  of  the  occupant;  it  was 
vii. — 2  i 
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sufficient  that  there  was  a  personal  responsibility  for  the  taxes  in 
order  to  make  it  his  duty  to  assess  the  land  as  seated.  There  was 
in  fact  an  acre  and  a  half  in  actual  tillage,  a  nucleus  sufficient,  when 
accompanied  by  residence  or  vacant  land,  to  constitute  a  title  by  im- 
provement ;  and  it  was  entirely  sufficient  to  give  a  particular  deno- 
mination for  purposes  of  assessment.  The  cause  was  therefore  left 
to  the  jury  on  its  true  principles. 
Judgment  affirmed. 


Carr  against  Wallace. 

The  owner  of  part  of  an  inlot  in  the  town  of  Alleghany  is  entitled  to  a  right 
of  common  upon  the  land  reserved  for  that  purpose  by  the  original  survey  and 
location  of  the  town.  But  the  owners  of  outlots  are  not  entitled  to  such  right 
of  common. 

If  one  knowingly,  though  passively,  suffers  another  to  purchase  and  spend 
money  on  land,  under  an  erroneous  opinion  of  title,  without  making  known  hia 
claim,  he  shall  not  afterwards  be  permitted  to  exercise  his  legal  right  against 
such  person. 

ERROR  to  the  district  court  of  Alleghany  county. 

Samuel  Carr  against  Mary  Wallace.  This  was  an  action  for  a 
disturbance  of  the  plaintiff's  right  of  common  upon  a  piece  of  land  in 
the  town  of  Alleghany.  The  plaintiff's  right  was  founded  upon  his 
title  to  part  of  an  inlot  in  the  town,  and  an  outlet. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court. 

Biddle,  for  the  defendant,  rested  the  defence  upon  three  grounds. 
1st.  The  owner  of  part  of  an  inlot  was  not  entitled  to  the  right  of 
common  which  was  originally  appurtenant  to  the  whole  lot.  2d. 
That  the  right  of  common  was  not  appurtenant  to  an  outlot.  3d. 
That  the  plaintiff  was  equitably  estopped  from  asserting  his  right  by 
the  facts  proved  in  the  cause. 

JWCandless  and  Forward,  for  the  plaintiff  below,  argued  that  the 
plaintiff's  title  was  on  record,  of  which  the  defendant  had  or  might 
have  had  notice;  that  he  was  not  a  party  to  any  arrangement  by 
which  the  right  of  common  was  parted  with  ;  that  having  the  un- 
doubted right,  he  had  never  parted  with  it  either  actually  or  impli- 
edly  ;  that  as  to  him  this  was  the  ordinary  case  of  one  person  taking 
the  possession  of  the  property  of  another  without  his  consent,  and 
without  consideration. 

The  court  below  (Grier,  President)  instructed  the  jury  that  the 
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third  point  made  by  the  plaintiff  below  was  sound,  that  he  was  equi- 
tably estopped  from  a  recovery.  The  first  two  points  were  ruled  pro 
forma  for  the  defendant  that  they  might  be  presented  to  this  court. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  on  the  case  brought  for  the  purpose 
of  testing  the  title  to  fourteen  acres  of  land,  now  occupied  as  a  theolo- 
gical seminary  by  the  General  Assembly  of  the  Presbyterian  Church. 
The  plaintiff  declares  as  a  part  owner  of  one  of  the  inlots  in  the  town 
of  Alleghany ;  and  in  his  second  count  as  the  owner  of  an  outlet 
attached  to  the  town  ;  and  in  support  of  his  declaration  he  has  shown 
title  to  part  of  an  outlot,  and  also  to  a  portion  of  an  inlot  in  the  town. 
The  learned  judge  of  the  district  court  has  given  a  brief  but  accurate 
history  of  the  case,  which  appears  to  be  this.  By  an  act  passed  the 
12th  of  March  1783,  appropriating  certain  lands  for  the  redemption 
of  depreciation  certificates,  a  tract  of  three  thousand  acres  was 
reserved  by  the  commonwealth,  opposite  fort  Pitt,  now  the  city  of 
Pittsburgh.  By  another  act  passed  the  1 1th  of  September  1787  the 
supreme  executive  council  were  empowered  to  cause  to  be  laid  out 
and  surveyed  a  town  in  lots,  with  a  competent  number  of  outlets 
for  the  accommodation  thereof;  and  to  cause  to  be  laid  out  and 
surveyed  the  residue  of  said  tracts  in  lots,  which  last  mentioned  lots 
were  directed  to  be  not  less  than  one  acre  nor  more  than  ten  acres 
each.  They  were  likewise  directed  to  reserve  out  of  the  lots,  and 
for  the  use  of  the  state,  so  much  land  as  they  may  deem  necessary 
for  a  court  house,  jail,  market  house,  &c. ;  and  without  the  town 
one  hundred  acres  for  a  common  pasture.  The  town  was  laid  out 
in  pursuance  of  the  act,  and  afterwards  the  lots  were  sold  by  auction, 
and  every  purchaser  of  a  town  lot  got  also  an  outlot  in  connection 
with  his  inlot.  The  patents  describe  the  commons  as  the  common 
ground  belonging  to  the  town.  By  an  act  passed  the  18th  of  Feb- 
ruary 1819  the  legislature  granted  fifty  acres  of  the  common,  without 
the  consent  of  the  owners  of  the  town  lots,  to  the  Western  University 
of  Pennsylvania.  In  consequence  of  the  manner  in  which  the  trus- 
tees of  the  university  undertook  to  locate  their  grant,  the  lot  holders, 
deeming  it  highly  injurious  to  their  interest,  resolved  to  try  the  con- 
stitutionality of  the  law.  Accordingly  a  suit  was  brought,  which 
was  decided  at  the  September  term  1824.  In  that  case,  the  Western 
University  v.  Robinson,  it  was  held,  that  the  state  had  the  right  of 
soil,  but  subject  to  the  right  of  common ;  and  that  this  right  the 
lot  holders  might  either  release  or  modify,  at  their  pleasure,  with  the 
assent  of  the  legislature.  Two  or  three  years  after  this  decision  in 
which  their  rights  are  thus  recognized,  the  lot  holders,  having  under- 
stood that  the  General  Assembly  of  the  Presbyterian  Church  intended 
to  erect  a  theological  seminary  somewhere  in  the  western  country, 
called  a  public  meeting  to  devise  measures  to  induce  the  General 
Assembly  to  locate  the  institution  in  the  town  of  Alleghany.  They 
supposed  that  great  advantages  would  result  to  them  from  such  an 
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establishment;  and  it  has  been  insinuated  that  some  of  them  advo- 
cated the  measure  to  rid  themselves  of  the  odium  which  had  been 
attempted  to  be  fixed  upon  them  as  the  enemies  of  education.  But 
whatever  may  have  been  their  motives  it  is  very  certain  thai  more 
than  one  public  meeting  was  called  with  that  avowed  purpose ;  and 
that  at  the  first  meeting  but  three  individuals  made  any  objec- 
tion lo  such  an  appropriation  of  part  of  the  common.  They  ap- 
pointed a  committee  to  survey  a  portion  of  the  ground,  the  least 
valuable  as  a  common,  but  which  would  be  a  good  site  for  a  build- 
ing, and  would  the  least  interfere  with  the  full  enjoyment  of  the 
remainder  of  the  common.  After  this  another  meeting  is  called,  at 
which  all  objections  previously  made  are  abandoned.  The  com- 
missioners of  the  General  Assembly  are  invited  to  attend  another 
meeting,  and  the  land  in  dispute  is  offered  as  an  inducement  to  the 
General  Assembly  to  locate  the  institution  in  the  town  of  Allegheny. 
A  deed  of  release  is  also  drawn  and  signed  by  a  large  proportion  of 
the  lot  holders  and  sent  to  the  legislature.  An  act  is  passed  at  their 
desire,  vesting  in  trustees,  for  the  use  of  the  seminary,  the  land  in 
question.  The  deed  shows  the  motives  which  governed  them.  It  re- 
cites, that  whereas  the  General  Assembly  of  the  Presbyterian  Church 
in  the  United  States  have 'declared  their  intention  of  establishing 
somewhere  in  the  western  country  a  theological  seminary  of  learning, 
on  a  plan  similar  to  the  one  now  in  operation  at  Princeton,  and 
therefore  we,  the  subscribers,  resident  lot  holders  and  land  owners  in 
the  town  of  Alleghany,  &c.,  being  duly  sensible  of  the  advantage 
that  would  result  from  the  establishment  of  such  an  institution,  and 
as  an  inducement  to  its  location,  on  the  condition  that  a  seminary 
should  be  established  in  the  town  of  Alleghany,  and  so  long  as  the 
same  should  continue  there,  we,  the  said  resident  lot  holders  and 
land  owners,  at  a  public  meeting  held  this  day  in  said  town  of 
Alleghany  for  that  purpose,  do  hereby  give,  grant,  &c. 

By  means  of  the  offer  thus  made  arid  a  liberal  subscription  by  the 
inhabitants,  the  General  Assembly  were  prevailed  on,  and  it  would 
seem  with  some  difficulty,  to  pass  by  other  advantageous  offers  made 
by  the  inhabitants  of  other  places,  and  to  locate  the  seminary  in  the 
town  of  Alleghany.  Before  the  expenditure  of  any  money,  persons 
were  employed  to  go  round  and  procure  the  written  assent  or  release 
of  every  person  then  known  to  hold  a  lot  in  the  town,  whether  resi- 
dent or  not.  On  the  faith,  therefore,  and  with  the  confident  belief 
that  the  assent  of  all  who  had  an  interest  in  the  common  had  been 
obtained,  the  directors  of  the  seminary  proceeded  to  the  erection  of 
the  buildings  in  a  most  conspicuous  place,  and  at  an  expense,  for 
the  excavation  and  the  necessary  buildings,  of  upwards  of  25,000 
dollars.  Two  or  three  years  are  spent  in  making  these  expenditures, 
during  which  not  one  whisper  of  discontent  is  heard,  nor  are  the 
trustees  from  any  quarter  apprized  that  there  is  the  slightest  objec- 
tion on  the  part  of  any  person  to  the  occupancy  of  a  portion  of  the 
common  for  the  use  of  the  seminary.  After  the  lapse  of  several 
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years,  when  the  town  has  increased  in  size  and  property  has  risen 
greatly  in  value,  this  suit  is  brought  to  test  the  title,  in  effect  to  re- 
tract the  grant  after  this  great  expenditure  made  at  their  instance 
and  request.  There  can  be  no  doubt  as  to  the  accuracy  of  this  state- 
ment; and  on  these  facts,  which  cannot  be  denied,  three  questions 
arise.  1st.  Whether  the  owner  of  a  part  of  an  inlot  has  a  right  of 
commonage  1  2.  Whether  the  proprietors  of  outlots,  or  parts  of  out- 
lots,  are  entitled  to  commonage.  And  lastly,  whether,  under  the  facts, 
the  jury  may  and  are  bound  to  presume  a  release  from  the  plaintiff, 
or  those  under  whom  he  claims,  or  an  assent  or  acquiescence  by  him 
or  them  in  the  erection  of  the  buildings  and  in  the  occupation  of  the 
property  by  the  theological  seminary.  These  propositions,  it  is  be- 
lieved, embrace  the  whole  case. 

The  first  point  seems  to  be  fully  settled  on  the  authority  of  Wild's 
Case,  8  Co.  78.  If  a  commoner  purchases  part  of  the  land  in 
which  he  has  a  common  appendant,  the  common  shall  be  appor- 
tioned ;  but  if  he  purchases  parcel  of  the  land  in  which  he  has 
common  appurtenant,  such  common  is  extinct.  But  in  either  case, 
when  appendant  or  appurtenant,  the  common  shall  be  apportioned 
by  the  alienation  in  fee  of  parcels  of  the  land  to  which  it  is  appen- 
dant or  appurtenant.  If  he  who  has  a  common  appurtenant  pur- 
chases parcel  of  the  land  in  which,  &c.,  all  the  common  is  extinct; 
or  if  he  takes  a  lease  of  parcel  of  the  land,  all  is  suspended,  he- 
cause  it  is  the  folly  of  the  commoner  to  intermeddle  with  part  of  the 
land  in  which,  &c.,  which  belongs  not  to  him ;  but  when  the  com- 
moner intermeddles,  but  only  with  his  own  land,  alienation  thereof, 
that  shall  not  in  such  case  turn  to  his  prejudice,  for  that  is  not 
against  any  rule  of  law,  as  the  other  case,  when  he  purchases  part 
of  the  land  in  which,  &c.,  because  his  common  appurtenant  was 
against  common  right;  and  he  cannot  common  on  his  own  land 
which  he  purchased.  And  it  will  be  a  great  inconvenience,  say  the 
court,  if,  by  the  alienation  of  parcel,  the  alienee  shall  lose  his  com- 
mon which  belongs  to  him,  for  the  alienor  shall  lose  his  common 
also ;  if  the  law  should  be  such,  all  common  appurtenant  would  be 
destroyed  (which  would  be  against  the  commoner),  for  no  land  con- 
tinues in  so  entire  a  manner  every  acre  together  with  another  as  it 
has  been  ab  initio,  but,  for  preferment  of  younger  sons,  advancement 
of  daughters,  payment  of  debts  or  other  necessary  considerations, 
part  has  been  severed  ;  and  therefore  the  case  is  not  like  a  condition 
or  nomine pcence,  which  are  entire  and  not  severable  by  the  act  of  the 
parties,  but  is  like  a  rent  reserved  on  a  lease  for  years  ;  and  therefore 
if  a  man  makes  a  lease  of  three  acres,  each  of  equal  yearly  value, 
rendering  3  shillings  rent,  and  the  lessor  grant  the  reversion  of  one 
acre,  and  the  tenant  attorns  (die  attornment  is  not  necessary),  the 
grantor  shall  have  12  shillings  rent,  for  although  it  was  one  lease, 
one  reversion  and  one  rent,  yet  that  was  incident  to  the  reversion, 
which  was  severable,  and  the  rent  shall  wait  upon  the  reversion  and 
upon  every  part  of  it.  So  in  Wild's  Case  the  court  also  say:  "al- 
vii.— -2  i* 
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though  at  the  beginning  there  was  but  one  common  attendant  upon 
one  tenancy,  yet,  forasmuch  as  it  was  attendant  upon  the  tenancy 
which  is  severable,  and  upon  every  part  of  it,  the  alienee  of  part  of 
the  tenancy  shall  have  common.  So  if  he  who  has  common  ap- 
purtenant leases  part  of  the  land  to  another,  the  lessee  shall  have 
common  for  the  beast  levant  and  cowc/mnf."  The  same  principles  are 
decided  in  Tyrningham's  Case,  4  Co.  36,  b ;  and  in  an  anony- 
mous case  in  Hobart  235,  it  is  held  that  common  appurtenant  shall 
be  apportioned  upon  sale  of  part  of  the  land.  And  in  Lenial  v.  Han- 
le?,  3  Keb.  66,  pi.  4,  it  is  ruled  that  there  may  be  an  apportionment 
of  common  appendant  or  appurtenant  certain  ;  but  common  appurte- 
nant only  can  be  severed,  and  granted  to  another.  See  also,  to  this 
point,  Cowlan  v.  Stark,  15  East  108;  1  Inst.  122,  c.  227;  Cro.  Ch. 
482.  In  the  case  at  bar  the  common  is  appurtenant  to  the  lot  arising 
from  grant,  and  comes  within  the  principle  decided  in  the  cases 
cited. 

We  are  next  to  inquire  whether  the  proprietors  of  outlets,  &c.  are 
entitled  to  commonage.  This  question  not  only  affects  the  interests 
of  the  holders  of  outlets,  but  has  a  material  bearing,  in  one  respect, 
on  the  next  point  which  remains  for  examination.  It  depends  on 
the  construction  of  the  act  of  the  llth  of  September  1787,  an  act 
to  empower  the  supreme  executive  council  to  lay  out  a  town  and 
otherwise  to  apportion  the  lands  contained  in  the  tract  of  land  re- 
served for  the  use  of  the  state,  &c.  In  the  second  section  the  presi- 
dent or  vice-president  in  council  are  empowered  to  cause  to  be  laid 
out,  and  surveyed  a  town  inlots,  with  a  competent  and  suitable  num- 
ber of  outlots  for  the  accommodation  thereof  in  the  said  tract,  and  to 
cause  to  be  surveyed  and  laid  out  the  residue  of  said  tract  in  lots, 
the  last,  mentioned  lots  not  to  be  less  than  an  acre  nor  more  than  ten 
acres  each.  In  the  third  section,  upon  the  return  of  the  survey,  the 
president,  &c.  are  authorised  to  sell  said  lots  as  they  shall  deem  most 
to  the  advantage  of  the  state.  That  is,  after  being  surveyed,  &c.  in 
the  manner  pointed  out  in  the  second  section,  they  are  directed  to 
sell  them  to  the  best  advantage.  And  in  the  fourth  section  the  pres- 
ident, &c.  are  directed  to  reserve,  out  of  the  lots  of  the  town,  so  much 
as  they  shall  deem  necessary  for  a  court  house,  jail  and  market  house, 
for  places  of  public  worship,  and  for  burying  the  dead  ;  and  without 
the  town,  one  hundred  acres  for  a  common  pasture  ;  the  streets,  lanes 
and  alleys  of  the  lots  and  outlots  are  to  be  common  highways  for- 
ever. The  act  also  directs  the  manner  in  which  the  lots  and  outlots 
shall  be  sold. 

The  object  of  the  legislature  in  this  plan  of  sale  was  to  raise  as 
much  money  as  possible  for  the  payment  of  the  public  debts,  and  by 
annexing  this  privilege,  the  lots  were  enhanced  in  price.  To  effect- 
uate the  sale  and  to  render  the  lots  more  valuable  to  purchasers,  when 
they  direct  the  survey  of  the  town  in  lots,  they  also  direct  to  be  an- 
nexed thereto,  a  competent  and  suitable  number  of  outlots  for  the  ac- 
commodation of  the  owners  .of  the  inlots,  thereby  clearly  evidencing 
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the  intention,  that  the  one  should  be  a  mere  incident  or  accessory  to 
the  other,  attached  to  it  for  the  purpose  of  enhancing  its  value  at  the 
sale.  The  survey  was  made,  and  the  town  laid  out  according  to  the 
act,  and  the  property  was  disposed  of  according  to  these  terms  and 
conditions.  In  the  opinion  of  the  court,  by  the  terms  of  the  contract, 
the  outlets  are  appurtenant  to,  or  incident  to  the  inlots.  They  are 
component  parts  of  the  same  purchase,  and  although  it  is  true,  as  a 
general  rule,  that  land  cannot  be  appurtenant  to  land,  for  a  thing  cor- 
poreal, as  is  said,  cannot  be  appendant  to  another  corporeal  thing, 
yet  this  general  rule  is  subject  to  exceptions.  In  the  Lessee  of  Hill 
and  others  v.  West,  4  Yeates  142,  it  is  ruled  that,  by  a  general  deed 
made  in  1704,  by  the  first  purchase  of  five  thousand  acres,  with  the 
appurtenances,  city  lots  incident  thereto,  though  previously  surveyed, 
will  pass  together  with  liberty  lands,  unless  a  contrary  intention  can 
be  shown.  It  is  ruled  that  the  first  purchasers  held  their  city 
lots  as  appurtenances,  or  as  incident  to  their  purchases  of  five  hun- 
dred acres.  The  intention,  that  it  should  be  an  incident,  is  not 
more  clearly  expressed  than  in  this  contract.  In  the  fourth  section, 
the  right  of  common  is  expressed  as  appurtenant  to  the  lot  in  the 
town,  which  can  be  none  other  than  the  inlot,  to  which  the  outlot 
is  but  an  incident.  It  speaks  of  the  lots  of  the  said  town,  meaning 
the  town  of  Alleghany,  properly  so  called,  and  directs  that,  with- 
out the  said  town,  one  hundred  acres  shall  be  reserved  for  a  common 
pasture  ;  and  although  it  does  not  expressly  say  for  whose  use  this 
shall  be  reserved,  yet  the  reasonable  construction  is,  that  it  was  in- 
tended for  the  use  of  the  owners  of  the  inlots.  This  construction  is 
strengthened  by  the  patent,  which  describes  the  common  as  the  com- 
mon ground  belonging  to  the  town.  In  the  case  of  theTrustees  of 
the  Western  University  v.  Robinson,  the  chief  justice  says,  it  would  be 
absurd  to  suppose  that  one  hundred  acres  of  land,  &c.  were  reserved 
for  the  use  of  all  the  inhabitants  of  Pennsylvania.  Although  it  is 
not  absurd  to  suppose  the  common  to  be  reserved  for  the  use  of  the 
owners  of  outlets  and  their  alienees,  yet  such  a  construction  would 
prove  highly  inconvenient  in  process  of  time,  which  the  legislature 
must  have  foreseen,  and  this  is  an  argument,  of  some  weight  against 
the  pretensions  of  the  owners  of  outlots.  When  the  legislature  de- 
vised this  plan,  it  was  supposed  to  be  on  a  scale  abundantly  large  to 
accommodate  all  the  inhabitants,  and  that  the  outlois  would  be  a 
great  convenience  in  a  variety  of  ways  to  the  holder  of  lots  within  the 
limits  of  the  town.  No  idea  would  seem  to  have  been  entertained 
of  its  present  extent;  for  if  this  had  been  believed,  it  is  not  very  likely 
that  this  common  of  pasture  would  have  been  annexed,  either  to  the 
inlots  or  outlois,  which,  instead  of  being  an  accommodation  or  con- 
venience, may  possibly  prove,  if  improperly  managed,  a  public  nui- 
sance, and  greatly  retard  the  improvement  of  the  town. 

It  remains  now  to  examine  the  third  and  last  point. 

In  the  Western  University  v.  Robinson,  12  Serg.  4*  Rmcle  34,  it 
is  ruled  that  the  property  in  the  soil  remained  in  the  commonwealth, 
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subject  to  the  right  of  common,  and  that  if  the  commoners  had  re- 
leased their  right  of  common,  the  estate  of  the  commonwealth  would 
have  been  absolute.     The  lot  holders  might  release  or  modify  their 
right  of  common  at  their  will  and  pleasure.     And  the  proprietors  of 
the  lots  would  be  bound  by  an  acquiescence,  which  would  amount 
to  a  contract,  and  be  equivalent  to  a  release  pro  tanto.     It  has  also 
been  held,  that  where  leave  or  license  to  build  a  college  on  a  com- 
mon is  given  by  a  commoner,  by  parol,  he  can  bring  no  action  for 
the  encroachment,  though  no  sufficient  common  is  left.     11  Com. 
Law  R.  347.     With  a  full  knowledge  of  their  right,  the  commoners 
took  the  various  steps  which  have  been  already  detailed,  to  induce 
the  General  Assembly  to  locate  the  seminary  within  the  limits  of  the 
town.     It  seems  no  other  contract  was  given ;  but  the  question  is, 
whether  the  conduct  of  the  plaintiffs  does  not  amount  to  an  implied 
license  to  erect  the  buildings  and  occupy  the  grounds,  and  if  any 
case  can  be  imagined  when  such  leave  or  license  can  be  implied, 
the  case  is  here  presented.     After  two  or  three  successive  public 
meetings  of  the  commoners,  the  legislature,  at  their  request,  pass  an 
act  vesting  the  property  in  trustees  for  the  use  of  the  seminary. 
Having  obtained  the  consent  of  all  persons  interested,  as  was  sup- 
posed after  great  pains  taken  for  that  purpose,  a  building  is  erected 
which  lakes  two  or  three  years  in  the  erection.     The  building  is  in 
the  full  view  of  the  plaintiff;  but  during  all  the  time  he  makes  no 
manner  of  objection,  nor  does  he  whisper  a  complaint,  although  he 
is  fully  aware  that  they  are  spending  large  sums  of  money  under 
the  belief,  not  hastily  or  recklessly  formed,  that  the  title  was  supe- 
rior to  all  exception.     What  right  has  the  plaintiff,  under  these  cir- 
cumstances, to  complain  of  the  disturbance  of  his  right  of  common? 
There  is  no  principle  better  settled,  nor  one  founded  on  more  solid 
considerations  of  equity  and  public  utility,  than  that  which  declares 
that  if  one  knowingly,  though  he  does  it  passively  by  looking  on, 
suffers  another  to  purchase  and  spend  money  on  land,  under  an  er- 
roneous opinion  of  title,  without  making  known  his  claim,  he  shall 
not  afterwards  be  permitted  to  exercise  his  legal  right  against  such 
person.     It  would  be  an  act  of  fraud  and  injustice,  arid  the  conscience 
of  the  plaintiff  is  bound  by  the  equitable  estoppel.     Here  then  would 
at  least  be  a  negative  fraud,  in  imposing  on  the  defendants  by  his 
silence,  for  his  silence  would  be  treacherously  expressive.     In  equity 
when  a  man  has  been  silent  when  in  conscience  he  ought  to  have 
spoken,  he  shall  be  debarred   from  speaking  when  conscience  re- 
quires him  to  be  silent.     No  person  can  doubt  that  the  defendants 
supposed  they  had  a  good  title.     They  had  taken  pains  to  procure 
the  assent  of  all  the  commoners,  and  supposed  they  had  succeeded. 
The  plaintiff  knew  they  were  expending  their  money  under  a  delu- 
sion, it  was  therefore  his  duty  to  have  informed  them  of  his  claims. 
Having  failed  to  do  so,  he  is  estopped  in  equity  from  asserting  them 
now,  after  the  lapse  of  several  years,  and  after  having,  by  his  acqui- 
escence, induced  the  expenditure  of  large  sums  of  money.     But  the 
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plain  tiff  replies,  that  his  title  was  on  record,  and  relies  on  the  cases 
of  Crest  v.  Jack,  3  Watts  238  ;  17  Serg.  fy  Rawle  383 ;  Hepburn  v. 
M'Dowell,  2  Penns.  Rep.  23 ;  2  Rawle  93.  But  the  distinction  be- 
tween the  cases  is  very  plain.  In  these  cases  the  person  who  made 
the  improvements  was  well  aware,  or  might  have  informed  himself 
with  ordinary  care,  of  the  title  of  the  other  party.  He  acted  under 
no  delusion,  nor  was  he  ignorant  of  his  rights.  In  Crest  v.  Jack, 
which  is  much  relied  on,  Blair  was  well  acquainted  with  the  titles 
of  the  respective  parties,  having  acted  as  an  agent  of  the  former 
owner  in  receiving  the  rents.  The  principle  decided  in  these  cases 
is,  that  equity  will  not,  on  the  mere  ground  of  silence,  relieve  one 
who  is  perfectly  acquainted  with  his  rights,  or  who  has  the  means  of 
becoming  so,  and  yet  wilfully  undertakes  to  proceed  in  expending 
money  on  the  lands  of  another  without  obtaining  or  asking  his  con- 
sent. His  ignorance  of  it  is  wilful,  and  he  acts  at  his  peril.  He  has 
no  right  to  complain,  because  he  is  not  deceived,  or  if  deceived  it  is 
his  own  fault.  He  in  fact  stands  in  the  situation  of  a  wrongdoer. 
But  here  no  blame  of  any  kind  is  imputable  to  the  defendant  arising 
either  from  a  persistence  in  wrong,  or  from  any  culpable  negligence. 
They  acted  under  a  delusion  as  to  their  title,  of  which  the  plaintiff 
was  well  aware,  and  of  which  it  would  be  contrary  to  equity  to  per- 
mit him  to  take  advantage. 
Judgment  affirmed. 


Kelly  against  Thompson. 

An  absolute  deed  of  conveyance,  and  separate  agreement  by  the  grantee  to 
reconvey  upon  the  payment  of  a  certain  sum  of  money  at  a  certain  time,  is  but 
one  transaction,  and  the  whole  constitute  a  mortgage.  But  if  the  agreement  by 
the  vendee  be  subsequent  and  independent,  that  he  will  reconvey  upon  the  repay- 
ment of  the  purchase  money,  it  does  not  convert  the  first  deed  into  a  mortgage, 
nor  in  any  way  affect  its  validity. 

When  the  date  of  a  deed  and  a  recital  contained  in  it  are  irreconcilable  by 
the  instrument  itself,  the  party  to  it  is  not  estopped  from  establishing  the  truth 
by  parol  evidence. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

James  Kelly  against  Stewart  Thompson  and  wife,  Mary  Sampson, 
John  Sampson,  David  Sampson  and  William  Sampson. 

The  plaintiff  sues  in  partition,  claiming  one  seventh  part  of  a  tract 
of  land  in  common  with  the  defendants,  under  a  conveyance  from 
George  Bailey,  who  claimed  under  James  G.  Sampson,  one  of  the 

heirs  at  law  of Sampson,  deceased.  The  plaintiff  produced 

a  deed  from  James  G.  Sampson  to  George  Bailey,  dated  the  16th  of 
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October  1834,  acknowledged  on  the  same  day,  and  recorded  on  the 
22d  of  October  in  the  same  year  ;  also  a  deed  from  George  Bailey  to 
the  plaintiff  Kelly,  dated  the  10th  of  May  1836,  with  a  covenant  of 
general  warranty,  acknowledged  and  recorded  the  same  day.  To 
rebut  this  title  the  defendants  produced  an  instrument  alleged  to  be  a 
defeasance,  dated  the  21st  of  October  1834,  signed  by  George  Bailey, 
stipulating  that  "if  James  G.  Sampson  pays  him  1000  dollars,  his 
expense  and  trouble  for  attending  and  improving  the  land  he  Samp- 
son sells  him  this  day,  he  redeeds  the  same  back  if  the  1000  dollars 
with  interest  is  paid  within  one  year  from  that  date."  The  defen- 
dants then  produced  a  sheriff's  deed  for  James  G.  Sampson's  undi- 
vided one  seventh  part  to  Stewart  Thompson,  dated  the  22d  of  April 
1836,  made  in  pursuance  of  a  fieri  facias,  venditioni,  and  sale  upon  a 
judgment  entered  by  William  M'Call  v.  Thomas  Sampson  and  James 
G.  Sampson  on  the  20th  of  October  1834.  They  further  showed  a 
judgment  for  500  dollars  in  favour  of  Bailey  against  James  G.  Samp- 
son, entered  the  10th  of  March  1834,  which  it  was  admitted  was  part 
of  the  consideration  money  of  the  land  sold  by  Sampson  to  Bailey  ; 
and  they  proved  by  H.  N.  Weyley,  Esq.  that  a  deed  from  Bailey  back 
to  Sampson  for  the  property  was  drawn,  dated  the  13th  of  April 
1835,  at  the  instance  of  Thompson ;  and  Bailey  produced  a  paper 
stating  it  to  be  the  amount  which  was  to  be  paid  before  he  would 
acknowledge  the  deed. 

The  plaintiff  then  called  a  witness,  L.  Stewart,  Esq.,  to  show  that 
the  deed  of  the  16th  of  October  1834  was  drawn  by  him  and  acknow- 
ledged before  him  on  that  day,  and  100  dollars  paid  by  Bailey  to 
Sampson. 

He  also  proved  by  the  deposition  of  J.  H.  Nippurt,  that  in  the  year 
1834,  after  the  sale  by  Sampson  to  Bailey,  Bailey  said  to  Sampson 
that  he  would  release  the  property  back  by  Sampson's  paying  him 
the  amount  he  was  indebted  to  him;  and  a  paper  was  written  by 
Bailey,  of  which  the  contents  were  not  known.  A  short  time  pre- 
vious Sampson's  sister  said  she  would  try  and  get  the  property  back 
for  her  brother  from  Bailey,  and  appeared  much  dissatisfied  about 
Bailey's  having  it.  Sampson  said  he  had  got  money  at  different 
times  from  Bailey. 

The  plaintiff  then  offered  a  series  of  evidence  contained  in  the 
paper  book,  tending  to  establish  that  previous  to  the  deed  articles  of 
agreement  for  the  sale  of  the  land  existed  between  Sampson  and 
Bailey,  by  which  Sampson  agreed  to  sell  and  did  absolutely  sell  the 
land  to  Bailey  for  1000  dollars;  that  the  deed  was  made  in  pursu- 
ance of  these  articles ;  that  at  the  time  of  the  execution  of  the  deed 
an  absolute  sale  only  was  spoken  of  by  the  parties ;  that  any  mort- 
gage or  resale  was  not  then  talked  of  or  in  contemplation  of  the 
parties  so  far  as  could  be  inferred  from  their  acts  and  language  ;  that 
the  paper  called  a  defeasance  was  not  in  fact  made  or  executed  till 
several  days  after  the  execution  and  delivery  of  the  deed,  nor  till  the 
21st  of  October  1834,  the  day  of  its  date;  that  said  small  paper  and 
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the  subject  of  its  contents  originated  at  the  time  of  its  execution, 
and  arose  from  an  accidental  meeting  of  the  parties  at  the  time, 
nothing  having  been  said  previously  between  the  parties  about  a 
reconveyance;  and  proof  that  in  1838  Thompson  et  aL  acknow- 
ledged Bailey's  title  by  joining  in  a  lease  under  which  the  lessee 
held  and  paid  a  portion  of  the  rent  to  the  plaintiff;  and  that  in  con- 
ducting the  sheriffs  sale  Thompson's  agent  or  attorney,  both  before 
and  after  the  sale  by  the  sheriff,  assured  Bailey  he  should  have  his 
money  and  interest  refunded  to  him  ;  and  that  the  value  of  the  land 
was  but  1000  dollars,  &c.  To  this  testimony  the  defendant  ob- 
jecied,  the  court  overruled  it  and  sealed  a  bill  of  exceptions. 

The  plaintiff  then  offered  to  prove  that  Thompson  had  actual 
notice  and  possession  of  the  paper  dated  the  21st  of  October  1834; 
that  he  caused  it  to  be  put  on  record  on  the  14th  of  July  1835 ;  and 
that  there  was  no  counterpart;  and  that  at  the  time  of  its  execution 
it  was  delivered  to  Sampson.  Also,  that  Thompson  obtained  the 
control  of  and  adopted  judicial  proceedings  under  the  judgment  of 
M'Call  for  the  purpose  of  defeating  the  right  of  Bailey,  of  which  he 
had  actual  notice.  This  the  defendant  objected  to,  and  the  court 
sealed  another  bill. 

Whereupon  the  court  charged  the  jury  as  follows  : 

1.  That  the  deed  of  conveyance  and  defeasance  are  to  be  regarded 
as  one  instrument,  and  are  a  mortgage. 

2.  That  the  judgment  having  been  entered  before  the  recording  of 
the  defeasance,  the  purchaser  under  M' Call's  judgment  takes  the 
title  unincumbered  by  the  mortgage,  and  the  defendants  therefore 
are  entitled  to  a  verdict. 

The  errors  assigned  were: 

1.  In  rejecting  the  evidence  contained  in  the  first  and  second  bills 
of  exception. 

2.  The  court  erred  in  charging  the  jury  that  the  deed  of  convey- 
ance from  Sampson  to  Bailey  and  defeasance  are  to  be  regarded  as 
one  instrument  and  are  a  mortgage. 

3.  There  was  error  in  charging  the  jury  "  that  the  judgment 
having  been  entered  before  the  recording  of  the  defeasance  the  pur- 
chaser under  M'Call's  judgment  takes  the  title  unincumbered  by 
the  mortgage,  and  the  defendants  are  therefore  entitled  to  a  verdict." 

M'Candhss  and  Biddle,  for  plaintiff  in  error,  cited,  3  Watts  188; 
6  Watts  420;  5  Binn.  503;  9  Serg.  fy  Rawle  447;  7  Cranch  218; 
2  Watts  66. 

Shaler,  for  defendant  in  error,  cited,  1  Mass.  224;  6  Watts  127; 
11  Peteris  Rep.  353  ;  17  Serg.  $  Rawle  70;  3  Perns.  Rep.  241. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  presents  the  consideration  of  the  ques- 
tion that  has  so  repeatedly  been  a  theme  of  litigation  in  our  courts, 
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whether  the  transaction  between  these  parties  is  to  be  considered  as 
a  mortgage  or  as  an  absolute  sale  in  the  first  instance,  with  a  subse- 
quent distinct  and  independent  agreement  by  the  vendee,  that  on 
repaying  him  within  a  limited  time  the  amount  of  the  purchase 
money  and  interest  he  would  reconvey  the  property.  If  it  is  the  lat- 
ter, the  deed  being  executed  and  delivered  on  the  16ih  of  October 
1834  prior  to  the  judgment,  gives  a  better  title  than  that  under  the 
sheriff's  sale  upon  the  judgment.  Whereas  if  the  transaction  was  a 
mortgage,  then  the  defeasance  not  being  recorded  with  the  deed  nor 
prior  to  the  judgment  (nor  indeed  till  long  after),  the  conveyance  to 
Bailey  was  an  unrecorded  mortgage,  and  will  be  postponed  to  the 
title  under  the  judgment,  agreeably  to  the  decision  in  Freedly  v. 
Hamilton,  17  Serg.  fy  Rawle  70. 

I  do  not  perceive  in  this  evidence  on  what  grounds  this  transac- 
tion can  be  treated  as  a  mortgage.  It  is  true  a  deed  with  a  defea- 
sance on  payment  of  money  is  put  on  the  same  footing  by  a  court  of 
equity  as  a  deed  of  mortgage  in  which  the  condition  is  contained  in 
the  same  instrument.  If  it  is  in  reality  a  security  for  the  loan  of 
money,  it  is  the  same  whether  it  be  contained  in  one  or  more  instru- 
ments. But  there  is  no  evidence  here  that  this  transaction  was  in 
reality  a  loan  of  money,  or  that  these  instruments  constituted  one 
transaction,  and  that  the  conveyance  was  intended  only  as  a  security 
for  the  loan.  On  the  contrary,  all  the  evidence  given  in  the  case 
goes  to  show  that  the  sale  and  conveyance  were,  in  the  first,  instance, 
absolute ;  and  that  the  agreement  to  reconvey  was  a  separate  and 
independent  bargain.  The  deed  to  Bailey  purports  to  have  been 
executed  and  delivered  on  the  16th  of  October  1834:  the  evidence 
of  Mr  Stewart  goes  to  show  that  it  was  executed,  acknowledged  and 
delivered  on  that  day,  and  there  is  no  parol  evidence  to  the  contrary. 
Of  course  the  title  vested  absolutely  in  Bailey  on  that  day,  if  there 
were  nothing  further.  The  defeasance  is  not  dated  till  five  days 
after,  viz.  the  21st  of  October;  and  there  is  no  parol  evidence  that 
it  was  executed  sooner.  So  far,  then,  from  appearing  to  be  one 
transaction  on  the  face  and  dates  of  the  papers,  they  appear  to  be 
distinct  and  unconnected  ;  and  unless  we  go  to  the  extent  of  saying 
that  when  a  person  has  obtained  an  absolute  de'ed  he  shall  not,  at 
any  distance  of  time,  be  permitted  to  agree  to  reconvey  on  recover- 
ing back  his  purchase  money  and  interest,  without  being  placed  in 
the  predicament  of  a  mortgagee,  and  subjected  to  the  loss  of  both 
land  and  debt  by  the  liens  of  intervening  creditors,  it  would  be  im- 
possible to  treat  this  as  a  mortgage.  It  is  true  dates  and  papers  of 
this  kind  may  be  affected,  if  it  can  be  shown  that  the  whole  was 
merely  a  scheme  or  contrivance ;  that  in  reality  it  was  a  loan  merely ; 
and  that  the  defeasance  was  understood  and  agreed  on  in  the  origi- 
nal arrangement,  and  the  discrepancy  of  dates  was  merely  accidental 
or  with  a  sinister  design.  But  that  must  be  shown  in  a  case  like 
the  present  aliunde. 

It  is  contended  that  this  is  proved  by  the  clause  in  the  paper  of 
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the  21st,  "the  land  he,  Sampson,  sells  me  this  day,"  and  that  Bailey 
was  estopped  by  this  averment  from  alleging  that  in  fact  the  deed 
was  executed  and  delivered  previously.  I  do  not  think  so.  On  the 
general  issue  before  a  jury  the  plaintiff  is  not  estopped  from  showing 
that,  these  words  were  mistakenly  introduced,  nor  is  the  jury  estop- 
ped from  finding  the  truth.  Estoppels  to  shut  out  the  truth  and  de- 
prive a  party  of  his  property,  contrary  to  the  real  merit  of  his  title, 
are  odious  ;  nor  are  they  available  unless  strictly  pleaded.  We  permit 
parol  evidence  to  show  mistakes  in  the  execution  of  instruments; 
and  a  court  of  equity  examines  into  the  real  merits  of  a  transaction 
of  this  nature,  where  the  papers  are  inconsistent,  to  ascertain  what 
was  the  transaction  between  the  parties.  The  whole  evidence  in 
this  case  tended  to  show  that  in  fact  the  deed  was  executed  and  de- 
livered on  the  16th,  and  that  the  agreement  of  the  21st  was  a  dis- 
tinct and  unconnected  matter.  At  least  I  am  not  aware  that  there 
is  any  to  the  contrary ;  though  I  would  not  wish  to  be  understood 
as  intimating  an  opinion  that  may  operate  should  any  new  facts  on 
the  subject  be  disclosed  on  another  trial  of  the  cause. 

As  to  the  authorities  which  have  been  relied  on,  the  cases  in 
which  the  decisions  occurred  were  very  different  from  the  present. 
In  Kerr  v.  Gilmore,  6  Watts  405,  the  conveyance  and  the  defeasance 
were  dated  and  executed  on  the  same  day,  and  Mr  Justice  Huston, 
in  delivering  the  opinion  of  the  court,  draws  the  distinction  between 
the  case  of  a  deed  and  agreement  of  separate  and  distinct  dates  and 
arising  out  of  contracts  really  separate,  and  where  they  are  of  the 
same  date  and  executed  at  the  same  meeting  of  the  parties  before 
the  same  witnesses  and  therefore  in  point  of  law  one  transaction ; 
holding  that  the  latter  must  be  a  mortgage,  whereas  the  former  may 
be  a  sale,  if  there  are  not  circumstances  showing  it  to  be  a  security 
for  a  loan  of  money.  And  in  Colwell  v.  Woods,  3  Watts  138,  the 
deed  of  conveyance  and  covenant  were  executed  contemporaneously, 
and  constituted  in  law  one  instrument,  and  were  considered  as  if 
inserted  in  one  conveyance ;  and  the  ground  of  the  decision  was, 
that  the  evidence  showed  that  the  transaction  was  founded  on  a  loan 
of  money,  and  the  deed  of  conveyance  was  given  as  a  security  for  its 
repayment.  See  6  Watts  420,  421.  None  of  these  features  occur 
in  the  present  case  on  the  evidence  given. 

In  relation  to  the  bills  of  exception,  I  am  of  opinion  that  the  first 
proposition,  as  a  whole,  was  properly  rejected,  because  it  contained 
some  matters  which  were  certainly  not  evidence,  such  as  the  in- 
ferences from  the  acts  and  declarations  of  the  parties,  and  the  assu- 
rances of  Thompson's  agent  or  attorney  as  to  Bailey's  having  his 
money  refunded  ;  but  that  the  residue  ought  to  have  been  received, 
to  enable  the  court  and  jury  to  judge  better  of  the  real  nature  of  the 
transaction,  and  to  explain  any  ambiguities  arising  on  the  face  of 
the  papers. 

The  second  bill  of  exceptions  is  not  sustained.  The  bill  of 
Thompson  relates  to  the  judgment,  and  notice  to  him  is  immaterial; 

VII. 2  K 
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it  would  not  put  him  in  the  situation  of  a  purchaser  with  notice;  it 
could  not  do  so  without  affecting  the  right  and  interest  of  the  judg- 
ment creditor  in  the  value  of  the  property  to  the  full.     The  same  re- 
mark applies  to  the  residue  of  the  offer. 
Judgment  reversed,  and  a.  venire  facias  denovo  awarded. 


Nickle  against  M'Farland. 

In  an  action  of  ejectment  against  several  defendants  who  pleaded  jointly, 
a  judgment  of  nonsuit  may  be  given  against  the  plaintiff  after  the  death  of  one 
of  the  defendants,  without  a  substitution  of  his  representatives. 

ERROR  to  the  common  pleas  of  Alleghany  county. 

This  was  an  action  of  ejectment  by  William  Nickle  against  Aud- 
ley  M'Farland,  William  Brown,  William  M'Cormick,  Matthew 
Harbison  and  James  Porter,  for  four  hundred  and  fifty  acres  of  land. 
The  defendants  appeared,  and  pleaded  jointly  not  guilty.  In  1832 
the  cause  was  tried,  and  a  verdict  and  judgment  for  the  defendants, 
which,  upon  a  writ  of  error,  was  reversed,  and  a  venire  facias  de  novo 
awarded.  The  record  was  returned,  and  the  cause  continued  until 
1836,  when  the  plaintiff  suffered  a  nonsuit  for  not  bringing  his  cause 
to  trial.  On  the  affidavit  of  the  plaintiff,  that  Audley  M'Farland 
was  dead  when  the  nonsuit  was  entered,  he  moved  to  take  it  off. 
This  rule  was  discharged,  on  the  ground  that  "  the  nonsuit  had 
taken  place  according  to  the  practice  and  rules  of  the  court,  and 
after  more  than  ordinary  delay  and  indulgence  to  the  plaintiff." 

On  motion,  however,  that  court  granted  a  writ  of  error  coram  vobis 
to  correct  the  error,  if  any  in  fact  existed  ;  and  such  writ  was  taken 
out  on  the  27th  of  March  1837. 

The  error  assigned  was,  "  that,  by  the  record,  it  appears  that  the 
judgment  aforesaid  was  given  for  the  said  Audley  M'Farland  and 
the  four  others  (naming  them)  against  the  said  William  Nickle  in 
the  plea  aforesaid,  when,  in  truth  and  fact,  the  said  Audley  M'Far- 
land, in  said  plea  named,  before  the  rendering  judgment  against  said 
William  Nickle,  and  before  the  commencement  of  the  said  term  at 
which  judgment  of  nonsuit  was  rendered  against  him,  viz.,  in  the 
year  1833,  at  the  county  aforesaid,  died ;  and  that  the  said  Audley 
M'Farland  was,  at  the  time  of  bringing  said  ejectment,  and  so  con- 
tinued at  the  time  of  his  decease,  in  the  exclusive  possession  of  fifty 
or  sixty  acres  of  the  tract  of  land  for  which  said  ejectment  was 
brought,  and  left  a  widow  and  six  children,  all  of  which  children 
were,  at  the  time  said  judgment  was  given,  above  the  age  of  twenty- 
one  years ;  which  said  widow  and  children  continued  in  the  exclu- 
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sive  possession  of  the  said  fifty  or  sixty  acres  of  land  from  the  time  of 
the  decease  of  said  Audley  M'Farland  until  the  time  said  judgment 
was  rendered,  and  have  continued  the  same  until  the  time  of  bring- 
ing this  writ  of  error ;  and,  therefore,  in  this  there  is  manifest  error." 

A  writ  of  scire  facias  ad  audiendum  errores  issued,  commanding  the 
sheriff  to  summon  the  said  William  Brown,  William  M'Cormick, 
Matthew  Harbison,  James  Porter,  arid  the  widow  and  heirs  and  the 
administrator  or  executors  of  Audley  M'Farland.  The  sheriff  re- 
turned it  served  on  Brown,  M'Cormick  and  Harbison,  and  on  O. 
Metcalf,  Esq.;  nothing  said  of  Porter  or  the  representatives  of  M'Far- 
land. 

The  defendants  to  the  writ  of  error  coram  vobis  appeared  and 
pleaded  by  counsel  in  nullo  est  erratum.  On  argument,  the  court  be- 
low (Dallas,  President)  affirmed  the  judgment. 

JL.  W.  Foster,  for  plaintiff  in  error,  cited,  Run.  on  Eject.  407,  410; 
1  Binn.  486;  6  Johns.  Rep.  110;  11  Johns.  Rep.  52. 

Metcalf,  for  defendant  in  error,  cited,  Mams  on  Eject.  298. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — It  must  strike  every  one  as  strange  that  the  com- 
plaint on  the  writ  of  error  coram  vobis  was,  that  a  judgment  was 
given  for  a  dead  man :  yet  the  common  pleas  were  asked  to  reverse 
that  judgment  without  bringing  his  representatives  before  them ; 
and  we  are  now  deciding  the  same  case  with  an  admission  that 
Audley  M'Farland  is  dead,  and  his  representatives  are  not  before  us, 
nor  has  the  plaintiff  given  them  any  notice  to  be  before  us  Let  us 
see  whether  there  is  any  cause  for  reversal  on  this  record  in  the  com- 
mon pleas  or  here. 

I  will  first  dispose  of  the  latter  part  of  this  assignment  of  error. 
The  plaintiff  could  have  brought  a  separate  ejectment  against  each 
of  these  defendants,  but  he  joined  them  in  one.  The  defendants 
might  have  pleaded  separately,  and  taken  defence  each  for  his  own 
part,  if  they  held  severally;  but  they  joined  in  their  plea  and  de- 
fence. A  plaintiff  cannot  compel  several  defendants,  having  several 
titles,  to  submit  to  a  joint  trial ;  but  they  may  conclude  themselves 
by  a  joint  appearance  and  plea;  4  Yeates  134:  and  a  defendant  or 
defendants,  having  taken  a  general  defence,  may  not  narrow  the  de- 
fence at  the  trial.  1  Dall.  126  ;  4  Yeates  272.  Surely,  then,  a  plain- 
tiff will  not  be  permitted  to  sever  defendants  whom  he  has  joined, 
and  who  have  joined  themselves,  and  especially  after  he  has  been 
put  out  of  court  by  nonsuit  for  not  proceeding  to  trial.  After  that 
he  cannot  get  back  by  averring  contrary  to  what  he  has  stated  and 
defendants  have  admitted  on  the  record. 

The  case  of  Jackson  v.  Haven?,  2  Johns.  438,  was  cited  to  prove 
that  a  plaintiff  in  ejectment  who  has  sued  two  or  more  defendants 
jointly,  must  prove  they  hold  jointly  and  not  each  a  part  in  severally. 
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I  will  only  say  I  know  of  no  other  case  which  requires  a  plaintiff  in 
ejectment  to  prove  more  than  a  right  of  possession  in  himself,  and 
that  the  defendants  are  in  possession.  The  same  court  however,  in 
which  that  was  decided,  seem  to  have  removed  it  out  of  the  way. 
In  5  Johns.  281,  it  is  said,  "the  court  carried  the  doctrine  too  far  in 
Jackson  v.  Havens.  If  several  defendants  join  in  a  defence  for  the 
whole  and  one  of  them  dies,  plaintiff  may  go  on  and  recover  the 
whole,  and  there  are  still  persons  to  defend  the  whole  ;  but  where 
each  of  the  defendants  takes  defence  for  part  only  and  pleads  severally, 
the  plaintiff,  on  the  death  of  one,  cannot  go  on  as  to  his  part,  because 
they  are  in  the  nature  of  distinct  defendants  and  there  is  no  person 
in  court  to  defend  as  to  the  part  of  the  deceased  defendant."  Mams 
on  Eject.  300. 

The  action  on  ejectment  is  founded  on  torts  which  are  several  in 
their  nature  ;  and  one  may  be  found  guilty  and  the  other  acquitted. 
1  Lord  Raym.  717. 

Ejectment  is  an  action  of  trespass  differing  as  to  its  result  in  some 
respects  from  the  common  action  of  trespass,  because  it  has  been  so 
modified  as  to  give  possession  to  the  plaintiff  who  recovers;  in  other 
respects  and  in  form  it  is  trespass.  In  trespass  against  four  defen- 
dants there  can  be  but  one  nonsuit,  and  it  was  held  irregular  to  enter 
four  nonsuits.  2  Salk.  455. 

It  is  generally  true  that  none  but  the  defendant  can  nonsuit  a 
plaintiff;  but  if  there  are  several  defendants, judgment  of  nonsuit 
may  be  obtained  by  one  of  them,  if  the  plaintiff  neglect  to  proceed  to 
trial  according  to  notice.  8  Daw's  Rep.  692 ;  cited  in  note  to  2  TidcTs 
Practice  917. 

But  it  is  said  there  can  be  no  legal  judgment  for  or  against  a  dead 
man  ;  and  generally  this  is  true.  There  are  exceptions  to  it ;  es- 
pecially in  the  action  of  ejectment.  It  is  as  much  against  principle  to 
give  a  judgment  fora  plaintiff  whose  right  has  expired,  as  appears  by 
his  own  showing  on  the  record,  as  to  give  a  judgment  against  a  dead 
defendant;  yet  where  judgment  had  been  entered  in  the  common 
pleas  for  the  plaintiff,  and  possession  delivered  after  the  expiration  of 
the  term  laid  in  the  declaration,  this  court  permitted  the  term  to  be 
enlarged  after  writ  of  error  brought.  Riddle  v.  Finley,  6  Serg.  fy 
Rawle  237. 

But  the  very  point  in  question  has  been  settled.  "  If  an  eject- 
ment be  brought  against  two  and  one  of  them  dies,  and  a  venire  is 
awarded  as  to  the  two  defendants,  and  a  verdict  against  both,  yet  on 
suggestion  of  the  death  of  one  of  them  on  the  roll,  the  plaintiff  shall 
have  judgment  for  the  whole  against  the  other."  1  Lord  Raym. 
716.  I  have  cited  the  very  words  of  the  decision.  To  be  sure  it 
must  be  in  a  case  where  defendants  joined  in  the  plea  and  defence,  as 
said  above.  Lord  Holt  dissented  on  this  case,  and  a  writ  of  error  was 
brought  and  the  judgment,  affirmed.  And  the  case  is  referred  to  as 
law,  by  Runnington  and  Mams  in  their  treatises,  and  I  have  found  no 
case  to  the  contrary. 
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It  was  suggested  that  the  form  of  ejectment  established  by  our 
acts  of  assembly  had  made  the  law  as  to  the  power  of  the  court  in 
this  action  different  from  what  it  was  under  the  old  form.  The  cases 
of  Asbourne  v.  Asbourne,  11  Serg.  fy  Rawle  55,  and  M'Cready  v. 
Guardians,  9  Serg.  fy  Rawle  101,  ought  to  have  put  an  end  to  all 
questions  as  to  this.  It  is  there  settled,  that  the  acts  of  assembly  of 
1806  and  1807,  taken  together,  change  the  form  of  the  writ  and  de- 
scription, and  introduce  the  real  parties  instead  of  the  fictitious  plain- 
tiffs and  defendants,  and  make  the  action  survive  to  the  representa- 
tives of  plaintiff  and  defendant,  and  two  verdicts  and  judgments  con- 
clusive, and  some  other  matters  expressed  in  the  laws  ;  but  for  all 
essential  purposes  leave  the  action  and  the  power  of  the  court  as  it 
was :  that  it  is  still  not.  a  real  action,  but  in  substance  an  action 
of  trespass  :  that  a  verdict  and  judgment  under  ihe  present  form  are 
conclusive  in  an  action  of  trespass  for  mesne  profits,  and  estop  the  ten- 
ant as  to  damages  subsequent  to  the  service  of  the  writ  of  ejectment. 

As  to  the  power  of  the  court.  By  the  act  of  assembly  the  plain- 
tiff may  file  his  statement  or  description  at  or  before  the  return  of 
the  writ;  and  it  was  filed  before,  and  named  but  one  defendant.  The 
act  directs  the  sheriff,  if  he  finds  others  in  possession,  to  serve  the  writ 
on  such  others,  and  so  return  his  writ.  The  sheriff  did  serve  the 
writ  on  another  person  in  possession,  and  so  returned  ;  but  his  name 
was  not  added  in  the  statement  or  on  the  docket.  The  appearance 
and  plea  were  for  the  defendants.  This  court  held  the  statement 
good,  and  that  if  it  was  necessary  to  add  the  name  of  the  other 
defendant,  the  court  below  ought  to  have  permitted  an  amendment 
accordingly,  even  after  verdict  and  judgment;  and  this  court  would 
consider  the  amendment  as  having  been  made ;  and  affirmed  the 
judgment.  Irish  v.  Scovill,  6  Binn.  55. 

On  these  authorities  and  on  the  ground  that  no  injury  has  been 
done  to  the  plaintiff,  we  affirm  the  judgment.  The  suggestion  of 
the  death  of  M'Farland  might  have  been  made  in  the  common  pleas, 
and  we  consider  it  as  if  it  had  been  made,  as  was  done  in  the  cases 
cited. 

See  also  Piffea  v.  Fenton,  Cro.  Car.  426.  Error  to  the  common 
pleas,  and  error  assigned,  that  the  action  was  against  two  who  ap- 
peared and  pleaded,  and  after  issue  joined  one  died  ;  and  a  venire  facias 
to  try  the  issue  as  to  two  ;  and  so  all  the.proceedings.  Resolved  by 
all  the  court,  that  the  surmise  of  the  death  of  one  need  not  be  in  the 
judicial  process  to  alter  it ;  that  the  venire  issued  to  try  against  a 
dead  man,  yet  one  being  alive,  is  no  cause  of  error. 

This  short  case  is  not  so  satisfactory  as  if  it  had  stated  the  cause  and 
form  of  action  ;  that  must  have  been  trespass  where  defendants  may 
sever  or  join,  and  where  they  did  join.  For  in  the  same  book  we 
find  that  in  a  writ  of  right  or  other  real  action,  the  death  of  one  de- 
fendant abates  the  suit.  See  also  note,  2  Lord  Kaym.  1415. 

Judgment  affirmed. 

VII. — 2  K* 


410  SUPREME  COURT  [Pittsburgh 


Chaplin  against  Srodes. 

A  mistake  in  a  superadded  descriptive  clause  in  a  recital  of  title  in  a  deed, 
intended  for  purposes  of  individuation  only,  and  not  to  define  boundaries,  shall 
not  prejudice  a  more  particular  description  of  the  property  conveyed,  which  it 
was  not  intended  to  assist. 

ERROR  to  the  district  court  of  Jllleghany  county. 

Harriet  Chaplin  against  William  Srodes,  John  Finney  and  M. 
Wilson.  Ejectment  for  part  of  lot  No.  156  in  the  city  of  Pittsburgh. 

The  plaintiff  was  the  granddaughter  of  general  John  Neville,  and 
was  seised  of  lot  No.  156  in  the  city,  bounded  by  Water  street,  Ferry 
street,  Front  street  and  lot  No.  155,  being  sixty  feet  wide  in  Front 
street  and  Water  street,  by  one  hundred  and  sixty  feet  deep. 

The  end  of  the  lot  fronting  and  bounding  on  Front  street,  sixty 
feet  on  the  same  by  forty-six  feet  deep,  she  held  by  deed  from  Wil- 
liam Amberson,  dated  the  20th  of  November  1805:  the  remainder 
and  larger  portion  of  the  lot  she  held  by  demise  from  her  grandfather 
Neville,  viz.  sixty  feet  front  on  Water  street  by  one  hundred  and 
fourteen  feet  deep. 

On  the  13th  of  April  1812  John  Chaplin  and  Harriet  his  wife,  by 
their  deed  of  mortgage,  conveyed  to  George  Evans — describing  the 
property  conveyed  or  mortgaged  as  follows:  "all  that  lot  of  ground 
situate  in  the  borough  of  Pittsburgh,  No.  156  in  Wood's  plan, 
bounded  by  lot  No.  155,  by  Water  street,  Ferry  street  and  Front 
street,  it  being  the  same  lot  of  ground  which  was  devised  by  the  last 
will  and  testament  of  general  John  Neville,  duly  recorded,  to  Harriet 
Craig,  now  Harriet  Chaplin." 

On  this  mortgage  the  property  therein  described  was  sold  by  due 
process  of  law  to  David  Logan  in  November  1822. 

Logan  took  possession  of  the  whole  lot  soon  after  the  sale,  having 
received  it  from  John  Chaplin,  who  continued  to  reside  on  the  lot 
till  possession  was  taken  after  the  sale  by  Logan. 

Logan  soon  after  built  three  two-story  brick  houses  on  the  part 
now  in  dispute.  Defendants  hold  under  him.  John  Chaplin  died 
in  the  year  1827,  in  Pensacola. 

The  question  was,  whether  the  plaintiff  could  recover  that  portion 
of  lot  No.  156,  bounded  on  Front  street  sixty  feet  by  forty-six  feet  on 
Ferry  street,  which  was  conveyed  to  her  by  William  Amberson  by 
deed  as  already  recited  ;  which  depended  upon  the  construction  to 
be 'given  to  the  description  of  the  property  contained  in  the  mortgage, 
whether  the  part  purchased  from  Amberson  was  included  or  intended 
to  be  conveyed. 

The  court  below  (Grier,  President)  was  of  opinion  that  the  plain- 
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tiff  was  not  entitled  to  recover,  and  instructed  the  jury  to  find  accord- 
ingly.    Verdict  for  defendants. 

M'Candless  and  Shaler,  for  plaintiffs  in  error,  cited,  4  Coke's  Rep. 
50;  Shep.  Touch.  249;  3  Bacon's  Jib.  389,  tit.  Grant;  1  Coke's 
Rep.  519  ;  Cowp.  9 ;  7  Crunch  49. 

Foncard,  for  defendant  in  error,  cited,  3  Chan.  Ca.  101 ;  4  Com. 
Dig.  165;  14  Vin.  96;  Shep.  Touch.  76,  246;  16  Serg.  fy  Rawle 
398. 

PER  CURIAM. — The  superadded  descriptive  clause  was  not  in- 
tended to  define  the  boundaries  of  the  grant,  but  to  individuate  the 
subject  of  it.  The  boundaries  were  precisely  defined  before;  and 
where  that  is  the  case  a  mistake  in  a  recital,  for  purposes  of  indivi- 
duation  only,  shall  not  prejudice  what  it  was  not  intended  to  assist. 
The  very  case  at  bar  is  put  in  the  Touchstone,  p.  248.  "  If  one  grant 
twenty  loads  of  wood,  and  say  in  his  grant,  *  of  which  twenty  loads  I 
had  sixteen  by  the  grant  of  my  father,  J.  S.,'  and  in  truth  J.  S.  did  not 
grant  any  wood  to  him,  or  did  not  grant  unto  him  sixteen  loads  only, 
this  is  a  good  grant  of  the  twenty  loads  notwithstanding  the  false 
recital.  Such  a  recital  is  superfluous,  for  it  cannot  add  to  the  spe- 
cification of  quantity ;  and  it  is  of  secondary  importance  that  the 
grantee  know  the  person  from  whom  the  grantor  had  the  thing." 
So  here  the  quantity  of  the  subject  had  been  as  precisely  defined  by 
reference  to  the  streets  on  which  it  butted  as  it  could  possibly  be  by 
course  and  distance;  and  the  evident  mistake  of  the  scriviner  in 
deducing  the  title — a  thing  unessential  to  the  operative  words  of  the 
grant,  in  which  there  was  no  mistake  and  in  which  one  could  not 
have  passed  uncorrected — cannot  prejudice  the  more  particular 
description  of  the  property  conveyed. 

Judgment  affirmed. 
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M'Ginn  against  Shaeffer. 

A  contract  for  the  purchase  or  sale  of  land  with  an  infant  is  necessarily  exe- 
cutory, binding  on  the  adult,  but  liable  to  be  affirmed  or  disaffirmed  by  the  infant 
when  he  arrives  at  lawful  age.  If  possession  be  delivered  under  such  contract 
to  the  purchaser,  and  the  infant,  when  he  arrives  at  full  age,  disaffirm  it,  the 
former  shall  be  treated  as  a  trustee  for  the  infant  in  relation  to  the  land,  and 
may  claim  to  be  reimbursed  all  charges  not  received  by  the  rents  and  profits. 

When  the  acts  of  a  trustee  may  admit  of  two  constructions,  one  rightful  and 
the  other  tortious,  in  respect  to  his  cestui  que  trust,  equity  will  choose  the  for- 
mer and  reject  the  latter.  Hence  if  he  suffer  the  estate  of  the  infant  to  be  sold 
upon  incumbrances  which  it  was  his  duty  to  pay,  and  he  afterwards  become  the 
purchaser,  equity  will  consider  him  as  having  purchased  in  trust  for  the  infant. 

ERROR  to  the  district  court  of  Alleghany  county. 

Sophia  Shaeffer  and  Sarah  Shaeffer  by  their  next  friend  John 
Fritchman  against  Bernard  M'Ginn.  Ejectment  for  two  lots  in  the 
Northern  Liberties  of  Pittsburgh. 

The  plaintiffs  are  two  of  three  children,  and  heirs  of  Peter  Shaef- 
fer deceased,  who  formerly  resided  in  the  Northern  Liberties  of 
Pittsburgh.  It  was  in  evidence  that  he  died  some  fourteen  or  fifteen 
years  ago,  on  a  journey,  or  while  residing  at  Port  au  Prince  ;  he  had 
possession,  arid  claimed  title  to  the  lots  in  question,  and  when  he 
left  Pittsburgh  the  last  time,  he  left  his  father-in-law,  John  Obey, 
Sen.,  and  his  mother-in-law  in  possession  of  his  house.  His  chil- 
dren, also,  who  had  lost  their  mother,  were  left  in  the  care  of  their 
grandparents,  on  the  property.  After  the  news  of  his  death  arrived, 
the  old  people,  knowing  that  the  estate  of  their  son-in-law  was  in- 
cumbered  by  sundry  judgments,  which  would  likely  consume  all  his 
property  and  leave  his  children,  who  were  very  young,  entirely 
penniless,  entered  into  a  parol  contract  with  the  defendant,  and  his 
father,  Matthew  M'Ginn  ;  by  which  they  expected  to  save  something 
for  the  children.  M'Ginn  was  to  pay  about  850  dollars,  the  sup- 
posed amount  of  Shaeffei's  debts  ;  and  to  transfer  a  farm  in  Ohio  to 
Shaeffer's  children,  or  to  Obey  for  them.  In  pursuance  of  this 
agreement,  the  defendant  went  into  possession  of  the  property,  and 
old  Mr  and  Mrs  Obey  took  their  grandchildren  to  Ohio,  and  took 
possession  of  the  farm,  the  title  to  which  was  in  M'Ginn's 
lather. 

In  eight  months  or  a  year  afterwards,  old  Mr  M'Ginn  proceeded 
to  Ohio,  and,  complaining  that  his  son  would  give  him  no  share  of 
the  properly  here,  dispossessed  the  old  people  and  (heir  grandchil- 
dren of  the  farm;  and  they  returned  to  Pittsburgh.  In  the  mean 
time,  the  estate  of  Peter  Shaeffer  was  sold  at  sheriff's  sale,  and  the 
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defendant  obtained  the  title  from  the  purchaser  at  sheriff's  sale,  and 
claimed  the  property  as  his  own;  and  so  the  matter  remained  till 
this  day. 

Besides  the  title  thus  purchased  by  the  defendant,  he  relied  upon 
another  and  independent  title  to  defeat  the  plaintiffs'  recovery. 

The  court  below  (Grier,  President)  instructed  the  jury,  "  that  if 
they  believed  the  facts  stated,  equity  would  treat  the  defendant  as  a 
trustee  ex  maleficio  for  the  infants,  and  not  suffer  him  to  take  their 
property,  thus  gained,  at  a  sacrifice. 

"Whether  the  defendant  is  a  trustee  or  not  for  the  plaintiffs,  or 
whether  his  title  be  good  or  bad,  if  it  be  true  that  he  went  into  pos- 
session under  them,  by  a  contract  with  their  guardians  (for  the 
grandparents  would  be  considered  as  such,  when  they  entered  on 
the  property  of  their  infant  grandchildren),  he  is  estopped  from  set- 
ting up  a  title  in  a  third  person,  or  purchased  by  himself,  since  he 
received  the  possession.  If  a  man  makes  an  exchange  of  property 
with  me,  and  received  possession  from  me  ;  if  the  contract  be  an- 
nulled, he  must  return  the  possession.  By  entering  under  the  con- 
tract he  becomes  quasi  tenant  ;  he  cannot  say  to  the  plaintiffs,  I  have 
now  a  better  title  than  you,  therefore  I  will  not  surrender  the  posses- 
sion ;  if  he  has  a  better  title  he  must  first  surrender  the  possession 
to  the  person  from  whom  he  received  it,  and  then  bring  his  eject- 
ment." 

Mahon  and  Williamson,  for  plaintiff  in  error. 
JW'Candless  and  Shaler,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  arguments  of  the  counsel  for  the  plaintiff  in 
error,  though  ingenious,  are  by  no  means  satisfactory  in  showing 
that  the  charge  of  the  court  below  was  wrong.  Sitting  as  a  court 
of  equity,  and  embracing  in  one  view  all  the  features  of  this  case,  it 
is  impossible  not  to  perceive  a  series  of  omissions  and  of  acts  on  the 
part  of  the  defendant,  producing  the  effects  of  a  contrivance  on  his 
part  to  divest  the  plaintiffs  of  their  property,  and  to  secure  it  for  him- 
self at  a  manifest  undervalue,  whether  the  actual  intent  so  to  do  can 
be  proved  or  not.  Such  a  proceeding,  on  the  part  of  one  who  ob- 
tained the  possession  from  infants,  under  a  contract  which  he  has  in 
no  respect  complied  with,  but,  on  the  contrary,  has  violated  in  every 
particular,  presents  a  very  unfavourable  aspect  before  a  court  and 
jury,  who  regard  not  so  much  appearances  as  the  essentials  of 
probity  and  duty.  It  is  not  sufficient  for  a  party  who  has  been 
clothed  with  a  fiduciary  character  to  intrench  himself  in  forms  of 
law.  Equity  follows  his  character  throughout  and  clothes  him  with 
it,  notwithstanding  his  endeavours  to  shake  it  off  in  order  that  he 
may  enjoy  advantages  derived  from  that  character  to  the  injury  of 
others  for  whom  he  has  acted. 

The  leading  feature  of  the  case  is,  that  the  defendant  came  into 
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the  possession  and  management  of  these  lots  under  a  contract  of 
purchase  with  the  plaintiffs,  or  their  representatives,  they  being  in- 
fants. The  right  of  infant  heirs  in  real  estate,  in  case  of  inlestacy, 
can  only  be  bound  by  a  judicial  sale.  He  who  undertakes  to  deal 
with  them  knows  that,  from  their  incapacity  to  make  a  final  contract, 
their  agreements  must  necessarily  be  of  an  executory  kind,  binding 
on  the  adult,  but  liable  to  be  either  affirmed  by  the  infants  when 
they  come  of  age,  or  to  be  then  disaffirmed,  at  their  will  and  plea- 
sure. One  entering  under  such  a  contract  is  not  an  intruder  or  tres- 
passer ;  he  enters  under  a  legal  right,  such  as  it  is,  and  takes  it  with 
all  the  rights  and  subject  to  all  the  contingencies  to  which  it  may 
ultimately  subject  him.  He  cannot  annul  it.  He  cannot  assert  its 
validity  so  far  as  it  may  be  advantageous  to  him,  and  its  validity  so 
far  as  respects  the  infants.  He  should  comply  with  it  altogether,  or, 
if  he  ever  had  the  power,  which  it  seems  to  me  he  had  not,  of  disaf- 
firming it,  he  should  renounce  it  and  place  things  in  their  original 
condition. 

But  what  has  been  the  conduct  of  the  defendant  in  the  present 
case  after  obtaining  possession  under  the  agreement1?  Had  he 
paid  off  the  incumbrances  and  left  the  children  in  possession  of  the 
Ohio  farm  ;  the  consequence  would  have  been  that  the  title  to  the 
lots  in  question,  and  that  of  the  Ohio  farm  would  have  remained  as 
they  were :  he  in  possession  of  the  lots  under  the  parol  contract, 
and  they  in  possession  of  the  Ohio  farm  under  the  same  sort  of  title  ; 
but  both  executory  until  the  children  came  of  age.  At  that  time, 
if  they  affirmed  the  contract,  all  could  hold  by  virtue  of  the  contract 
and  possession ;  if  they  disaffirmed  it,  they  could  have  surrendered 
the  farm  to  him,  and  he  would  be  bound  to  restore  the  lots  on  being 
refunded  so  much  of  his  advances  as  remained  due.  For,  in  the  lat- 
ter event,  the  defendant  might  have  justly  asserted  a  right  to  be 
treated  as  a  trustee  for  the  infants  in  relation  to  the  lots,  and  to  be 
reimbursed  all  charges  not  received  by  the  rents  and  profits.  He 
could  not  be  treated  as  a  trespasser;  the  contract  was  not  absolutely 
null  and  void,  because  the  plaintiffs  were  infants;  it  was  voidable 
at  their  option;  and  intervening  acts  fairly  done  and  executed  in 
pursuance  of  the  contract  would  be  supported  in  equity,  so  far,  at 
any  rate,  as  they  were  for  the  benefit  and  relief  of  the  infants  during 
their  minority.  This  appears  to  me  to  be  the  situation  in  which  the 
defendant  placed  himself  by  his  contract :  and  it  is  no  objection  to 
say,  that  there  was  no  equality  or  mutuality  in  such  a  bargain  ;  be- 
cause the  defendant,  in  making  it  with  infants,  was  bound  to  know 
the  disability  under  which  they  laboured,  and  the  nature  of  the  en- 
gagements into  which,  by  law,  they  were  permitted  to  enter. 

Instead,  however,  of  paying  off  the  incumbrances  and  saving  the 
title  of  the  infants,  he  avoids  the  payment  altogether,  suffers  the  lots 
to  be  sold  under  those  incumbrances,  and  seven  months  afterwards 
acquires  the  title  thus  obtained  from  the  creditors  who  had  purchased 
at  sheriff's  sale,  expending  in  the  whole  an  amount  less  than  he  had 


Sept.  1838.]  OF  PENNSYLVANIA.  415 

[M'Ginn  v.  Shaeffer.] 

stipulated  to  raise,  whilst  the  plaintiffs  are  ejected  from  the  farm  in 
Ohio,  the  only  beneficial  interest  coming  to  them  by  reason  of  this 
contract:  and  it  is  concluded  that  the  vendee  at  the  sheriff's  sale 
having  clearly  acquired  a  good  title,  the  defendant  holds  that  title 
in  his  own  individual  right,  free  and  discharged  from  all  obligations 
and  responsibilities  which  may  have  arisen  out  of  his  previous  rela- 
tion to  the  infants.  I  am  of  opinion  that  though  his  title  under  that 
purchase  is  good  and  cannot  be  divested,  yet,  under  the  circum- 
stances of  the  case,  he  holds  that  title  as  trustee  for  the  plaintiffs: 
that  the  defendant  could  not  purchase  in  his  own  right  and  hold  ad- 
versely to  the  plaintiffs,  but  the  moment  he  acquired  the  title,  if  it 
was  beneficial  for  the  plaintiffs  so  to  do,  they  had  a  right  to  consider 
him  as  holding  as  their  trustee.  A  trustee  cannot  buy  the  property 
of  his  cestui  que  trust  directly  or  indirectly.  He  cannot  be  both  buyer 
and  seller  at  the  same  time.  The  duties  of  the  two  characters  are 
incompatible.  The  temptation  to  do  wrong  is  such,  that  the  law 
will  not  permit  a  functionary  to  be  exposed  to  it,  but  interposes  at  once 
an  insuperable  barrier  by  an  inflexible  prohibition.  Now  it  seems 
admitted  here,  that  if  the  defendant  had  procured  the  sale  by  the 
sheriff  for  the  purpose  of  obtaining  the  title,  he  must  be  treated  as 
holding  in  the  capacity  of  trustee.  But  1  see  no  difference,  in  jus- 
tice and  equity,  whether  a  man  directly  procures  a  thing  to  be  done 
in  derogation  of  his  duty ;  or,  when  it  is  his  duty  and  in  his  power  to 
prevent  it,  he  stands  by  and  suffers  it  to  be  done,  and  then  endea- 
vours to  avail  himself  of  the  benefits  of  it,  to  the  prejudice  of  those 
for  whom  he  was  bound  to  act.  It  is  lata  culpa  and  crassa  negligentia 
combined,  and  equivalent,  in  contemplation  of  law,  to  fraud.  It  was 
the  duty  arid  the  express  engagement  of  the  defendant  to  discharge 
the  incumbrances,  and  prevent  the  divesting  of  the  title  from  the 
Shaeffers.  This  was  the  main  object  of  the  arrangement ;  one  in 
which  they  had  a  deep  interest,  as  well  because  the  quiet  enjoyment 
of  the  Ohio  farm  might  depend  upon  it,  as  because,  in  law,  if  the  lots 
were  preserved,  they  had  a  right,  at  a  future  day,  to  resume  these 
lots.  But  instead  of  preserving  the  title  for  them,  he  suffers  it  to  be 
sold  and  to  be  divested.  It  is  against  equity  that  he  should,  imme- 
diately after,  acquire  this  title  and  set  it  up  adversely  to  the  plain- 
tiffs. Whatever  his  own  view  may  have  been,  such  design  is  against 
good  conscience.  His  duty  being  to  purchase  in  for  the  benefit  of 
the  infants,  the  law  will  consider  him  as  fulfilling  his  duty,  and 
clothe  his  acts  in  that  purchase  rather  with  a  rightful  character  than 
treat  him  as  a  wrongdoer. 

There  is  but  one  recognized  path  for  a  trustee  to  walk  in,  and  that 
is,  that  all  his  views  and  conduct  be  directed  to  a  faithful  discharge 
of  his  duly  as  such  ;  and  where  his  acts  may  admit  of  two  construc- 
tions, one  rightful,  the  other  torlious,  in  respect  to  his  cestui  que  trust, 
equity  will  choose  the  former  and  reject  the  latter.  After  this  sheriff's 
sale,  it  was  still  (he  duty  of  the  defendant  to  purchase  in  the  lots  for 
the  infants,  if  it  could  be  done  on  the  terms  originally  stipulated  ;  it 
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appears  it  could  be  done  and  was  done ;  and  it  ought  to  be  consi- 
dered as  done  in  the  performance  of  that  duty.  The  relation  be- 
tween the  parties  still  subsisted  ;  the  formal  change  of  the  title  by 
the  sheriff's  sale  still  left  the  defendant  at  liberty  to  execute  his 
agreement  and  produce  the  result  contemplated.  It  may  be  consi- 
dered as  only  a  more  circuitous  mode  of  attaining  the  same  end  ;  the 
defendant  acquiring  a  title  under  a  judgment  sale,  but  holding  that 
title  in  the  same  manner  as  he  held  the  former — liable  to  all  the 
rights  of  the  infants  to  reclaim  it  on  attaining  their  majority. 
Judgment  affirmed. 


Garro  against  Thompson. 

A  mortgage  vests  the  freehold  in  the  mortgagee,  and  a  subsequent  judgment 
binds  only  the  equity  of  redemption,  which  alone  can  be  sold  upon  a  venditioni 
exponas. 

The  act  of  the  6th  of  April  1830,  providing  for  the  security  of  the  lien  of  a 
mortgage,  is  applicable  to  mortgages  given  as  well  before  as  after  the  passage 
of  that  act, 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of  Jllleg- 
hany  county,  appropriating  the  proceeds  of  the  sale  of  the  real  estate 
of  Samuel  Thompson. 

Samuel  Thompson,  being  the  owner  of  a  house  and  lot  in  the  city 
of  Pittsburgh,  on  the  17th  of  February  1819  mortgaged  the  same  to 
the  executors  of  John  Woods  to  secure  the  purchase  money  3500 
dollars.  On  the  13lh  of  September  1819  he  executed  a  second 
mortgage  on  the  same  premises  to  Patterson  and  Lambdin  for  3000 
dollars.  On  the  3d  of  November  1819  John  Garro  obtained  a  judg- 
ment against  Samuel  Thompson  for  2000  dollars.  This  judgment  re- 
mained without  revival  until  1833,  when  a  fieri  facias  was  issued  upon 
it,  and  the  house  and  lot  were  levied  and  sold  upon  a  venditioni  expo- 
nas in  1833  to  James  Ross,  Esq.  foi -5000  dollars.  It  appeared  that  an 
ejectmen  t  had  been  brough  t  u  pon  t  he  first  mortgage  and  a  recovery  had ; 
and  the  mortgagees  were  put  into  possession  in  1822,  who  remained 
in  possession  until  1833,  and  for  that  time  were  chargeable  with  rents 
to  the  amount  of  3137  dollars  23  cents,  leaving  still  a  balance  due 
upon  the  mortgage  of  3457  dollars  74  cents.  The  case  was  referred 
to  Mr  Metcalf  as  an  auditor,  who  made  report  to  the  court  of  an  ap- 
propriation of  the  fund:  first  to  the  judgment  of  John  Garro,  balance 
of  debt  and  interest  in  full,  2541  dollars  38  cents;  and  the  residue, 
after  payment  of  costs,  on  account  of  the  mortgage  of  John  Woods's 
executors,  2390  dollars. 
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Exceptions  were  filed  to  this  report,  but  the  court  below  (Dallas, 
President)  confirmed  the  same. 

The  appellants  filed  the  following  reasons  for  the  appeal  in  this 
case. 

1.  That  the  auditor  erred  in  appropriating  any  portion  of  the 
money  arising  out  of  the  sheriff's  sale  in  this  case  to  the  judgment 
in  favour  of  Garro,  inasmuch  as  the  mortgage  in  favour  of  John 
Woods's  executors  is  the  first  lien.    And  the  second  is  a  mortgage  of 
indemnity  given  to  R.  Patterson  and  Lambdin  which  has  been  pro- 
secuted to  a  judgment,  and  of  which  judgment  the  President,  Direc- 
tors &  Company  of  the  Bank  of  the  United  States  are  the  owners. 
And  the  third  lien  is  the  judgment  in  favour  of  Garro,  to  which  the 
auditor  erroneously  appropriated  the  money,  instead  of  appropriating 
it  to  the  several  liens  according  to  their  respective  ages. 

2.  The  report  of  the  auditor  is  erroneous,  inasmuch  as  the  judg- 
ment of  John  Garro  never  having  been  revived  its  lien  was  lost. 

3.  The  report  of  the  auditor  was  erroneous,  for  the  further  reason 
that  all  the  proceedings  under  the  Garro  judgment,  with  the  sale  and 
the  sheriff's  deed  thereon,  were  advised,  conducted  and  completed 
by  the  counsel  of  Mrs  Woods,  the  mortgagee  of  the  first  lien,  in  order 
to  extinguish  the  equity  of  redemption  in  the  premises  she  had  pur- 
chased. 

M'Gandless  and  Ross,  for  appellants. 

It  is  conceived  that  previous  to  the  act  of  the  6th  of  April  1830, 
Purdon,  last  edition  386,  the  purchaser  would  have  taken  a  title  clear 
of  all  incumbrances  judicial  or  otherwise;  such  were  the  decisions 
of  our  courts.  See  them  ably  collected  by  Judge  Baldwin  in  his 
Reports,  Thompson  v.  Phillips  278.  To  which,  and  the  authorities 
there  cited,  the  court  are  respectfully  referred. 

Does  the  act  of  assembly  referred  to  change  the  law  1 

Before  the  passage  of  the  act  of  assembly  the  mortgage  creditors 
had  certain  vested  rights  that,  it  is  apprehended,  could  not  be  de- 
feated. They  had  taken  their  mortgages  under  the  law  as  it  stood, 
and  the  practice  of  appropriating  money  at  sheriff's  sales  was  well 
known. 

Granting,  with  regard  to  all  mortgages  given  after  its  passage, 
that  it  might  correctly  prescribe  the  rule  of  appropriation  pro  futuro, 
has  it  the  right  to  make  a  new  one  for  cases  of  mortgages  of  record 
long  before  its  passage1?  It  is  thought  not.  If  the  principle  that 
ignorance  of  the  law  excuses  nobody  be  correct,  the  decision  of  the 
supreme  court  in  the  case  of  Shultze  v.  Diehl,  2  Watts  276,  would 
bear  us  out ;  as  there  the  sale  was  made  after  the  passage  of  the 
law.  And  it  is  worthy  of  remark  in  this  case  that  the  bidders  were, 
Ross  the  agent  of  the  holders  of  the  first,  and  Holdship  who  was 
prosecuting  the  second  mortgage. 

Again,  it  is  conceived  that  the  act  of  assembly  does  not  embrace 
this  case,  because  there  were  no  liens  against  the  property  subsequent 

VII. — 2  L 
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to  the  two  mortgages.  Garro's  judgment  had  lost  its  lien  for  several 
years,  and  had  never  been  revived  by  scire  facias.  See  Sinkett  v. 
Wnnder,  1  Miles' s  Rep.  361 ;  Robbins  v.  Bellas,  2  Watts  359.  But 
the  case  of  the  Westmoreland  Bank  v.  Rainey,  1  Watts  26,  puts  the 
question  at  rest.  There,  inasmuch  as  five  years  had  elapsed  between 
the  date  of  the  judgment  and  the  time  of  the  sale,  the  court  held 
that  the  lien  of  the  new  judgment  on  which  the  sale  was  made  was 
gone. 

With  a  decision  of  the  highest  court  in  power  on  the  question  that 
there  is  no  lien,  it  is  now  asked  does  the  act  of  assembly  apply] 

The  act  says,  where  the  mortgage  shall  be  prior  to  other  liens  on 
the  said  property  except  other  mortgages,  &c.,  the  lien  of  such  mort- 
gage shall  not  be  lost  by  a  sale  under  a  venditioni  exponas,  &c.  Here 
there  are  no  subsequent  liens.  How  then  can  the  act  apply] 

Judge  Kennedy,  in  delivering  the  opinion  of  the  court  in  the  West- 
moreland Bank  v.  Rainey,  1  Watts  30,  already  referred  to,  says,  "  the 
levy  would  have  been  sufficient  under  the  old  consl ruction,  &c.,  to 
continue  the  lien  of  the  judgment  upon  the  lands  without  a  renewal 
for  every  five  years  under  the  act,  had  it  not  been  for  the  passage  of 
the  act  of  the  26th  of  March  1827,  which  expressly  requires  a  renewal 
of  the  judgment  every  five  years  in  order  to  continue  its  lien  ;  not- 
withstanding an  execution  may  have  issued  within  a  year  and  a  day 
from  rendering  a  judgment.  See  also  the  able  opinion  of  Judge 
Rogers  on  the  same  subject  in  the  matter  of  Meason's  Estate,  4 
Walts  343,  344.  This  shows  that  the  levy  does  not  revive  the  lien 
of  Garro's  judgment. 

The  act  of  assembly  does  not  therefore  apply  to  this  case,  and  the 
money  it  is  conceived  must  be  appropriated  to  the  mortgages  in  their 
order. 

I  would  suggest  also  that  the  above  mode  is  the  most  just  as 
regards  the  purchaser  Mr  Ross.  He  bid  off  the  property  believing 
such  would  be  the  application  of  the  money. 

Shaler,  for  the  appellees. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  loss  attendant  on  this  purchase  is  one  which 
it  was  supposed  the  act  of  1830  was  calculated  to  produce.  The 
design  of  the  legislature  was  to  restore  the  law  to  what  it  was  sup- 
posed to  have  been  before  the  decision  in  Willard  v.  Norris,  sanc- 
tioned by  that  in  the  Presbyterian  Corporation  «.  Wallace  ;  in  the 
latter  of  which  it  was  pressed  upon  us  with  unusual  energy  that  a 
mortgage  of  land  sold  by  a  subsequent  judgment  remained  a  lien  on 
it  in  the  hands  of  the  purchaser,  and  yet  that  the  mortgagee  might 
take  satisfaction  out  of  the  proceeds  at  his  option.  Indeed  there 
seems  to  have  previously  been  a  remarkable  want  of  precision  in  the 
notion  entertained  of  it  both  by  the  profession  and  the  people.  It  is 
not  surprising  therefore  that  a  purchaser  familiar  with  the  early 
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difficulties  of  the  subject  should  have  fallen  into  a  belief  that  the 
legislature  intended  only  to  prevent  a  dissolution  of  the  mortgage 
lien  without  depriving  the  mortgagee  of  his  asserted  right  to  take  the 
purchase  money.  But  whatever  the  design,  it  is  decisive  that  the 
statute  is  not  susceptible  of  that  construction.  It  enacts  lhat  the  lien 
of  a  mortgage  prior  to  other  liens,  except  other  mortgages,  quit  rents, 
and  purchase  money  due  to  the  commonwealth,  shall  not  be  de- 
stroyed or  affected  by  a  sale  on  a  writ  of  venditioni  exponas  ;  and  the 
same  restricted  effect  is  allowed  to  a  sale  on  a  younger  levari  facias. 
The  substance  of  the  enactment,  though  clumsily  expressed,  is  that 
no  more  than  the  equity  of  redemption  shall  be  sold  on  an  execution 
against  the  mortgagor.  Not  a  word  in  it  to  give  the  mortgagee  a 
double  chance  of  satisfaction  by  resorting  to  the  proceeds  and  the 
land  too,  and  thus  making  the  latter  pay  double  the  amount  of  its 
value.  And  without  a  provision  for  it,  would  such  a  chance  be  a 
reasonable  or  a  natural  result  of  the  statute]  By  the  principles  of 
the  common  law,  nakedly  restored  in  this  instance,  a  mortgage  vests 
the  freehold,  and  a  subsequent  judgment  consequently  binds  the 
equity  of  redemption  which  alone  is  sold  on  it,  in  England  by  decree, 
and  here  by  venditioni  exponas.  And  it  is  sold  as  the  exclusive  right 
of  the  mortgagor,  the  price  of  it  consequently  going  to  those  who  are 
incumbrancers  on  it ;  and,  as  regards  the  excess,  to  the  mortgagor 
himself.  It  is  a  surplus  resulting,  but  distinct,  from  the  thing  pledged  ; 
and  as  execution  of  it  neither  disturbs  the  mortgagee's  security,  nor 
divests  an  interest  on  which  he  has  a  lien,  he  can  make  no  pretence 
of  claim  to  the  price  of  it.  He  might  just  as  well  attempt  to  claim 
the  price  of  a  voluntary  conveyance  of  the  mortgagor's  equity. 
When,  in  analogy  to  the  sale  of  a  chattel,  the  freehold  was  sold  dis- 
charged of  equities  and  liens,  the  mortgagee's  fund  was  necessarily 
translated  from  the  land  to  the  proceeds  of  it;  but  when  the  statute 
fixed  it  in  the  land  by  restoring  the  instrument  to  its  common  law 
properties,  it  necessarily  bounded  his  resort  to  that  alone.  It  was 
because  his  power  had  been  taken  away  from  him  that  he  was 
formerly  let  in  on  the  produce  of  it ;  but  a  purchaser  of  the  mortga- 
gor's right  to  redeem,  standing  as  he  does  in  the  place  of  the  debtor, 
pays  but  for  the  privilege  of  exercising  it;  and  it  was  a  misconcep- 
tion of  the  statute  to  suppose  that  the  restoration  of  the  mortgage  to 
its  primitive  qualities  could  give  him  the  whole  estate  in  the  hands 
of  the  purchaser,  and  the  speculative  value  of  the  mortgagor's  right 
of  defeasance  to  boot.  Bidders  are  now  compelled  to  keep  the  price 
bidden  distinctly  below  their  estimate  of  the  incumbered  value  ;  and 
to  suffer  the  mortgagee  to  touch  the  proceeds  of  the  equity  would  put 
just  so  much  into  the  purchaser's  pocket  at  the  mortgagor's  expense, 
an  injustice  I  would  not  unnecessarily  impute  to  the  legislature  as 
an  intentional  one.  It  was  not  more  to  prevent  losses  incident  to 
the  sale  of  a  doubtful  title  than  to  guard  against  an  arbitrary  use  of 
the  mortgagee's  supposed  priority,  that  his  lien  was  held  be  divested 
by  a  judicial  sale,  and  the  proceeds  of  it  substituted  for  the  land. 
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The  construction  claimed  would  restore  the  former  mischiefs  without 
adding  a  particle  to  the  security  intended  to  be  protected.  When, 
then,  it  was  declared  that  the  mortgagee  had  not  only  a  lien  which 
might  not  be  divested,  but  also  an  estate  which  might  not  be  sold 
on  any  execution  except  his  own,  it  was  substantively  declared  that 
he  should  have  nothing  by  the  execution  of  another. 

This  construction  disposes  of  all  the  points  but  one :  and  even 
that  is  not  worthy  of  a  separate  consideration  ;  for  the  constitution- 
ality of  the  act  will  not  bear  a  doubt.  Nothing  but  an  agreement 
with  the  judgment  creditor  and  the  mortgagor  could  give  the  mort- 
gagor the  purchase  money.  The  judgment  creditor  sells  the  mort- 
gagor's right  of  defeasance,  and  a  bare  waiver  of  his  preference 
would  entitle  those  next  in  succession,  or  the  mortgagor  himself. 
Now  though  it  is  conceded  that  there  was  a  license  to  use  the  judg- 
ment as  far  as  it  might  serve  to  turn  the  property  into  cash,  it  is  not 
said  that  there  was  a  transfer  of  its  priority  ;  and  the  mortgagee 
could  receive  by  virtue  of  it  only  as  an  assignee.  It  is  therefore  for- 
tunate for  the  justice  of  the  case,  that  the  residue  has  been  appro- 
priated to  the  elder  mortgage  by  a  decree  which  has  passed  irrevo- 
cably in  rem  judicatam.  This,  and  the  probable  enhancement  of  the 
property,  will,  it  is  hoped,  prevent  any  considerable  loss.  The  defal- 
cation of  agency  and  repairs  from  the  rents  while  the  premises  were 
in  the  mortgagee's  possession,  belongs  to  an  account  which  is  to  be 
settled  when  the  mortgage  comes  to  be  paid  out  of  the  property,  but 
not  till  then. 

Decree  affirmed. 


Reynolds  against  Hamilton. 

A  promise  of  an  executor  to  pay  the  debt  of  his  testator  will  not  take  it  out 
of  the  operation  of  the  statute  of  limitation. 

Queere.  Whether  the  promise  of  a  residuary  legatee  would  bind  him,  in  con- 
sideration of  his  legacy,  to  pay  a  debt  of  the  testator. 

ERROR  to  the  common  pleas  of  Armstrong  county. 

David  Reynolds  against  James  Hamilton  surviving  executor  of 
Thomas  Hamilton  deceased.  Summons  case  in  assumpsit.  Plea, 
non  assumpsit  infra  sex  annos.  The  cause  of  action  did  not  accrue 
within  six  years ;  and  to  avoid  this  difficulty  the  plaintiff  gave  in 
evidence  the  will  of  Thomas  Hamilton  by  which  he  made  Thomas 
M'Connell  residuary  legatee  of  his  estate,  and  appointed  him  and 
the  present  defendant  the  executors.  He  also  proved  that  Thomas 
M'Connell,  one  of  the  executors,  in  his  lifetime  promised  to  pay  the 
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debt  claimed  in  this  suit,  and  did  actually  pay  200  dollars  on  account 
of  it.  The  question  was,  whether  this  proof  was  a  sufficient  answer 
to  the  defendant's  plea.  The  court  below  (White,  President)  was 
of  opinion  that  it  was  not,  and  directed  a  verdict  for  the  defendant. 

Brown  and  Buffington,  for  plaintiff  in  error,  cited,  17  Serg.  fy 
Rawle  347 ;  1  Whart .  Rep.  60. 

Coulter ',  for  defendant  in  error. 

PER  CURIAM. — Whether  the  promise  of  a  residuary  legatee  would 
bind  him,  in  consideration  of  his  legacy,  to  pay  the  testator's  debt,  is  not 
the  question  ;  it  is  contended  that  it  took  the  debt  out  of  the  statute 
of  limitations  against  the  executor.  According  to  Fritz  v.  Thomas, 
1  Whart.  Rep.  66,  the  executor's  own  promise  would  not  do  so.  As 
the  old  promise  is  not  revived  but  superseded  by  the  new  one,  the 
consideration  of  a  moral  obligation  would  be  wanting  to  make  him 
personally  liable;  and  though  the  residuary  legatee  may  possibly  be 
under  a  moral  obligation  to  pay  the  testator's  debts,  though  that  is 
by  no  means  clear,  his  promise  to  do  so  could  bind  no  one  but  him- 
self. The  direction  was  therefore  right. 

Judgment  affirmed. 


Neville  against  Williams. 

Upon  a  scire  facias  quare  executio  non  upon  a  judgment  with  a  condition 
annexed  to  it  to  save  harmless  and  indemnify  the  plaintiff,  the  plea  of  non  dam- 
nificatus  is  sufficient ;  but  when  the  condition  is  to  discharge  or  acquit  the 
plaintiff  from  liability,  it  is  not  sufficient.  In  the  latter  case  the  defendant  must 
set  forth  affirmatively  the  special  manner  of  performance,  and  show  that  the 
plaintiff  has  been  acquitted  of  his  liability  and  in  what  way  it  has  been  effected. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

Morgan  Neville  against  the  executors  of  George  Williams  deceased. 

This  was  a  scire  facias  quare  executio  non.  The  defendant  with- 
drew his  former  pleas  and  prayed  oyer  as  follows : 

"And  the  said  George  Williams,  the  defendant  above  mentioned, 
comes  and  craves  oyer  of  the  condition  of  the  original  judgment, 
which  is  granted  unto  him  as  follows,  to  wit : 

"Whereas  George  Williams  has  this  day  authorized  the  protho- 
notary  of  the  court  of  common  pleas  of  Alleghany  county  to  enter 
judgment  in  my  favour  for  450  dollars.  Now  this  is  to  declare  that 

VII. — 2  L* 
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the  said  judgment  is  to  secure  me  from  any  liability  to  loss  or  damage 
by  reason  of  a  replevin  bond  taken  by  me  in  the  case  of  George 
Williams,  Senior  v.  Alexander  M'Clintock  and  John  Smilh.  I 
hereby  covenant  that  in  case  the  said  George  Williams  saves  me 
harmless  from  all  loss  or  damage  by  reason  of  said  replevin  bond, 
then  the  said  judgment  shall  become  null  and  void  to  all  intents 
and  purposes  whatsoever.  Witness  my  hand  and  seal,  this  6th  of 
August  1822. 

"Test,  John  Hopkins.  M.  NEVILLE,     [L.  s.]. 

"And  which  being  read  and  heard,  the  said  George  Williams 
saith  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  said 
action  against  him,  because  he  says  that  the  said  plaintiff  in  the 
said  judgment,  and  the  condition  thereof  mentioned,  from  the  day 
of  the  date  thereof  to  the  day  of  the  impetration  of  this  writ  of  scire 
facias  and  since,  was  not  damnified  by  reason  of  any  thing  in  the  con- 
dition of  the  said  judgment  mentioned,  and  this  he  is  ready  to  verify. 
Without  this,  that  there  was  any  such  replevin  bond  ever  given  as 
that  specified  in  the  oyer  of  the  said  condition.  Wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  further  to  have  or  maintain  his 
said  writ  of  scire  facias  against  him,  &c." 

To  which  the  following  demurrer  was  filed  : 

"And  the  said  Morgan  Neville  saith  that  the  said  plea  of  the  said 
George  Williams  and  the  matters  therein  contained  in  manner  and 
form  as  the  same  are  above  pleaded  and  set  forth  are  not  sufficient 
in  law  to  bar  or  preclude  him  the  said  Morgan  Neville  from  having 
or  maintaining  his  aforesaid  action  thereof  against  him  the  said 
George  Williams,  and  that  he  the  said  Morgan  Neville  is  not  bound 
by  the  law  of  the  land  to  answer  the  same,  and  this  he  the  said 
Morgan  Neville  is  ready  to  verify ;  and  the  said  Morgan  Neville, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
slates  and  shows  to  the  court  here  the  causes  of  demurrer  to  the  said 
plea  of  him  the  said  George  Williams  by  him  pleaded ;  that  is  to  say, 
that  the  said  George  Williams  has  not  averred  or  alleged  that  he  did 
secure  the  said  Morgan  Neville  from  any  liability  to  loss  or  damage  by 
reason  of  the  replevin  bond  recited,  mentioned  or  referred  to  in  the 
plea  of  the  said  George  Williams,  as  stated  and  referred  to  in  the 
alleged  condition  of  the  original  judgment;  nor  has  the  said  George 
Williams  alleged  or  averred  that  he  saved  I  he  said  Morgan  Neville 
harmless  from  all  loss  or  damage  by  reason  of  the  said  replevin  bond ; 
nor  hath  he  pleaded  or  set  forth  the  manner  in  which  he  saved  him 
harmless;  and  also  that  the  said  plea  is  in  other  respects  uncertain, 
informal  and  insufficient;  and  therefore  he  prays  judgment,  and  that 
he  may  have  execution  of  his  debt  aforesaid,  together  with  his  da- 
mages by  him  sustained  on  occasion  of  the  detention  thereof  to  be 
adjudged  to  him." 

The  court  rendered  judgment  for  defendant  on  the  demurrer. 
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A.  W.  Foster,  for  plaintiff  in  error. 

The  instrument  of  writing  cited  by  defendant,  and  stated  by  him 
to  be  an  oyer  craved  of  the  condition  of  the  original  judgment,  is 
written  on  a  detached  paper  and  filed  on  the  15th  of  June  1835, 
almost  three  years  afier  the  judgment  was  entered.  It  is  no  part  of 
the  record.  It  is  no  condition  to  the  judgment,  but  rests  in  covenant. 
(The  craving  of  oyer  and  setting  out  of  the  alleged  condition  is  the 
sole  act  of  the  defendant,  all  the  entries  of  which  are  made  by  the 
defendant's  attorney.)  It  states  the  judgment  is  to  secure  the  plain- 
tiff from  any  liability  to  loss  or  damage  by  reason  of  a  replevin  bond 
taken  by  the  plaintiff,  &c." 

The  plaintiff  also,  in  said  instrument,  "covenants  that  in  case  the 
defendant  saves  him  harmless  from  all  loss  or  damage  by  reason  of 
said  replevin  bond,  the  said  judgment  shall  become  null  and  void  to 
all  intents  and  purposes  whatsoever." 

This  instrument  is  signed  and  sealed  by  the  plaintiff  on  the  same 
day  the  defendant  authorized  the  prothonotary  to  enter  judgment 
against  him,  and  probably  at  the  same  time. 

Its  true  technical  style  is  a  defeasance,  and  should  be  pleaded  by 
defendant ;  but  oyer  cannot  be  demanded  of  it  by  him,  as  ii  is  in  his 
possession.  "  A  defeasance  on  a  bond,  or  a  recognizance,  or  a  judg- 
ment recovered,  is  a  condition  which,  when  performed,  defeats  it."  A 
defeasance  differs  from  the  common  condition  of  a  bond  in  being  a  se- 
parate deed,  whereas  a  common  condition  is  inserted  in  the  bond  itself. 

Has  then  the  defendant  secured  the  plaintiff  from  any  liability 
to  loss  or  damage  by  reason  of  said  replevin  bond  ?  He  has  not 
made  that  allegation  in  his  plea ;  he  merely  pleads  that  the  plaintiff 
was  not  damnified  by  any  thing  in  the  condition  of  the  said  judg- 
ment mentioned  :  this  omission  that  he  had  not  averred  that  he  did 
secure  the  said  plaintiff  from  liability  to  loss  or  damage  by  reason  of 
said  replevin  bond,  nor  alleged  or  averred  that  he  saved  him  harm- 
less by  reason  of  the  same,  nor  set  forth  the  manner  in  which  he 
saved  him  harmless,  are  assigned  as  the  causes  of  special  demurrer. 

It  is  admitted  by  the  plaintiff,  that  to  a  bond,  the  condition  of 
which  is  to  save  harmless  and  indemnify,  non  damnificatus  is  a  good 
plea ;  and  if  there  be  any  damage,  the  plaintiff  must  reply  to  it 
(1  Sounders  116,  117,  n.  1,  latter  part  of  note):  "this  plea  however 
cannot  be  pleaded,  where  the  condition  is  to  discharge  or  acquit  the 
plaintiff  from  such  a  bond  or  other  particular  thing,  for  there  the 
defendant  must  set  forth  affirmatively  the  special  matter  of  perform- 
ance" (see  immediately  subsequent  in  same  note,  and  authorities 
there  cited). 

In  this  case,  however,  a  cause  of  action  has  been  confessed,  and 
judgment  thereupon  rendered;  it  has  passed  in  rem  judicatam ;  and 
the  only  question  that  can  ari?e,  is  the  quantum  of  damages.  If  the 
defendant's  plea  be  a  good  plea  in  bar,  the  plaintiff  would  not  be 
entitled  to  recover  even  the  costs  of  the  first  judgment ;  as  on  the 
trial  of  the  issue  the  verdict  would  have  to  be  rendered  for  defendant. 
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This  question  would  have  properly  arisen  under  a  plea  of  "pay- 
ment with  leave  to  give  the  special  matter  in  evidence,"  which  is 
the  only  plea  that  could  have  been  properly  pleaded,  unless  a  special 
plea,  setting  forth  the  whole  matter,  and  in  what  manner  the  defen- 
dant had  secured  the  plaintiff  from  any  liability  to  loss  or  damage 
by  reason  of  said  replevin  bond,  which  is  stated  to  have  been  the 
very  object  of  giving  the  judgment ;  or  to  have  set  forth  that  the 
plaintiff,  from  the  day  of  the  date  thereof  to  the  day  of  the  impetra- 
tion  of  the  writ,  was  not  liable  to  any  loss  or  damage  by  reason  of 
said  replevin  bond,  &c. 

The  defendant  even  to  a  bond  without  condition  on  its  face,  or 
having  any  reference  to  a  covenant  of  the  plaintiff,  could  not  crave 
oyer  of  such  an  instrument  always  in  his  own  possession  or  suppos- 
ed to  be,  and  then  convert  it  into  a  condition  by  his  plea,  although 
he  might  give  it  in  evidence  under  our  act  of  assembly. 

The  whole  of  this  alleged  condition  is  to  be  taken  together  in  its 
construction  ;  and  it  is  most  manifest  that  it  was  intended  that  the 
sheriff  should  be  saved  from  all  liability  to  an  action  against  him  by 
the  defendants  in  the  replevin  ;  and  it  was  not  the  intention  of  the 
parties  that  his  hands  should  be  tied  up  until  the  defendant  should 
obtain  a  verdict,  have  judgment  de  retorno  habendo,  a  writ  be  there- 
upon issued,  and  a  return  of  "elongatur"  by  the  sheriff,  and  there- 
upon a  suit  instituted,  a  recovery  had  against  him,  and  the  money 
paid,  or  exacted  by  execution. 

The  fact  is,  in  the  said  replevin,  George  Williams  v.  John  Smith 
and  Alexander  M'Clintock,  an  award  was  made  of  February  1, 
1821  for  defendants  for  354  dollars  64  cents  with  costs  of  suit,  from 
which  the  plaintiff  by  his  agent  the  now  defendant  appealed,  in 
which  said  appeal  the  said  defendant  was  one  of  the  bail  of  the 
plaintiff.  The  plea  of  non  cepit  and  no  rent  in  arrear  was  put  in, 
and  the  defendants  avowed  and  made  cognizance  for  rent  in  arrear, 
to  which  a  replication  was  made  of  no  rent  in  arrear,  &c.;  the  same 
was  tried  by  jury,  and  verdict  for  defendants  for  383  dollars  30  cents 
with  costs  of  suit,  and  judgment  thereupon  rendered  that  he  have 
return  of  the  goods  irreplemsable.  A  writ  de  retorno  habendo  was 
thereupon  issued,  and  returned  by  the  sheriff  "  eloigned."  If  this  does 
not  appear  on  the  record,  it  is  the  fault,  of  the  defendant's  plea ;  un- 
der a  proper  plea  it  could  have  been  given  in  evidence  by  the  plain- 
tiff. 

In  consequence  of  the  omission  of  the  defendant  to  secure  the 
plaintiff  in  this  action  from  his  liability  to  Alexander  M'Clintock, 
the  landlord  and  one  of  the  defendants  in  the  replevin  who  were  about 
to  bring  suit  against  him,  he  assigned  his  interest  to  said  M'Clintock  ; 
and  M'Clintock  on  the  10th  of  March  1821  assigned  his  interest  in 
the  replevin  suit  to  Samuel  Black,  his  landlord  of  the  same  premises, 
to  whom  he  was  indebted  for  rent  therefor,  during  the  occupancy  of 
his  under  lessee,  son  of  the  present  defendant,  and  plaintiff  in  the 
replevin. 
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The  question  now  is,  when  did  the  liability  of  Morgan  Neville, 
the  plaintiff  in  this  action,  commence.  This,  it  is  contended  by  the 
plaintiff,  commenced  immediately  after  the  taking  and  delivering 
the  property  which  had  been  detained  for  rent.  It  is  another  ques- 
tion, when  the  plaintiff  can  sue  on  the  replevin  bond.  Of  course  he 
cannot  until  the  condition  is  broken.  It  may  be  said  that  section 
eleven  of  the  act  of  21st  of  March  1772,  Stroud's  Purdon  872,  directs 
a  sheriff  to  take  replevin  bonds  from  the  plaintiff  in  every  replevin 
for  a  distress  for  rent, and  to  take  a  responsible  person  as  surety,  &c., 
conditioned  for  prosecuting  the  suit  with  effect,  &c.,  and  for  duly 
returning  the  goods,  &c.,  and  the  sheriff,  at  the  request  and  costs  of 
the  avowant,  shall  assign  to  him  the  said  bond,  £c.;  and  it  is  only 
on  the  sureties  being  insufficient,  or  becoming  so,  on  the  failure  to 
return  the  property,  on  the  final  determination  of  the  suit,  that  the 
plaintiff  is  liable. 

It  is  remarkable,  however,  that  the  words  of  the  statute,  4  Anne, 
c.  16,  s.  20,  Rob.  Dig.  47,  for  the  assignment  of  bail  bonds  is  pre- 
cisely in  the  same  words  ;  and  by  statute  of  23  H.  6,  c.  9,  Rob. 
Dig.  83,  the  sheriff  is  equally  bound  to  take  a  bail  bond  from  a 
person  arrested  as  to  take  a  replevin  bond  from  a  plaintiff  in  a  reple- 
vin. The  sheriff,  it  is  true,  is  bound  to  assign  the  replevin  bond  as 
well  as  the  bail  bond,  on  request ;  but  it  is  only  on  request :  and  the 
plaintiff  in  a  suit,  where  a  capias  ad  respondendum  has  issued,  has 
never  been  held  bound  to  take  such  an  assignment ;  and  the  sheriff 
cannot  return  to  such  writ  "  bail  bond  taken  ;"  but  his  return  is 
"cepi  corpus  and  bail  bond  ;"  and  the  plaintiff,  notwithstanding  the 
entire  solvency  of  the  bail,  may  rule  the  sheriff,  at  the  return  of  the 
writ,  to  bring  in  the  body. 

It  may  be  further  said  that  the  only  decisions  in  Pennsylvania  have 
been,  that  the  sheriff  is  responsible,  not  only  that  the  sureties  should 
be  good  at  the  time  they  were  taken  (Murdock  v.  Will,  1  Dallas  341  ; 
Oxley  v.  Coperthwaite,  1  Dalian  349),  but  that  they  should  con- 
tinue good  until  the  event  of  the  replevin  suit,  and  until  the  defen- 
dant was  fully  satisfied  and  paid  the  amount  of  his  recovery  for  his 
rent  in  arrear.  It  is  true  that  no  decision  may  have  been  made  on 
the  subject;  for  it  may  be  that  in  most  cases  the  bail  may  have  been 
good,  and  the  defendant  in  the  replevin  may  have  elected  or  been 
induced  to  take  an  assignment  of  the  replevin  bond,  and  have  pro- 
ceeded on  it  where  the  amount  of  the  verdict  was  not  paid,  or  the 
goods  returned  :  this,  however,  by  no  means  settles  the  rights  of  the 
plaintiff,  or  ascertains  exactly  the  responsibility  of  the  sheriff  in  the 
two  cases  already  referred  to ;  it  is  evident  that  the  replevin  bond 
had  not  been  assigned,  otherwise  the  sheriff  would  have  been  dis- 
charged from  his  liability.  In  the  present  case,  in  point  of  fact,  it 
was  not  assigned,  nor  is  it  alleged  or  pretended  in  the  pleadings  that 
such  an  assignment  was  made  as  would  have  secured  the  plain- 
tiff from  his  liability  on  account  of  said  replevin  bond  ;  and  the 
opinion  of  Judge  Shippen  in  the  latter  case  is  predicated  on  the  idea, 
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and  can  be  only  justified  by  the  assumption  of  the  original  and  con- 
tinued obligation  of  the  sheriff,  and  that  the  bond  is  taken  for  his 
own  security  and  not  for  the  security  of  the  plaintiff.  He  states 
that  the  bail  bond  differs  in  one  respect  from  the  replevin  bond,  that 
it  may  be  speedily  inquired  into ;  this  is  certainly  beneficial  to  the 
sheriff,  but  it  has  no  effect  in  discharging  him  from  his  responsibility 
on  the  latter  bond  to  the  defendant  in  the  replevin,  nor  is  such  a  hint 
or  intimation  given  by  the  court. 

In  14  Serg.  <£<•  Rawle  25,  Judge  Duncan  says,  the  sheriff  takes 
the  replevin  bond  at  his  own  peril  and  risk  ;  and  in  p.  26  he  states, 
with  apparent  approbation,  that  in  New  York  the  courts  adhere  to 
the  ancient  law  that  the  sheriff  may  be  sued  without  any  previous 
proceedings  against  the  pledges,  "  as  the  security  is  taken  by  the 
sheriff  as  his  own  indemnity,  in  his  own  name  and  at  his  own  peril." 
This  is  exactly  what  I  contend  for. 

The  subsequent  reasoning  of  Judge  Duncan  would  be  conclusive 
as  to  the  hardship  of  the  case  and  the  unreasonableness  of  the  de- 
cision, and  of  course  the  illegality  of  the  decision,  if  it  was  not  for 
the  position  he  had  previously  laid  down,  that  the  security  was  taken 
for  his  own  indemnity,  in  his  own  name  and  at  his  own  peril. 

In  12  Wendell's  New  York  Reports  302 ;  7  American  Common  Law 
572,  573,  a  sheriff  brought  an  action  on  a  replevin  bond.  Decided 
that  a  release  executed  by  a  defendant  in  a  replevin  suit  was  no  bar. 
The  sheriff  stood  presently  liable  to  the  defendant,  and  this  bond  was 
the  means  of  his  indemnity,  and  was  under  his  control ;  and  he  had  a 
right  at  any  time  to  prosecute  and  obtain  a  judgment  upon  it  for 
greater  caution. 

The  first  question  in  the  defendant's  argument  is,  whether  or  not 
the  plea  is  good  :  this  has  been  already  answered  in  the  observations 
already  made.  It  has  been  admitted  that  to  a  bond  with  a  condition 
to  indemnify  and  save  harmless  the  plea  of  non damnificatus  is  good  : 
it  is  also  admitted  that  where  a  bond  consists  of  several  particular 
things  to  be  performed  by  the  obligor,  he  cannot  plead  a  general 
performance,  but  must  set  forth  particularly  in  his  plea  how  he  per- 
formed each  particular  thing,  &c. ;  but  where  a  subject  comprehends 
a  multiplicity  of  matters,  generality  of  pleading  is  allowed,  and  the 
other  party  shall  be  put  to  show  a  particular  breach.  1  Saund.  116, 
note  1. 

As  to  the  conclusion  of  the  note  to  Slory,  referred  to  by  defen- 
dant's counsel,  in  which  he  states  the  general  plea  of  performance 
would  have  been  bad  and  the  plea  of  non  damnijicatus  the  right  one, 
this  will  depend  on  the  nature  of  the  covenant :  if  to  do  a  particular 
act,  the  defendant  may  plead  performance  specially,  stating  how  he 
did  perform  ;  and  by  the  practice  of  Pennsylvania  may  add,  with 
leave  to  give  the  special  matters  in  evidence.  Bender  v.  Fromberger, 
4Dall.  439.  The  plea  of  performance  however,  alone,  is  a  good  plea 
in  England,  in  a  proper  case;  6  Comyns  Dig.  362  ;  but  if  the  words 
"  with  leave,  &c."  were  added,  it  would  not  (in  England),  of  course, 
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give  the  privilege  of  giving  any  thing  in  evidence,  unless  a  direct 
performance,  without  it  was  specially  pleaded.  On  the  subject  of 
plea  of  performance,  see  1  Saund.  116,  117,  in  note,  already  referred 
to  :  by  the  same  note  it  appears  that  conditions  to  indemnify  and  save 
harmless  are  not  wilhin  this  rule ;  and  to  them  non  damnificalus  is 
the  proper  plea;  and  the  plaintiff  must  reply  and  assign  a  breach. 
But  this  plea  cannot  be  pleaded  where  the  condition  is  to  discharge 
or  acquit  the  plaintiff  from  such  a  bond  or  other  particular  thing,  for 
there  the  defendant  must  set  forth  affirmatively  the  special  manner 
of  performance.  Quo;re,  then,  can  it  discharge  a  judgment  which  is 
given  to  secure  a  party,  not  from  damages  only,  but  from  any  liability 
to  loss  or  damage,  as  is  this  case,  and  not  merely  to  acquit  him  from 
any  actual  damage.  Without  contesting  the  correctness  of  the  rules 
of  pleading  laid  down  in  the  argument  of  the  defendant's  counsel  in 
the  second  point  made  by  him,  it  is  only  their  application  to  this  case 
that  is  denied.  The  defendant  contends  that  the  plaintiff's  pleadings 
under  the  rule  laid  down  in  Longstreth  and  Cook  v.  Gray  are  defec- 
tive ;  the  scire  facias  should  have  set  out  the  condition  of  the  judg- 
ment, and  assign  a  breach  or  breaches  of  it :  in  answer  to  which  it 
may  be  observed  that  this  judgment  has  no  condition  to  it ;  the  al- 
leged condition  is  in  a  separate  instrument  of  writing  in  the  defen- 
dant's possession  and  whidi  he  afterwards  files  in  court,  and  is  no 
part  of  the  judgment.  Even  in  case  of  debt  on  bond  with  a  condi- 
tion, the  plaintiff  may  declare  generally;  and  it  is  the  defendant's 
part  ttf  show  the  condition,  which  goes  by  way  of  defeasance;  and 
if  he  crave  oyer  and  demur,  the  plaintiff  shall  have  judgment.  5 
Bacon's  »Ab.  170.  So  in  debt  on  bond  for  the  performance  of  cove- 
nants, see  same  book  and  page  and  marginal  notes. 

The  case  of  Longstreth  and  Cook  v.  Gray,  already  referred  to, 
decides  that  where  a  judgment  is  obtained  on  a  bond  for  a  debt  due 
by  instalments,  in  an  action  depending  in  court  for  subsequent  in- 
stalments not  due  at  the  time  suit  was  brought,  the  plaintiff  cannot 
issue  execution  for  such  subsequent  instalments  after  they  become 
due,  but  is  put  to  his  scire  facias,  under  the  statute  9  W.  3.  But  it 
is  expressly  decided  in  that  case  that  a  judgment  entered  by  warrant 
of  aitorney,  not  being  a  cause  depending  in  court  (and  a  judgment 
entered  by  confession  by  the  proihonotary  is  in  a  precisely  similar 
situation),  is  not  within  that  statute.  As  to  the  difference  suggested, 
that  the  rule  stated  by  the  chief  justice  applies  only  to  cases  for 
specific  liquidated  sums  of  money,  it  does  not  prove  that  where  the 
sums  are  not  liquidated  such  cases  are  wilhin  the  statute  of  Wil- 
liam ;  the  judgments  not  being  entered  in  a  cause  depending  in  court 
they  therefore  remain  as  at  common  law.  The  judgment  is  entered 
for  the  whole  amount  without  any  stay  or  condition  on  the  face  of 
the  judgment.  Equity  would  no  doubt  give  proper  relief  on  appli- 
cation ;  and  the  courts  of  law  in  Pennsylvania,  by  virtue  of  their 
equity  powers,  would  no  doubt,  in  a  proper  case,  in  a  sound  discretion 
do  the  same  thing  ;  or,  on  the  payment  of  what  appeared  justly  due. 
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would  stay  all  further  proceedings  ;  and,  in  the  present  case,  if  the 
defendant  had  pleaded  "payment  with  leave,"  the  court  would  have 
instructed  the  jury  to  have  found  for  the  plaintiff  only  the  amount 
in  the  replevin  case,  with  interest,  and  costs  of  the  replevin  suit ; 
this  being  the  sum  for  which  the  plaintiff  was  liable,  and  from  which 
liability  to  loss  or  damage  the  defendant  had  failed  to  secure  him. 

As  to  the  case  of  Breed  v.  Earle  et  a/.,  where  judgment  is  said  to 
have  been  entered  on  a  bond  with  warrant  of  attorney,  the  facts  of 
the  case  are  not.  fully  stated  ;  it  was  said  to  be  a  condition  for  an  in- 
demnity about  a  title  :  being  unacquainted  with  the  circumstances, 
it  can  only  be  observed  that  there  can  be  no  doubt  that  a  plaintiff  on 
his  scire  facias  on  a  judgment  may  suggest  breaches,  as  well  as  in 
an  action  of  debt  on  a  bond  for  the  payment  of  money  or  perform- 
ance of  covenants,  or  he  may  issue  for  the  whole  amount  of  the 
judgment ;  and  the  defendant,  on  craving  oj/er,  may  put  in  the  pijp- 
per  plea,  and  the  plaintiff  may  then  assign  a  breach.  See  5  Bacon, 
already  quoted.  Two  subsequent  cases ;  the  one  Adams  v.  Bush,  5 
Watts  289  :  the  case  there  was  as  to  the  regularity  or  irregularity  of 
entering  sundry  judgments  on  one  warrant  of  attorney,  which  was 
the  only  question  directly  before  the  court.  It  is  stated  by  Judge 
Huston  that  no  execution  could  issue  thereon  until,  on  a  scire  facias 
and  trial,  a  jury  had  found  that  the  plaintiff  had  fulfilled  his  part 
and  the  defendant  had  not  performed  his,  and  found  the  amount 
of  damage  accrued  to  the  plaintiff  on  that  account.  Such  is  the 
very  case  in  the  present  instance  :  it  does  not  state  how  the  breaches 
should  be  assigned,  or  what  the  pleadings  should  have  been,  so  as 
to  have  presented  the  case  fairly  before  the  jury,  much  less  that  they 
should  have  been  assigned  in  the  scire  facias ;  and  if  not  so  assigned, 
and  the  defendant  had  craved  oyer  of  the  bond  and  of  the  condition 
which  was  a.  part  of  the  bond,  and  the  defendant  thereupon  had  put 
in  a  bad  plea,  to  which  plaintiff  had  demurred,  that  he  should  not 
have  had  judgment  on  the  demurrer;  in  which  case,  being  a  cause 
depending  in  court,  a  writ  of  inquiry  must  have  gone,  agreea- 
bly to  the  statute  of  9th  W.  3,  which  is  exactly  the  present,  case: 
and  it  is  only  now  contended  that  if  judgment  be  rendered  for 
the  plaintiff  on  the  demurrer,  he  will  be  put  to  his  writ  of  inquiry 
under  the  provisions  of  the  same  statute.  In  the  present  case,  how- 
ever, the  liability  to  loss  and  damage  being  ascertained  as  to  the 
amount  by  the  verdict  on  the  replevin,  a  writ  of  inquiry  would 
therefore  be  nugatory  and  useless.  See  5  Rawle  280,  where  execu- 
tion issued  on  an  indemnifying  bond  without  objection,  and  even  the 
money  awarded  to  the  plaintiff  in  that  execution  in  preference  to 
another  execution.  The  other  case,  Duffy  v.  Lytle,  5  Watts  120,  is 
clear  law,  and  the  practice  for  which  I  successfully  contended  in 
the  case  of  Longstreth  and  Cook  v.  Gray,  but  has  no  bearing  on  the 
present  case. 

If  judgment,  be  rendered  for  the  plaintiff  oh  the  writ  of  inquiry 
that  may  be  awarded,  if  indeed  such  writ  be  necessary,  it  will  be 
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contended,  on  the  authority  of  Miller  v.  Harvey,  3  Penns.  Rep.  374, 
that  the  plaintiff  is  entitled  to  recover  the  amount  of  the  verdict,  &c. 
as  before  stated,  in  the  replevin  suit,  and  that  this  judgment  was  the 
very  means  put  in  his  hands  for  that  purpose,  as  well  also  as  by  the 
general  principles  of  law  and  equity. 

JW Candless,  for  defendant  in  error. 

To  the  plea  of  non  damnificatus  in  this  case  the  plaintiff  has  de- 
murred, and  assigned  his  causes  of  demurrer. 

Two  questions  therefore  present  themselves  for  the  consideration 
of  the  court. 

First,  is  the  plea  good? 

Secondly,  if  it  is  not  good,  who  has  committed  the  first  fault  in 
the  pleadings  in  the  case? 

First,  is  the  plea  good  1  In  drawing  it,  the  pleader  pursued  the 
form  set  forth  in  Story  on  Pleadings  207  ;  noted  as  the  same  form  to 
be  found  in  an  old  book  called  //erne,  p.  302  ;  referring  also  to  2 
Lilly's  Entries  494.  So  far  as  to  the  form.  Is  it  good  in  substance  1 

The  condition  of  the  judgment  is  to  secure  the  said  Morgan  Ne- 
ville from  any  liability  to  loss  or  damage,  by  reason  of  a  replevin 
bond ;  which  is  to  save  him  harmless — harmless  from  all  loss  or 
damage.  What  are  these  but  conditions  to  indemnify,  to  save  harmless ; 
and  in  all  such  cases  it  is  decided  this  is  the  proper  plea.  And  if  there 
be  any  damage,  the  plaintiff  must  reply  toil.  In  Holland  v.  Malkin, 
2  Wilson  126,  the  court  said,  the  only  proper  plea  to  a  bond  of  indem- 
nity is  non  damnificatus,  or  by  plaintiff's  own  fault.  This  is  said  to 
be  the  proper  plea  in  all  cases  of  conditions  to  indemnify  and  save 
harmless,  &c.  See  note  to  Story's  Pleadings  297,  and  cases  there 
collected,  viz.  Cro.  Jac.  363,  364 ;  also  the  case  of  Cox  «.  Joseph, 
Durnford  fy  East  309,  310.  But  it  may  be  said  that  here  it  is  part 
of  the  condition  to  secure  the  plaintiff  from  all  liability  on  account  of 
such  a  particular  bond.  Be  it  so.  Carthew  375,  and  1  Saund.  Rep. 
1 17,  note  1,  settle  that  a  condition  of  that  kind  is  the  same  as  one  to 
indemnify  and  save  harmless;  and  that  therefore  the  plea  of  non 
damnificatus  is  good.  And  in  the  conclusion  of  the  note  to  Story  it 
is  laid  down,  the  general  plea  of  performance  would  have  been  bad, 
that  the  plea  of  non  damnifaatus  was  the  right  one.  Vide  the  cases 
there  referred  to.  Has  the  plaintiff  a  right  to  recover  until  he  ^iows 
that  he  has  sustained  some  loss  or  damage?  If  he  has  sustained 
none,  what  right  has  he  to  call  on  defendant  to  secure  him  against 
that  which  he  has  not  suffered  ? 

It  is  submit  led  iherefore  that  the  plea  is  good,  and  that  judgment 
should  be  for  the  defendant  on  the  demurrer. 

Secondly,  in  Gould  on  Pleadings,  p.  474,  sect.  36,  the  rule  is  laid 
down,  that  a  demurrer  reaches  back  through  the  whole  pleadings, 
and  attaches  itself  to  the  first  substantial  defect  in  the  pleadings,  on 
which  ever  side  it  may  have  occurred.  See  also  sect.  37  ;  also  1 
Saund.  Rep.  285,  note  5,  where  the  point  is  fully  laid  down.  It  is 

VII. 2  M 
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contended  then,  on  the  part  of  (he  defendant,  that  the  plaintiff's  plead- 
ings under  the  rule  laid  down  in  Longstreth  and  Cook  v.  Gray,  1 
Watts  60,  are  defective.  His  scire  facias  should  have  set  out  the 
condition  of  the  judgment,  and  assigned  a  breach  or  breaches  of  it ; 
otherwise,  how  is  the  defendant  to  know  what  he  is  called  on  to  an- 
swer 1  If  Neville  had  sustained  loss  or  damage,  he  should  have  put 
it  on  the  record.  It  may  be  said  by  plaintiff,  that  that  case  does  not 
apply  to  judgments  on  warrant  of  attorney.  I  admit,  that  it  does  not 
when  these  judgments  are  for  specific  liquidated  sums  of  money;  and 
a  reference  to  the  cases  from  Taunton's  Reports,  cited  by  the  chief 
justice  in  that  case,  shows  they  were  all  judgments  for  the  payment 
of  specific  instalments  of  money.  In  a  case  in  our  court  of  common 
pleas,  Breed  v.  Earle  et  al.,  a  judgment  bond  with  warrant  of  attor- 
ney was  entered  up  by  Mr  Bradford  for  plaintiff,  who  issued  a  scire 
facias  suggesting  breaches,  inasmuch  as  the  condition  was  for  an 
indemnity  about  a  title;  and  the  cause  was  tried,  and  recovery  for 
plaintiff.  I  refer  with  pleasure  to  that  gentleman's  understanding 
of  the  practice  as  applicable  to  the  present,  case.  In  two  subsequent 
cases  in  our  supreme  court,  Adams  v.  Bush,  5  Walts  289,  and  same 
book,  Duffy  v.  Lytle,  p.  120,  the  principle  contended  for  is  fully 
established  by  the  court.  On  this,  as  well  the  other  point  of  the  case, 
the  defendant  is  entitled  to  judgment. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  judgment  upon  which  the  writ  of  scire  facias 
quare  executio  non  was  issued  here,  has  been  treated  and  considered 
by  the  counsel  for  the  defendant  as  conditional,  and  like  to  a  bond 
given  in  a  specific  sum  of  money  conditioned  for  saving  the  obligee 
harmless  and  keeping  him  indemnified  from  loss  or  damage.  The 
judgment  however,  as  it  appears  on  the  record,  is  absolute  and  un- 
conditional. But  the  instrument  given  by  the  plaintiff  to  the  defen- 
dant, bearing  even  date  with  the  judgment  and  referring  to  it,  may 
be  considered  in  the  nature  of  a  defeasance  to  it;  though  still,  taking 
it  altogether  and  as  explanatory  of  the  object  and  design  of  the  judg- 
ment, it  is  obvious  that  it  was  intended  not  merely  to  save  the  plain- 
tiff "harmless  from  all  loss  or  damage  by  reason  of  the  replevin  bond" 
therein  mentioned,  but  likewise  "to  secure  him  from  any  liability  to 
Inss  or  damage"  by  reason  of  the  plaintiff's  having,  as  sheriff,  executed 
the  writ  of  replevin,  wherein  George  Williams,  Jun.,  the  son  of  the 
defendant  here,  as  it  is  alleged,  was  the  plaintiff  against.  John  Smith 
and  Alexander  M'Clintock,  named  therein  as  defendants.  By  the 
eleventh  section  of  the  act  of  1772,  authorising  the  sale  of  goods  dis- 
trained for  rent,  &c.,  the  sheriff  is  required  in  a  replevin  of  distress  for 
rent,  before  any  deliverance  be  made  of  the  distress,  to  take  in  his 
own  name,  from  the  plaintiff  and  one  responsible  person,  as  surely, 
a  bond  in  double  the  value  of  the  goods  distrained,  conditioned  for 
prosecuting  the  suit  with  effect  and  without  delay,  and  for  duly  re- 
turning the  goods  and  chattels  distrained,  in  case  a  return  shall  be 
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awarded.     He  is  also  required,  at  the  request  of  the  avowant  or 
person  making  cognizance,  to  assign  this  bond  to  him  ;  which  may 
be  sued  by  the  latter,  in  case  it  be  forfeited,  and  a  recovery  had  thereon 
in  his  own  name.     But,  notwithstanding  the  bond  in  such  case  is 
made  assignable  to  the  defendant  in  the  replevin,  still  the  sheriff 
remains  responsible  to  him  for  the  sufficiency  or  ability  of  the  obligees 
in  the  bond,  either  to  return  the  distress  if  it  should  be  awarded,  or 
to  pay  the  value  thereof  to  the  defendant  in  the  replevin.     See  Mur- 
dock  v.  Will,  1  Doll  341  ;  Oxley  v.  Coperthwaite,  1  Dali  349 ;  Pearce 
v.  Humphreys,  14  Serg.  fy  Raiole  23;  Commonwealth  v.  Rees,  3 
Whartori's  Rep.   124.      And  if  it  should  happen,  as  is  said  by  the 
counsel  for  the  defendant  in  error  to  have  been  the  case  here,  that 
the  sheriff  executed  the  replevin  and  made  deliverance  of  the  distress 
without  taking  any  bond  at  all,  then  upon  stronger  ground  and  with 
more  reason  still  is  the  sheriff  liable  to  the  defendant  in  the  replevin, 
for  a  return  of  the  goods  distrained  or  the  value  thereof.     Such  then 
being  the  responsibility  of  the  sheriff,  it  cannot  be  doubted  that  in 
such  case  he  would  be  liable  to  be  sued  and  might  be  compelled  to 
pay  the  value  of  the  goods  as  found  by  the  jury  in  the  replevin,  upon 
a  return  of  elongatur  being  made  to  the  writ  de  retorno  habendo,  after 
having  been  sued  out  and  so  returned,  as  was  done  here.   But  whether 
the  plaintiff  here,  as  sheriff,  took  such  bond  or  not,  as  is  directed  by 
the  act,  still  he  was  not  restrained  by  it  or  any  other  law  from  taking 
a  security  that  would  not  only  save  him  harmless  from  all  loss  or 
damage  which  might  accrue  from  his   having  executed  the  writ  of 
replevin,  but  also  to  secure  him  from   becoming  liable  at  all  to  loss 
or  damage  by  reason  thereof;  which  would  seem  to  have  been  what 
was  intended  here,  as  may  be  plainly  collected  from  the  occasion  of 
taking  the  judgment,  as  mentioned  in  the  defeasance,  and  from  the 
terms  of  the  latter.     Now  though  the  plea  of  non  damnificatus  may 
be  the  proper  plea  when  the  condition  is  merely  to  indemnify  and  save 
harmless,  yet  it  is  not  so  when  the  condition  is  to  discharge  or  acquit 
the  plaintiff  from  liability,  as  from  a  bond  or  other  thing  done  or  given 
by  him  creating  a  liability.     In  this  latter  case,  the  defendant  in 
pleading  must  set  forth  affirmatively  the  special  manner  of  perform- 
ance, and  show  that  the  plaintiff  has  been  acquitted  of  his  liability, 
and  in  what  way  it  has  been  effected.     King  v.  Hobbs,  Cro.  Ellz. 
914;    Brett  v.  Andrews,   1  Leon.  71,  72;  Mather  v.  Mills,  3  Mod. 
252  ;  Harris  v.  Pett,  Carth.  375  ;  S.  C.,  5  Mod.  243.     It  would  seem 
that  if  any  replevin  bond  ever  was  taken  here,  none  is  now  to  be 
found,  and  that  the  judgment  given  by  the  defendant  to  the  sheriff 
has  been  resorted  to  by  the  defendants  in  the  replevin,  instead  of 
going  against  the  sheriff  himself,  in  order  to  recover  the  value  of  the 
goods  distrained  and  the  costs  of  the  replevin  accruing  after  the 
appeal  thereon  from  the  award  of  the  arbitrators.     To  this  we  do  not 
see  that  any  good  objection  can  be  made,  either  in  law  or  equity. 
The  sheriff  by  the  result  of  (he  proceeding  in  the  replevin  suit  became 
clearly  liable  to  the  defendants  therein  for  the  return  of  the 
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distrained  or  else  to  the  payment  of  the  value  of  them,  which  was 
fixed  by  the  verdict  of  the  jury  and  the  judgment  of  the  court  in  the 
action  of  replevin  at  380  dollars  and  30  cents.  The  goods  however, 
as  it  appears  by  the  return  made  to  the  court  de  retorno  habendo,  have 
been  eloigned,  and  therefore  are  not  to  be  had  ;  nor  can  the  plaintiff 
in  the  replevin  be  found,  as  is  shown  by  the  return  to  the  writ  of  ca- 
pias ad  satisfaciendum  issued  against  him  upon  the  judgment  therein ; 
so  that  the  only  remedy  remaining  to  the  defendants  in  the  replevin 
would  seem  lo  be  either  an  action  against  the  sheriff  or  an  execution 
upon  the  judgment  here  in  question.  The  sheriff  having  become 
liable  to  them,  as  it  appears,  by  reason  of  his  having  executed  the 
writ  of  replevin  without  taking  a  bond  from  the  plaintiff  therein  with 
at  least  one  sufficient  surely,  is  entitled  to  proceed  upon  this  judg- 
ment against  the  defendant  in  order  to  relieve  himself  from  such 
liability ;  or  he  may  permit  the  defendants  in  the  replevin  to  assume 
a  control  over  it,  and  to  proceed  to  recover  by  execution  thereon  the 
value  of  the  goods  distrained  as  fixed  by  the  jury  in  the  replevin, 
that  is,  380  dollars  and  30  cents,  with  interest  thereon  from  the  date 
of  the  verdict,  together  wilh  the  costs  of  this  action  and  those  of  the 
replevin  which  accrued  after  the  time  of  the  appeal  taken  from  the 
award  thereon  of  the  arbitrators.  And  if  the  sheriff  were  to  refuse 
such  permission,  I  am  inclined  to  believe  that  the  defendants  in  the 
replevin  might  claim  it  as  matter  of  right.  It  appears  to  me  that  they 
being  creditors  as  it  were,  and  the  sheriff  having  become  by  his 
liability  surety  for  the  payment  of  what  may  be  considered  the  debt 
owing  to  them  by  the  plaintiff  in  the  replevin  as  the  principal  debtor, 
have  a  right  in  equity  lo  claim  the  benefit  of  the  judgment  or  that 
of  any  other  security  taken  by  the  sheriff  to  acquit  and  discharge 
him  from  his  liability  to  pay  the  debt. 

Under  every  view  that  can  be  fairly  taken  of  this  case,  we  are  sat- 
isfied that  the  plea  of  the  defendant  is  insufficient ;  that  the  judg- 
ment of  the  court  below  in  his  favour  must  therefore  be  reversed, 
and  judgment  entered  for  the  plaintiff  for  450  dollars  debt  and  298 
dollars  damages,  besides  the  costs  in  the  replevin  which  accrued  sub- 
sequently to  the  appeal  therein  from  the  award  of  the  arbitrators, 
with  the  costs  of  this  action  ;  and  the  record  remanded  to  the  court 
below  that -the  judgment  here  may  be  carried  into  effect. 

Judgment  reversed,  and  judgment  for  the  plaintiff. 
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It  is  too  late  to  move  to  quash  an  appeal  from  an  award  of  arbitrators  on  the 
ground  that  costs  were  not  paid,  after  three  terms  have  gone  by  and  issue 
joined. 

ERROR  to  Venango  county. 

William  T.  Jones  against  Hiram  L.  Brown.  Appeal  from  the  judg- 
ment of  a  justice.  The  cause  was  referred  to  arbitrators,  who  reported 
in  favour  of  the  plaintiff  for  1 1  dollars  50  cents.  The  plaintiffappealed 
on  the  19th  of  April  1837,  and  paid  all  costs  except  the  attorney's  fee 
and  costs  which  accrued  before  the  justice.  February  term  1838  defen- 
dant pleaded  to  issue.  On  the  27th  of  March  1838  motion  to  quash 
for  the  non  payment  of  the  costs,  which  was  denied  by  the  court ; 
and  the  same  day  tried,  and  verdict  for  plaintiff  for  51  dollars. 

The  error  assigned  was,  that  the  court  refused  to  quash  the 
appeal. 

Galbreath,  for  plaintiff  in  error. 

Riddle,  contra,  whom  the  court  declined  to  hear. 

PER  CURIAM. — After  a  plea,  the  motion  to  quash  was  too  late. 
The  appellee  might  dispense  with  payment  of  costs ;  and  he  did 
dispense  with  it,  by  omitting  to  move  at  the  first  opportunity,  and 
before  he  had  taken  any  other  step  in  the  cause. 

Judgment  affirmed. 


VII. — 2  M* 
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M'Culloch  against  Hutchinson. 

B.  being  in  insolvent  circumstances  executed  to  M.  an  assignment,  absolute 
upon  its  face,  of  a  stock  of  goods  and  delivered  possession.  Upon  proof  of  an 
agreement  between  the  parties  that  M.  should  sell  the  goods,  and  after  satisfy- 
ing a  debt  due  to  himself  that  he  should  pay  the  residue  to  B.,  the  transaction 
was  held  to  be  fraudulent  and  void. 

ERROR  to  the  common  pleas  of  Mleghany  county. 

M'Culloch  &  M'Donald  against  Samuel  Hutchinson.     Trespass. 

The  facts  of  this  case  are,  substantially,  these : 

Peter  Benninger  and  his  brother  Robert  wishing  to  establish  a 
store  for  the  sale  of  dry  goods,  groceries,  &c.,  in  the  village  of 
Miller's  Eddy,  in  Armstrong  county,  purchased  from  the  present 
plaintiffs  a  quantity  of  articles  suited  to  their  business  amounting  in 
all  to  about  1100  dollars;  and  also  purchased  from  Messrs  E.  A. 
Brown  &  Co.  dry  goods  to  the  amount  of  about  1000  dollars. 

The  Benningers  opened  store  in  the  fall  of  1836.  On  the  12th  of 
June  1837  they  confessed  judgment  in  Armstrong  county  in  favour 
of  Messrs  E.  A.  Brown  &  Co.,  for  the  use  of  Baird  &  Huey,  for  the 
sum  of  449  dollars  81  cents,  being  the  balance  due  upon  the  dry 
goods  delivered  by  the  plaintiffs  in  the  judgment  to  the  defendants. 

In  the  month  of  July  1837  Benninger  visited  Pittsburgh,  and 
offered  to  the  plaintiffs  to  sell  out  the  store  to  them,  in  consequence 
of  his  fear  that  he  would  not  be  able  lo  carry  on  business  much 
longer  ;  his  assortment  being  broken  and  the  worst  part  of  the  stock 
remaining  on  hand.  This  proposition  was  acceded  to  by  the  plain- 
tiffs; and  on  the  13th  of  July  1837  a  bill  of  sale  was  executed  by 
P.  Benninger  to  the  plaintiffs. 

In  pursuance  of  that  bill  of  sale  Mr  Lewis  and  Mr  Black,  both 
clerks  of  the  plaintiffs,  went  to  Miller's  Eddy  and  made  an  inventory 
of  the  goods  in  the  store  amounting  to  504  dollars  99  cents,  boxed 
up  the  goods,  and  locking  the  door  of  the  store  returned  with  the 
key  to  Pittsburgh.  Lewis  afterwards  returned  and  acted  as  the  agent 
of  the  plaintiffs  in  conducting  the  business  of  the  store.  Other  arti- 
cles were  added  to  the  old  stock  by  the  plaintiffs  for  the  purpose  of 
keeping  up  the  assortment. 

In  August  or  September  1837,  and  whilst  Lewis  was  thus  acting 
for  the  plaintiff;!,  an  execution  was  issued  upon  the  judgment  in 
favour  of  E.  A.  Brown  &  Co.  to  the  use  of  Baird  &  Huey  v.  P.  &  R. 
Benninger,  a  levy  was  made,  and  a  sale  had  of  the  goods  in  the  store; 
the  defendant,  executing  the  writ  as  the  sheriff  of  Armstrong  county, 
for  which  he  is  now  sued. 
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This  bill  of  sale  or  assignment,  all  hough  absolute  on  its  face, 
without  condition,  reservation  or  restriction,  is  shown  to  have  been 
executed  by  Benninger  and  accepted  by  the  plaintiffs,  \viili  an  intent 
inconsistent  with  the  terms  of  the  paper  itself. 

Peter  Benninger  testified  that  at  the  time  the  bill  of  sale  was  exe- 
cuted, he  owed  to  the  plaintiffs  a  balance  of  280  dollars ;  that  in 
giving  the  bill  of  sale  it  was  understood  and  agreed  upon  by  the 
plaintiffs  and  himself,  that  they  were  to  take  the  property  and  the 
books  of  the  concern,  and  after  paying  themselves  pay  over  the  excess 
to  him  or  to  his  order. 

He  further  stated  that  when  the  bill  of  sale  was  given  he  expected 
to  be  able  to  go  on  after  some  time  in  the  store  himself,  after  M'Cul- 
lough  &  M'Donald  were  paid. 

James  Black,  the  clerk  of  the  plaintiffs,  also  testified  to  the  under- 
standing between  Benninger  and  the  plaintiffs  as  to  the  control  given 
to  Benninger  over  the  balance  beyond  paying  the  claim  of  the  plain- 
tiffs, and  repeats  a  declaration  made  by  him  to  Benninger,  that  "we 
(plaintiffs)  wanted  nothing  but  our  own,  arid  that  after  that  was 
received,  that  he  certainly  would  get  the  balance." 

The  court  below  (Dallas,  President)  instructed  the  jury  that  the 
transfer  was  fraudulent  and  void,  and  vested  no  right  to  the  goods 
in  the  plaintiff.  Verdict  for  defendant. 

Shaler,  for  plaintiff  in  error,  relied  upon  6  Watts  151. 

Melcalf  and  Forward,  for  defendant  in  error,  cited,  6  Watts  249. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — By  the  statute  of  13  Elizabeth,  c.  5,  which  is  in 
force  here,  and  which  has  been  considered  as  made  in  affirmance  of 
the  common  law,  conveyances  by  debtors  to  the  end,  purpose  and  in- 
tent to  delay,  hinder  or  defraud  creditors  in  the  recovery  of  their  debts, 
are  declared  fraudulent  and  void  as  against  such  creditors.  The 
statutes  on  this  subject  are  liberally  expounded  for  the  protection  of 
creditors,  and)  to  meet  the  schemes  and  devices  by  which  a  fair  ex- 
terior may  be  given  to  that  which  is  in  reality  collusive.  The 
means  may  be  varied,  but  the  words  of  the  law  are  general,  and  em- 
brace them  all.  A  bill  of  sale  by  a  debtor  to  one  preferred  creditor, 
purporting  on  its  face  to  be  an  absolute  conveyance  of  the  goods  of 
the  debtor  at  a  fixed  price,  but  in  reality  accompanied  with  a  secret 
trust  that  the  creditor  shall  hold  and  dispose  of  the  goods  for  the 
discharge  of  a  debt  much  less  in  amount  and  pay  over  the  balance 
to  the  debtor,  is  manifestly  a  contrivance  by  which  other  creditors 
may  be  hindered  and  prevented  in  the  recovery  of  their  debts.  It  is 
the  secrecy  of  this  trust,  a  trust  incompatible  with  that  which  ap- 
pears on  the  face  of  the  transaction,  that  constitutes  its  illegality. 
When  the  trust  openly  constitutes  a  part  of  a  verbal  assignment,  or 
is  apparent  on  the  face  of  a  written  instrument,  no  harm  is  done. 
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The  creditor  is  informed  of  the  nature  of  the  conveyance  and  of  the 
destination  of  the  property,  so  that  he  can  with  full  information 
avail  himself  of  his  legal  remedies  for  a  resort  to  that  surplus.  No 
more  is  effected  by  a  conveyance  with  such  a  stipulation  on  the  face 
of  it,  than  the  law  would  annex  without  it:  and  assignments  of  this 
description  were  accordingly  held  by  this  court  to  be  legal  in  the 
cases  of  Livingston  v.  Bell,  3  Walls  198,  and  Rahn  v.  M'Elrath,  6 
Watts  151.  But  there  is  another  class  of  cases,  where  the  trust  is 
secret  and  the  creditor  liable  to  be  misled  and  deceived  and  thrown 
off  his  guard,  and  the  debtor  enabled  to  collude  with  the  assignee 
for  the  appropriation  of  the  surplus  to  his  private  use,  without  fear 
from  the  interposition  of  the  law  to  compel  him  to  apply  it  to  the 
payment  of  his  other  debts.  Passmore  v.  Eld  ridge,  12  Serg.  fy 
Rawle  198.  A  preference  may  be  given  by  a  debtor,  though  insol- 
vent, to  an  honest  creditor.  A  sale  may  be  made  by  such  debtor  at 
a  specified  price.  But  honesty  and  fair  dealing  require  that  the  truth 
of  the  transaction  should  concur  with  its  appearances  ;  that  the  whole 
truth  should  be  developed,  and' that  the  transaction  should  not  wear 
the  aspect  of  a  simple  sale  or  preference,  and  yet  in  fact  be  merely  a 
disguise  or  colour,  by  means  of  which  the  debtor  is  enabled  to  enjoy  a 
secret  interest  in  and  control  over  the  goods  and  their  proceeds  of 
which  other  creditors  are  not  informed  by  the  proceeding  itself. 

It  is  thus  said  by  Tilghman,  C.  J. :  "there  is  no  intimation  on 
the  face  of  the  deed  of  the  reservation  of  any  part  for  the  benefit 
of  the  debtor:  therefore,  if  there  was  any  such  reservation  it  was 
secret;  at  least  it  was  not  disclosed  in  such  a  manner  that  the  other 
creditors  could  come  to  the  knowledge  of  it  by  inspection  of  the 
writing.  In  what  a  situation  then  are  they  placed  1  If  one  of 
them  lays  an  execution  on  the  hides,  the  deed  is  produced  by  which 
they  are  protected;  and  yet  the  debtor  by  this  private  agreement  is 
entitled  to  part  of  them.  What  is  ihis  but  a  collusion  between  the 
debtor  and  a  preferred  creditor  to  protect  the  property  of  the  debtor 
from  the  execution  of  other  creditors'?  It  falls  directly  within  the 
words  and  spirit  of  the  statute  of  13  Elizabeth."  12  Serg.  fy  Rawle 
201. 

In  the  present  instance  the  debtors  were  insolvent;  and  other 
creditors  had  obtained  judgment  against  them,  when,  by  an  arrange- 
ment with  the  plaintiffs,  the  debtors  made  an  absolute  bill  of  sale  in 
writing  of  their  store  of  goods  to  the  plaintiffs  to  the  value  of  504 
dollars  99  cents,  purporting  to  be  in  consideration  of  350  dollars,  and 
delivered  them  possession;  but  all  this  was  accompanied  with  a  pri- 
vate verbal  understanding,  that  the  plaintiffs  were  to  hold  them,  not 
as  their  own,  but  in  order  to  carry  on  the  store  and  dispose  of  the 
goods,  and  first  pay  themselves  the  amount  of  the  debt  due  to  them, 
then  amounting  to  but  280  dollars,  after  receipt  of  which  the  balance 
was  to  be  paid  over  to  the  debtors.  It  was  while  the  goods  were 
thus  held  under  the  assignment  that  the  plaintiffs  in  the  judgment 
issued  their  execution  and  sold  the  goods,  on  the  ground  that  the 
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conveyance  was  in  law  fraudulent  and  void  :  and  we  are  of  opinion, 
that  the  fact  proved  in  the  case,  and  which  is  uncontroverted,  of  the 
existence  of  this  private  arrangement,  renders  the  transaction  a  fraud 
per  se  \  that  it  is  a  conveyance  to  the  end,  purpose  and  intent  to  hin- 
der and  prevent  creditors  within  the  words  and  meaning  of  the 
statute  of  Elizabeth ;  and  that  there  was  no  error  in  the  court  below 
charging  the  jury  to  that  effect. 
Judgment  affirmed. 


Morrison  against  Wurtz. 

A  purchaser  at  a  sheriff's  sale,  before  his  deed  has  been  acknowledged,  has 
an  inceptive  interest  in  the  land  by  the  contract,  which  may  be  bound  by  the 
lien  of  a  judgment. 

ERROR  to  the  common  pleas  of  Somerset  county. 

Maurice  and  William  Wurtz  for  the  use  of  William  Meredith 
against  Abraham  Morison.  Case  stated  in  the  nature  of  a  special 
verdict. 

The  above  named  plaintiff,  on  the  21st  of  November  1818,  ob- 
tained a  judgment  by  confession  against  John  Coffroth  in  the  above 
named  court.  A  fieri  facias  issued  upon  the  judgment  returnable  to 
August  term  1820,  No.  70,  which  was  levied  upon  a  house  and  half 
lot  in  the  borough  of  Somerset.  A  pluries  venditioni  exponas  issued, 
returnable  to  August  term  1822,  No.  33,  and  J he  properly  was  sold 
to  the  defendant  for  575  dollars.  John  Coffroth's  title  to  this  pro- 
perty was  derived  as  follows.  A  judgment  had  been  obtained  by  the 
Alleghany  Bank  of  Pennsylvania,  indorsee  of  John  Coffroth,  against 
Henry  Ankeny,  upon  which  an  alias  venditiuni  exponas  issued,  re- 
turnable to  May  term  1818,  No.  50;  part  of  the  property  therein 
mentioned,  to  wit  the  house  and  half  lot  above  mentioned,  was  sold 
to  said  CofTroth  for  1102  dollars,  and  the  money  paid  to  A.  Morrison, 
attorney  of  the  bank.  On  the  18th  of  November  following  the  she- 
riff made  and  executed  a  deed  for  said  property.  This  deed  was 
acknowledged  on  the  5th  of  December  1818.  On  the  same  day  a 
judgment  was  entered  in  the  said  court  in  favour  of  Roland  and 
iSegur  against  the  said  John  Coffroth.  The  question  for  the  consi- 
deration of  the  court  is,  whether  the  defendant  is  entitled  to  retain 
the  amount  of  the  sale  on  Maurice  and  Wurtz's  execution,  and  ap- 
ply it  to  the  judgment  of  Roland  and  Segur,  or  whether  it  ought  to 
be  applied  to  the  judgment  of  Maurice  and  Wurtz.  If  the  court 
should  be  of  opinion  with  the  plaintiffs  that  the  proceeds  of  the 
sale  should  be  applied  to  the  judgment  of  Maurice  and  Wurtz, 
then  judgment  is  to  be  entered  in  their  favour  against  the  defendant 
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for  the  sum  of  575  dollars,  with  interest  from  the  time  of  sale  ;  but 
if  the  court  should  be  of  opinion  that  the  judgment  of  Roland  and 
Segur  should  he  first  satisfied  from  the  sale,  judgment  is  to  be  en- 
tered for  the  defendant. 

The  court  below  (Thompson,  President)  rendered  a  judgment  for 
the  plaintiff. 

C.  Forward  and  J.  B.  Alexander,  for  plaintiff  in  error,  cited,  3 
Walts  403;  2  Rawle  188;  13  Serg.  fy  Rawle  332;  4  Watts  58;  5 
Watts  205. 

Howel  and  Ewing,  for  defendant  in  error,  cited,  1  Hall's  Law 
Journal  91 ;  5  Serg.  fy  Rawle  161 ;  8  Serg.  fy  Rawle  440. 

PER  CURIAM. — When  this  court  determined,  as  it  did  since  the 
argument  in  Stoever  v.  Rice,  3  Whart.  Rep.  24,  that  a  sale  by  a 
sheriff  is  attended  with  the  ordinary  consequences  of  a  sale  by  an 
individual,  it  decided  the  point  before  us.  The  purchaser  may  not 
be  entitled  to  the  possession  or  the  rents  and  profits  before  his  deed 
has  been  acknowledged,  but  he  has,  by  the  contract,  an  inceptive 
interest  in  the  soil,  which  may  be  bound  by  a  judgment,  on  the  prin- 
ciple of  Clarkhuff  v.  Anderson,  3  Binn.  4,  and  which,  when  per- 
fected by  payment  and  a  conveyance,  gives  the  incumbrancer,  by 
relation,  the  benefit  of  his  security  to  the  extent  of  the  whole  estate. 
The  plaintiff  therefore  was  clearly  entitled  to  priority. 

Judgment  affirmed. 


Ragan's  Estate. 

In  a  proceeding  in  partition  and  valuation,  it  is  essential  that  all  the  parties 
interested  should  have  notice  ;  and  although  the  sheriff's  return  that  the  parties 
in  interest  were  present  is  prima  facie  evidence  of  notice  to  all,  yet  it  is  not 
conclusive. 

Upon  an  objection  to  the  proceedings  for  want  of  notice  to  one  of  the  persons 
in  interest,  it  is  no  answer  to  show  that  such  person  had  been  advanced  to  the 
full  amount  of  his  share. 

In  such  proceeding  it  is  necessary  that  all  persons  in  interest  should  be 
named.  Hence,  the,  omission  to  name  a  mother  who  represented  the  interest 
of  a  deceased  child  is  fatal  to  the  proceeding. 

The  alienee  of  the  eldest  son  is  entitled  to  the  first  choice  of  the  estate  at  the 
valuation. 

APPEAL  from  the  decree  of  the  orphan's  court  of  Beaver  county 
confirming  to  William  Taylor,  at  the  valuation,  the  real  estate  of 
Zachariah  Ragan  deceased. 
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This  proceeding  was  commenced  upon  the  petition  of  Collins  Ra- 
gan,  who  set  out  in  his  petition  that  his  father  died  intestate  in  Oc- 
tober 1827,  leaving  a  widow  named  Mary,  and  issue  eight  children, 
to  wit:  "Collins,  Alexander  (who  had  received  his  share  of  the  es- 
tate), Joab,  since  deceased,  leaving  one  child  named  Zachariah, 
Elizabeth,  married  to  John  Sutton,  James,  Zachariah,  Harriet, 
Nancy,  and  Polly,  seised  of  a  tract  of  Ian4,  &c."  The  writ  of  parti- 
tion issued  on  the  18th  of  April  1835.  The  inquest  found  that  the 
estate  would  so  divide  as  to  accommodate  only  two  of  the  heirs,  and 
they  valued  each  division.  The  inquisition  was  thus  concluded: 
"in  witness  whereof  as  well  the  said  sheriff  as  the  inquest  aforesaid 
to  this  inquisition,  in  the  presence  of  the  parlies,  interchangeably  set 
their  hands  and  seals,"  &c.  This  inquisition  was  confirmed  on  the 
4th  of  June  1835;  and  on  the  7th  of  December  1836  the  court 
granted  a  rule  on  the  heirs  to  appear  at  the  next  term  (March  1837) 
to  accept  or  refuse  the  said  estate  at  the  valuation  ;  when  William 
Taylor,  who  was  the  alienee  of  the  eldest  son  and  of  some  of  the 
other  heirs,  appeared  and  took  both  parts  at  the  valuation,  and  en- 
tered into  recognizance  according  to  the  act  of  assembly,  the  court 
having  decreed  the  same  to  him. 

Mary  Ragan,  the  mother  of  the  children  and  the  guardian  of  the 
two  youngest,  ones,  filed  exceptions  to  the  proceedings. 

1.  That  notice  was  not  served  upon  all  the  heirs  of  the  time  and 
place  of  holding  the  inquisition,  nor  of  the  rule  upon  the  heirs  to 
accept  or  refuse  the  estate  at  the  valuation.     Alexander  had  no  no- 
tice. 

2.  Because  William  Taylor  was  permitted  to  take  the  estate  at 
the  valuation. 

3.  Because  Lucinda  Ragan,  one  of  the  heirs  living  at  the  decease 
of  Zachariah  Ragan,  was  not  named  in  the  petition  for  the  writ  of 
partition. 

Roberts  and  Shannon,  for  plaintiff  in  error,  cited,  4  Binn.  99,  226; 
1  Ball  376. 

Shaler,  for  defendant  in  error, 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  is  the  duty  of  the  sheriff,  in  obedience  to  his  writ, 
1o  give  due  .notice  of  the  making  the  partition  to  all  the  parties  in 
interest.  The  performance  of  this  duty  by  the  sheriff  in  this  case 
only  nppears  from  the  inquisition  itself,  signed  by  the  jurors  and 
sheriff,  in  which  it  is  attested  that  the  partition  was  made  in  the 
presence  of  the  parties.  Although  it  does  not  expressly  appear  that 
all  the  parties  were  present,  yet  we  attach  but  little  weight  to  this 
omission,  as  we  should  presume  that  all  things  which  the  act  Re- 
quires from  the  officer  had  been  performed.  But,  notwithstanding  that 
the  attestation  of  the  jurors  and  the  sheriff  is  prima  facie  evidence 
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of  the  fact  of  notice  or  that  the  parties  were  present,  yet  it  is  not 
conclusive  evidence  ;  and  it  is  competent  to  show,  on  the  return  of 
the  inquisition,  that  this,  which  is  absolutely  essential  to  the  validity 
of  the  partition,  has  been  wholly  neglected  or  wilfully  omitted.  Now, 
so  far  as  Alexander,  who  was  one  of  the  sons,  is  concerned,  it  is  ad- 
mitted that  he  neither  had  notice  nor  was  he  present  at  the  inquisi- 
tion ;  but  it  is  said  he  wag  not  entitled  to  notice,  nor  had  he  any 
right  to  participate  in  the  proceedings,  because  he  was  advanced  to 
the  full  value  of  his  share  in  the  estate  in  the  lifetime  of  the  father. 
I  cannot  perceive  the  force  of  this  reason.  It  is,  to  be  sure,  stated 
in  the  petition,  that  Alexander  received  his  full  share  of  the  estate  ; 
but  this  allegation  does  not  seem  to  have  undergone  any  judicial  in- 
vestigation, either  before  the  inquest  was  awarded  or  afterwards ; 
nor  had  he  any  notice  of  the  process  in  any  of  its  stages,  nor  was  he 
present  at  the  execution  of  the  writ.  But  this  we  deem  indispensa- 
ble ;  for  otherwise  the  right  of  a  party  in  interest  might  be  forever 
concluded  or  greatly  prejudiced,  which  is  contrary  to  that  natural 
justice  which  requires  that  every  person  who  is  interested  should  be 
summoned  and  heard.  3  JWod.  378.  It  is  worse  than  idle  to  al- 
lege that  Alexander  had  no  interest,  and  was  not,  for  that  reason, 
entitled  to  a  hearing,  for  he  might  have  shown,  had  an  opportunity 
been  given  him,  that  the  allegation  in  this  petition  was  untrue.  The 
receipt  on  which  they  rely  does  not  purport  to  be  a  discharge  in  full. 
It  is  an  acknowledgement  of  the  receipt  of  a  sum  of  money  to  go,  as 
it  is  expressed,  towards  his  part  of  the  estate,  which  may  or  may  not 
be  a  full  equivalent  for  his  share.  There  is  this  uncertainty  arising 
on  the  face  of  the  written  document ;  and  it  is  not  the  proper  time  to 
inquire,  even  if  we  had  the  means,  whether  the  sum  of  382  dollars 
amounts  to  the  full  value  of  his  purpart.  That  question  should  have 
been  investigated  and  decided  by  the  orphan's  court  in  a  preliminary 
stage  of  the  proceedings,  before  they  awarded  an  inquest. 

In  the  proceedings  for  the  partition  and  valuation  of  an  intestate's 
real  estate  it  is  necessary  that  the  parties  in  interest  be  named  in 
the  petition,  decree  and  notice,  when  known.  Act  of  the  14th  of 
April  1835.  The  intestate  left  nine  children,  one  of  whom,  Lu- 
cinda,  is  since  dead.  This  circumstance  is  no  where  noticed  on  the 
record,  although  on  her  death  a  life  estate  in  her  purpart,  by  the  in- 
testate laws,  goes  to  the  mother.  The  widow  has  not  merely  an 
interest  in  that  capacity,  but  in  respect  of  the  freehold,  which  the  law 
casts  upon  her.  This  material  fact,  it  is  very  clear,  by. a  fair  con- 
struction of  the  act  of  1835,  should  have  been  stated  in  the  petition, 
or  should  have  been  noticed  in  the  decree  of  the  orphan's  court ;  for 
otherwise  she  may  be  deprived  of  a  valuable  right  which  she  un- 
questionably has  in  the  estate.  As  she  is  no  party,  as  to  that  right 
the  presumption  is,  she  was  neither  summoned  nor  present  at  the 
partition  ;  at  any  rate  there  can  be  no  presumption  against  her 
arising  from  the  finding  of  the  inquisition.  That  she  was  not  repre- 
sented as  the  heir  of  Lucinda  is  not  denied  ;  and  if  the  requisition  of 
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the  law  had  been  observed  she  might  have  prevailed  on  the  inquest 
to  put  a  higher  value  on  the  property.  At  any  rate  an  opportunity 
should  have  been  given  her  for  that  purpose,  by  a  notice  to  her  as 
the  representative  of  her  deceased  daughter.  In  Walton  t>.  Willis,  1 
Doll.  376,  a  partition  in  the  orphan's  court  was  set  aside  because  no 
provision  was  made  for  a  tenant  by  the  curtesy,  his  name  not  being 
mentioned  in  the  decree  of  the  court.  That  case  is  very  like  the 
present.  In  Jenks  v.  Brown,  3  Johns.  Rep.,  it  is  held,  that  where 
one  of  several  tenants  in  common  had  alienated  his  share,  and  the 
plaintiff's  petition  proceeded  as  if  no  such  alienation  had  been 
made,  by  giving  notice  to  the  original  co-tenants,  without  taking 
notice  of  the  grantee,  the  judgment  in  partition  was  void.  There 
the  parties  acted  under  a  mistake,  but  still  it  was  decided  that  the 
omission  to  bring  the  party  properly  into  court  rendered  the  proceed- 
ings wholly  inoperative.  The  principle  that  governed  the  court  in 
Jackson  ».  Brown  rules  this  case,  for  the  observance  of  the  rule  is  just 
as  requisite  to  protect  the  rights  of  the  heirs  as  the  grantee  or  alienee. 
The  point  in  Jackson  v.  Brown  was  decided  in  an  ejectment,  but 
here  the  objection  is  taken  on  the  return  of  the  inquest,  when  the 
court  can  examine  and  correct  any  irregularities  which  may  have 
occurred  without  detriment  or  prejudice  to  the  right  of  any  person. 
It  is  competent  to  the  parties  to  institute  other  proceedings  in  which 
these  errors  may  be  corrected,  and  no  injustice  can  result  from  a 
reversal  of  the  partition.  All  the  parlies,  including  the  grantors  and 
the  widow,  may  be  regularly  notified  ;  and,  if  necessary,  the  fact  of 
the  advancement  or  the  alienation  of  part  of  the  property  may  be 
decided  by  the  orphan's  court,  or  by  a  jury  on  an  issue  to  be  directed 
by  them. 

What  has  already  been  sai'd  might  render  unnecessary  a  decision  on 
the  next  question  ;  but  as  it  has  not  been  expressly  ruled,  we  think  it 
better  to  express  an  opinion  on  the  point  whether  the  alienee  of  one  of 
the  sons  succeeds,  by  virtue  of  the  alienation,  to  his  right  of  election 
under  the  act  of  the  29th  of  March  1832.  In  4  Binn.  226  the  chief 
justice,  with  his  characteristic  caution,  avoids  giving  an  opinion  on 
the  point,  but  leaves  it  an  open  question  on  the  act  of  1794.  In 
Hershev.  Brenneman,  6  Serg.  <$•  Reticle  3,  it  is  held  that  the  children 
of  the  oldest  son  of  an  intestate,  who  died  in  the  lifetime  of  an  intes- 
tate, succeeded  as  well  10  the  priority  of  choice  which  the  father 
would  have  had  if  he  had  survived  the  intestate  as  to  his  share  of 
his  estate.  This  decision  is  made  on  the  equity  of  the  statute;  and 
in  the  act  of  1832  the  right  of  choice  is  given  to  the  sons  successively, 
and  their  lineal  descendants,  an  alteration  in  the  words  of  the  law 
suggested  by  the  decision  of  the  court  in  Heishe  t>.  Brenneman.  In 
no  respect  is  there  any  change  made  in  the  act  of  1794.  No  inten- 
tion appears  to  alter  the  law  as  it  was  ruled  under  the  previous  act. 
On  the  contrary,  the  act  of  1832  affirms  it  by  incorporating  in  words 
the  construction  which  had  been  given  to  it ;  and  this  it  must  be 
remarked  is  not  the  only  instance  of  the  kind  in  the  revised  code, 
vii. — 2  N 
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It  remains  then  to  inquire  wheat  has  been  the  construction  of  that 
act.  As  to  its  practical  construction  there  is  no  difficulty,  for  un- 
doubtedly the  practice  has  prevailed  in  all  parts  of  the  state  for  the 
alienee  to  petition  and  elect  in  the  same  manner  as  the  child  or 
children  whom  he  represents.  It  has  been  understood,  and  on  that 
supposition  the  profession  has  acted,  that  the  grantee  or  alienee  suc- 
ceeds as  well  to  the  right  of  choice  as  to  the  share  of  the  estate.  It 
would  be  mischievous  now  to  undertake  to  alter  an  established  prac- 
tice which  has  been  productive  of  neither  inconvenience  nor  injus- 
tice, and  which  would  have  the  effect  of  unsettling  the  titles  to  many 
estates.  The  practice  moreover  has  the  authority  of  the  common 
law  to  support  it.  Thus  lord  Coke,  in  his  Commentary  on  the  245th 
section  of  Lyttleton,  says :  "  and  here  a  diversity  is  to  be  observed 
between  the  case  of  a  partition  in  deed  by  the  act  of  the  parties,  for 
then  the  privilege  of  election  of  the  eldest  daughter  shall  not  descend 
to  her  issue,  and  when  the  law  doth  give  the  eldest  any  privilege, 
without  her  act,  then  that  privilege  shall  descend.  As  if  there  be 
divers  coparceners  of  an  advowson,  and  they  cannot  agree  1o  present, 
the  law  still  gives  the  first  presentment  to  the  eldest ;  and  this  privi- 
lege shall  descend  to  her  issue  ;  nay  her  assignee  shall  have  it,  and  so 
shall  her  husband  that  is  tenant  by  the  curtesy."  Co.  Litt.  166,  b., 
n.  2.  .Harris  &  Hales  v.  Nichols,  Cro.  El  18;  Hob.  107,  where  the 
doctrine  is  cited  with  approbation.  That  the  right  of  choice  is  not 
personal  is  also  shown  by  the  case  of  Hershe  v.  Brenneman,  for  if 
personal  it  could  not  descend  to  the  issue.  It  must  also  be  remarked 
that  it  has  been  the  practice,  as  in  England,  for  the  husband  to  pe- 
tition, in  right  of  his  wife,  for  a  partition  of  her  land,  and  that  this 
practice  has  received  the  sanction  of  the  court  in  Stoolfoos  v.  Jen- 
kins, 8  Serg.  #  Rawle  167. 
Proceedings  set  aside. 


Thompson  against  Milford.  • 

A,  in  taking  possession  of  a  tract  of  land  to  which  he  was  entitled,  ran  and 
marked  the  boundary  lines  of  his  claim,  as  he  supposed,  upon  the  ground,  but 
which  in  fact  embraced  about  twelve  acres  of  an  adjoining  survey  upon  which 
B  had  made  an  actual  settlement,  which  was  afterwards  consummated  by  pa- 
tent. A,  with  the  knowledge  of  B,  cleared  a  part  of  the  twelve  acres,  and 
fenced  and  occupied  it  for  more  than  twenty-one  years  :  held,  that,  by  the  sta- 
tute of  limitations,  he  was  entitled  to  hold  not  only  the  land  which  he  had 
cleared  and  fenced,  but  also  the  woodland  which  was  embraced  within  the 
lines  by  which  he  had  designated  his  claim. 

The  formality  or  informality  of  a  notice  to  take  depositions  depends  upon 
the  rule  of  court,  without  the  production  of  which,  an  exception  to  the  opinion 
of  the  court  below  on  the  subject  will  not  be  considered. 
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ERROR  to  the  common  pleas  of  Butler  county. 

This  was  an  action  of  ejectment  by  James  Milford  against  Henry 
Thompson,  which  involved  the  title  to  about  twelve  acres  of  land. 

The  facts  of  the  case  and  the  points  raised  are  all  distinctly  stated 
in  the  opinion  of  the  court. 

Purviance,  for  plaintiff  in  error,  as  to  the  rejection  of  the  depo- 
sitions, cited  6  Watts  456:  and  as  to  the  statuteof  limitations,  3  Watts 
72 ;  3  Watts  205. 

Pearson,  for  defendant  in  error,  on  the  first  point,  cited  5  Watts 
323  :  and  on  the  second,  6  Smith's  Laws  64  ;  1  Serg.  4*  Rawle  111; 
7  Serg.  $•  Rawle  129. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is  a  bill  of  exceptions  to  the 
opinion  of  the  court  below  rejecting  the  depositions  of  Samuel  and 
David  Hunter  respectively,  and  sustaining  the  objection  taken  to 
them  by  the  counsel  for  the  defendant  in  error,  who  was  the  plaintiff 
below,  that  the  notice  given  to  the  latter  of  the  time  and  place  of 
taking  them  was  not  signed  by  the  former  or  his  counsel.  The 
rule  of  the  court  below,  regulating  the  taking  of  depositions  of  wit- 
nesses has  not  been  produced  ;  and  without  having  it  before  us,  it 
would  be  improper  in  us  to  decide,  that  the  court  had  admitted  these 
depositions  erroneously,  though  it  may  be  that  they  were  not  taken 
in  conformity  to  the  rule  of  the  court  on  the  subject;  but  this  latter 
cannot  be  presumed.  The  party  alleging  the  error  ought  to  have 
shown  it,  by  producing  the  rule  and  pointing  out  some  fatal  depar- 
ture from  it ;  otherwise  we  are  bound  to  presume  that  the  court  de- 
cided correctly.  This  error  therefore  is  not  sustained. 

The  second  and  third  errors  embrace  the  same  matter,  and  raise 
a  question  of  some  importance,  upon  the  solution  of  which  the  title 
to  the  land  in  dispute  here  would  seem  to  turn. 

These  errors  are  exceptions  to  the  charge  delivered  by  the  court  to 
the  jury.  The  plaintiff  below,  and  the  defendant  there  claim  and 
hold,  in  severally,  two  adjoining  lots  of  land,  consisting  of  what  are 
called  the  donation  lands,  lying  within  Butler  county.  Lot  No.  274, 
containing  one  hundred  and  ninety-three  acres  and  one  hundred  and 
thirty-eight  perches,  is  claimed  by  the  plaintiff  below.  It,  however, 
was  never  drawn  ;  and,  being  a  donation  tract,  was  not  liable  to  be 
taken  up  by  settlement,  though,  in  fact,  it  was  settled  by  those  from 
whom  the  plaintiff  below  derives  his  claim  in  the  autumn  of  1802. 
By  an  act,  however,  of  the  legislature  passed  the  26th  of  March 
1813,  6  Smith's  Laws  64,  undrawn  donation  lands,  settled  three 
years  previously  thereto,  which  should  remain  undrawn  on  the  Isi 
day  of  October  following  the  date  of  the  act,  were  directed  to  be 
granted  to  the  settlers  on  certain  conditions ;  and  the  first  settlement 
thereon  was  thereby  declared  to  give  an  inception  of  title  to  the  per- 


444  SUPREME  COURT  [Pittsburgh 

[Thompson  v.  Milford.] 

son  making  it.  Until  March  1813,  the  title,  both  legal  and  equit- 
able, of  this  lot  therefore  remained  in  the  commonwealth  ;  but  after 
that,  or  at  least  after  the  1st  day  of  October  following  that  date,  a 
pre-emption  right  to  it  became  vested  in  the  owner  of  the  settlement 
at  that  time,  under  whom  the  plaintiff  below  now  claims.  The 
defendant  below  claims  the  donation  lot  No.  273,  containing  two 
hundred  acres,  in  right  of  the  donee  of  the  slate,  to  whom  a  patent 
was  granted  therefor  in  due  form.  The  defendant  below  took  pos- 
session of  this  lot  in  June  1802,  and,  by  means  of  a  surveyor,  had  the 
lines  thereof  retraced,  as  he  supposed,  and  distinctly  marked.  In 
doing  this,  however,  it  would  seem  that,  in  consequence  of  the 
courses,  as  set  forth  in  the  patent,  calling  for  boundary  lines  at  right 
angles,  and  parallel  to  each  other  on  opposite  sides  of  the  lot,  when 
in  truth  they  happened  to  be  somewhat  variant  from  this  as  marked 
originally  on  the  ground,  he  took  in  part,  forming  a  triangle,  of  lot 
No.  274,  containing  about  twelve  acres,  which  is  the  land  in  contro- 
versy. From  the  evidence,  it  appears  that  the  lines,  as  run  and 
marked  by  the  defendant  below  in  1802,  were,  from  that  time  down 
to  the  commencement  of  this  action  against  him  in  February  1837, 
regarded  and  considered  by  him  as  the  boundary  of  his  right  and  the 
extent  of  his  possession.  In  making  all  his  improvements,  and  in 
clearing,  cultivating  and  fencing  the  land  within  his  claim,  he  seems 
to  have  had  a  reference  to  these  lines  as  bounding  his  claim  and 
the  extent  of  his  possession,  and  to  have  been  governed  by  them. 
More  than  twenty. one  years  before  the  commencement  of  this  ac- 
tion, he  had  actually  cleared  and  fenced  six  acres  beyond  what  is 
considered  the  original  boundary  of  his  lot,  but  still  within  the  limits 
marked  by  himself  in  1802.  The  line,  as  marked  by  himself,  be- 
tween him  and  the  plaintiff  below,  according  to  the  evidence,  was 
known  to  the  latter  and  respected  by  him  as  the  boundary  of  the 
defendant  below,  and  all  the  land  lying  on  that  side  of  it,  where  the 
latter  resided,  as  being  in  his  exclusive  possession.  That  the  defen- 
dant below  had  taken  the  actual  possession  of  ii  as  completely  as  the 
nature  of  the  land  itself  would  admit,  cannot  well  be  doubted :  he 
at  least  took  the  possession  of  it  in  the  usual  way  that  woodland  is 
taken  possession  of,  by  moving  upon  it  with  his  family,  making  it 
the  place  of  his  residence,  having  a  survey  made  designating  by 
marks  on  the  ground  the  extent  of  his  claim  and  his  possession; 
thus  rendering  them  visible,  and  thereby  making  them  known  to 
every  one  in  any  way  interested.  And  it  appears  in  this  case  that 
such  was  the  effect;  for  the  plaintiff  below  had  full  knowledge  of  the 
lines  as  run  and  marked  by  the  defendant  below,  and  that  the  latter 
was  in  the  possession  of  the  land  included  within  them.  It  cannot 
be  said  or  even  pretended  that  the  possession  thus  taken  by  the  de- 
fendant below  was  consistent  with  the  title  of  either  the  common- 
wealth or  the  plaintiff  below.  Nor  can  it  be  alleged  that  the  defen- 
dant below  has  ever  been  out  of  the  possession  of  any  part  of  the 
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land  so  taken  by  him  from  lhat  time  to  the  present,  or  that  he  has 
in  any  way  acknowledged  the  right  or  claim  of  the  plaintiff  below  to 
it.  Neither  is  there  any  ground  for  saying  that  they  both  claim 
under  the  same  title,  so  as  to  make  the  possession  of  one,  by  construc- 
tion of  law,  the  possession  of  the  other.  Nor  is  it  possible,  from  the 
evidence,  to  imagine  that  they  had  any  thing  like  a  mixed  posses- 
sion of  the  land  in  controversy.  On  the  contrary,  the  possession  of 
the  defendant  below  appears  to  have  been  at  all  times  exclusive,  and 
must  therefore  be  considered  as.  adverse,  not  only  to  the  plaintiff 
below,  but  to  all  the  rest  of  the  world. 

The  error  into  which  the  court  below  seems  to  have  fallen  is, 
either  lhat  the  defendant  below,  being  a  trespasser  originally,  as  to 
the  land  in  dispute,  as  no  doubt  he  was  by  entering  on  it,  could 
acquire  no  right  thereto  by  virtue  of  the  statue  of  limitations  further 
than  he  actually  cleared  or  inclosed  (meaning,  I  presume,  by  a  fence 
or  something  of  the  kind) ;  or  that  the  defendant  below  and  the 
plaintiff  there  were  to  be  regarded  as  claiming  the  possession  under 
interfering  titles;  and  as  the  defendant  below  claimed  under  a  title 
which  did  not  cover  the  land  in  dispute  as  he  supposed  it  did,  while 
the  plaintiff  there  claimed  under  one  thaj,  did,  the  possession  of  the 
land,  not  cleared  or  inclosed  twenty-one  years  before  the  commence- 
ment of  the  action,  was  therefore  to  be  referred  to  him  who  had  the 
right,  and  consequently  considered  as  being  in  the  plaintiff  below.  It 
is  clear  that  the  parties  never  stood  precisely  in  this  latter  position  to 
each  other.  For  although  the  plaintiff  below  claimed  the  whole  of 
lot  No.  274,  yet  until  shortly  before  the  commencement  of  this  action 
he  expressly,  according  to  the  evidence,  confined  the  limit  of  his 
claim  as  also  that  of  his  possession  to  the  line  run  and  marked  by 
the  defendant  below,  excluding  the  land  in  dispute  from  his  posses- 
sion and  thus  leaving  if  not  giving  it  to  the  defendant  below.  The 
possession  of  the  latter  thus  conceded  to  him,  or  at  least  acquiesced 
in  by  the  plaintiff  in  error,  he  continued  to  hold  and  enjoy  exclusively 
from  the  year  1813,  when  the  commonwealth  parted  with  the  equi- 
table title  to  the  land,  to  the  present  time,  by  exercising  acts  of 
ownership  over  it,  in  clearing  and  fencing  part  thereof,  and  using 
the  residue  as  woodland  upon  a  farm  is  generally  used,  for  obtaining 
therefrom  rails,  fuel,  &c.  for  the  benefit  of  the  whole  as  a  farm.  So 
that  the  possession  of  the  land  in  question  by  the  defendant  below 
would  ever  seem  to  have  been  actual,  exclusive  and  adverse  to  the 
plaintiff  below  and  those  from  whom  he  derives  his  title  for  a  period 
of  upwards  of  twenty-three  years  before  the  commencement  of  this 
action. 

Then  as  to  the  defendant  below  being  a  trespasser,  and  therefore 
only  entitled,  by  force  of  the  statute  of  limitation,  to  as  much  of  the 
land  in  controversy  as  he  had  actually  cleared  or  inclosed  by  fence 
or  the  like  twenty-one  years  anterior  to  the  commencement  of  this 
suit  ;  though  this  may  be  true  as  a  general  proposition,  yet  there 
are  many  exceptions  to  it,  because  clearing  or  inclosing  land  by 
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means  of  a  fence,  paling  or  wall  is  not  the  only  mode  by  which  an 
intruder  entering  thereupon  without  colour  of  title  may  take  actual 
and  exclusive  possession  thereof.  If  he  enters  under  colour  of  title, 
it  is  admitted  upon  all  hands  and  was  so  laid  down  by  the  court 
below,  as  where  he  enters  under  a  deed  of  conveyance  containing  a 
specific  description  of  the  land  by  metes  and  bounds,  believing  that 
he  has  a  title  when  in  truth  he  has  none  by  it,  he,  by  living  upon  it 
and  occupying  it  in  the  customary  way,  will  be  considered  as  in  the 
actual,  exclusive  and  adverse  possession  of  all  the  land  lying  within 
the  limits  mentioned  in  the  deed  from  the  time  of  his  entry.  Now 
a  deed  of  conveyance  from  one  who  has  no  interest  to  pass  by  it, 
though  recorded,  cannot  be  regarded  as  either  actual  or  constructive 
notice  to  any  body  of  the  extent  of  the  possession  that  may  be  taken 
under  it ;  no  person  is  bound  to  take  notice  of  or  know  any  thing 
about  it.  But  the  party  having  taken  possession  of  the  land,  believ- 
ing he  had  a  right  to  do  so  under  it,  it  is  therefore,  when  produced, 
considered  evidence  of  the  extent  to  which  he  meant  to  take 
possession  and  renders  the  possession  itself  commensurate  with  such 
intent.  Then  take  the  case  of  an  intruder  who  enters  without  such 
deed  or  colour  of  title  but  accompanies  his  entry  and  taking  posses- 
sion with  an  actual  survey  of  the  land,  designating,  by  visible  marks 
on  the  ground,  the  courses  and  limits  thereof:  is  it  not  much  stronger 
and  more  unequivocal  evidence  of  his  intention  as  to  the  extent  of 
the  land  that  he  means  to  possess  and  hold,  than  his  entry,  without 
more,  under  a  deed  which  passed  no  interest"?  Besides,  I  would  ask, 
is  it  not  more  than  evidence  merely  of  his  intention  to  take  posses- 
sion of  all  the  land  included  within  the  survey  so  made  by  him  ;  is 
it  not  ipso  facto  an  actual  taking  of  the  possession  of  the  whole  of  it, 
where  he  continues  to  reside  upon  it  from  that  time  on  with  his 
family,  making  it  his  place  of  abode  and  occupying  it  as  a  farm1?  It 
is  in  truth  as  much  a  taking  of  the  actual  possession  of  all  the  land 
embraced  within  his  survey  as  if  he  had  built  a  fence  around  the 
whole  of  it.  And  certainly  less  has  been  said  to  be  evidence  suffi- 
cient of  an  actual  adverse  possession  having  been  taken.  In  Royer 
v.  Benlow,  10  Serg.  fy  Reticle  306,  Chief  Justice  Tilghman  says, 
"  there  may  be  cases  in  which  a  jury  might  well  presume  an 
actual  ouster,  although  the  person  who  had  the  right  was  not  ear- 
cluded  by  inclosure  or  cultivation.  I  say  inclosure  or  cultivation, 
because  continued  cultivation  without  inclosure  would  be  an  exclusive 
possession.  Wherever  the  person  who  has  the  right  confesses  him- 
self to  be  out  of  possession,  the  act  of  limitation  runs  against  him, 
because  there  is  sufficient  evidence  of  his  being  ousted,  although 
the  land  be  not  inclosed  by  his  adversary.  So  without  actual  con- 
fession a  man  may  show  by  his  conduct  that  he  considers  himself 
out  of  possession.  If  one  claiming  by  warrant  and  survey  omit  to 
pay  any  part  of  his  taxes  for  twenty-one  years,  and  suffer  one  who 
has  entered  without  title  and  settled  on  the  land  to  pay  the  whole 
taxes  during  that  whole  period,  the  jury  may  presume  that  he  was 
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ousted,  and  he  will  be  barred  by  the  act  of  limitations.  So  if  he 
suffers  his  adversary,  who  has  designated  his  claim  to  part  of  the 
tract  by  marks  on  the  ground,  to  pay  the  taxes  for  that  part  for 
twenty-one  years,  he  may  be  presumed  to  be  ousted  pro  tanlo." 
See  also  pretty  much  to  the  same  effect  and  still  farther,  per  Chief 
Justice  Gibson  in  M'Call  v.  Neely,  3  Watts  71,  72,  73.  Now  here 
the  defendant  below  not  only  designated  his  claim  and  possession 
by  marks  on  the  ground  including  the  land  in  dispute,  but  cleared 
and  inclosed  part  thereof  after  settling  thereon  with  his  family, 
and  continued  to  cultivate  it  for  a  period  of  more  than  twenty-one 
years  after  the  granj  by  the  commonwealth,  whence  the  plaintiff 
below  derived  his  claim,  and  before  he  brought  this  suit.  Not  only 
so,  but  the  plaintiff  below  and  those  under  whom  he  claims,  with  a 
full  knowledge  of  the  extent  of  the  claim  and  occupation  of  the  de- 
fendant below,  would  seem  to  have  acquiesced  in  it  during  the 
whole  of  that  period.  But  it  is  said  that  the  defendant  below  took 
possession  of  the  land  in  dispute  under  a  mistake,  believing  it  to  be 
within  the  original  lines  of  the  survey  of  lot  No.  273,  when  in  fact  it 
was  part  of  lot  No.  274 ;  and  that  the  acquiescence  of  the  plaintiff 
below  and  those  under  whom  he  claims  arose  also  from  the  same 
mistake  on  their  part.  But  surely  the  mistake  of  the  defendant  be- 
low as  to  this  cannot  alter  or  change  the  nature  or  character  of  his 
possession  more  than  it  can  the  fact  of  his  having  it.  It  is  impossi- 
ble to  conceive  how  it  can  make  it  otherwise  than  adverse  to  the 
claim  of  the  plaintiff  below  in  every  point  of  view  that  can  be  taken 
of  it.  He  certainly  never  consented  to  hold  the  possession  in  trust 
or  for  the  use  of  any  other  than  himself  exclusively.  And  even  if 
he  were  to  be  converted  into  a  trustee,  by  mere  operation  of  law, 
without  his  consent,  it  would  not  prevent  the  statute  of  limitations 
from  running  in  his  favour.  But  upon  no  principle  can  he  be  consi- 
dered in  the  light  of  a  trustee,  either  upon  the  ground  of  consent  or 
fraud  ;  for  both  are  out  of  the  case.  He  took  possession  of  the  land 
in  dispute,  as  would  seem  from  the  evidence,  believing  it  firmly  to 
be  his  own,  and  ever  held  and  possessed  it  exclusively  for  his  own 
benefit,  without  any  objection  at  least,  if  not  a  perfect  acquiescence 
on  the  part  of  his  adversaries,  until  near  the  time  of  bringing  this 
suit.  Who  can  doubt  for  a  moment,  that  the  defendant  below,  upon 
the  strength  of  his  possession,  could  not  have  maintained  trespass 
quart  clausum  fregit  against  a  third  person  for  having  entered  upon 
the  land  in  dispute?  And  if  he  could,  it  could  only  have  been,  be- 
fore the  twenty-one  years  were  up,  because  his  possession  of  the 
land  was  actual  and  not  constructive.  Seeing  this  might  have  been 
done  by  him,  it  is  clear  that  the  statute  of  limitations  must  have 
been  operating  upon  his  possession  of  the  land,  as  it  is  wholly  irre- 
concilable with  the  right  set  up  by  the  plaintiff  below.  The  court, 
therefore,  erred  in  not  instructing  the  jury  that,  if  they  believed  the 
evidence,  the  defendant  below  was  protected,  and  had  acquired  a 
right  to  the  land  in  dispute  by  the  statute  of  limitations.  The  de- 


448  SUPREME  COURT  [Pittsburgh 

[Thompson  v.  Milford.] 

sign  of  this  statute  was  to  quiet  men  in  their  possession  of  real  estate 
as  their  own,  after  a  lapse  of  twenty-one  years,  and  consequently  to 
preclude  all  inquiry  as  to  title  or  right  beyond  that,  period.  Under 
the  provisions  of  the  statute,  the  twenty-one  years'  possession  was  to 
supply  the  want  of  that,  so  that  it  was  perfectly  immaterial  whether 
the  party  in  possession  entered  with  or  without  title,  or  colour  of 
title,  except  that  the  latter  may  supply  the  want  of  title  in  furnish- 
ing evidence  to  the  extent  of  the  possession  he  intended  to  take.  It 
is  the  duty  of  courts  to  carry  into  effect  the  design  of  the  statute  so 
far  as  they  may  be  able  to  discover  it ;  and  to  make  it  answer,  as  the 
legislature  doubtless  intended  it  should,  the  common  and  ordinary 
intent  of  men  in  taking  adverse  possession  of  real  estate,  so  that  they 
should  be  protected  therein  after  a  lapse  of  twenty-one  years.  It 
ought  not  to  receive  what  might  be  thought  to  be  an  artificial  con- 
struction, but  such  as  will  best  meet  the  common  views  and  under- 
standings of  mankind  generally  in  practical  life.  Hence  if  it  be  not 
made  to  give  repose  to  the  man  who  has  taken  possession  of  land  by 
settling  upon  it  with  his  family,  claiming  it  exclusively  as  his  own, 
designating  also  the  extent  of  his  claim  and  possession  by  marks 
made  on  the  ground,  and  continuing  to  occupy  the  whole  thereof 
in  the  usual  and  customary  manner  for  a  period  of  twenty-one  years, 
the  great  object  of  the  legislature  will  not  be  met  nor  carried  into 
effect. 

As  the  judgment  of  the  court  below  must  be  reversed  for  the  se- 
cond and  third  errors,  it  is  unnecessary  to  say  any  thing  about  the 
fourth,  which  is  an  exception  to  the  verdict  on  the  ground  of  un- 
certainty ;  because  this  error,  if  it  be  one,  may  be  avoided  on  the  next 
trial. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Stewart  against  Abrams. 

An  award  of  arbitrators  and  judgment  against  two,  upon  a  declaration  against 
one,  is  fatally  erroneous. 

In  a  joint  action  against  two,  instituted  by  capias,  which  was  executed  as  to 
one,  the  plaintiff  may  have  an  alias  capias  to  bring  the  other  in,  and  then  he 
may  declare  against  both. 

ERROR  to  the  common  pleas  of  Fayette  county. 

Eli  Abrams  against  Hamilton  Stewart  and  Henry  Chaffee. 

The  defendant  in  error,  who  was  plaintiff  below,  on  the  16th  of 
December  1833,  to  January  term  1834,  instituted  an  action  of  debt 
by  capias  against  both  defendants.  This  writ  was  returned,  "  C.  C. 
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et  B.  B.  as  to  Hamilton  Stewart.  JV*.  E.  I.  as  to  Henry  ChafTee." 
Special  bail  and  appearance  by  attorney  were  duly  entered  for  Ham- 
ilton Stewart. 

March  11,  1834,  the  plaintiff  filed  his  narr.  against  Stewart  alone, 
reciting  that  Chaffee,  upon  a  capias  issued,  &c.,  could  not  be  found, 
&c.  On  the  same  day,  to  June  term  1834,  the  plain  tiff  issued  an 
alias  capias  against  the  defendants,  directing  the  sheriff  to  execute  it 
on  Chaffee  only.  This  writ  was  returned  "  C.  C.  et  B.  B."  and  special 
bail  was  entered  for  Chaffee,  but  no  appearance  by  attorney. 

Without  having  filed  a  new  narr.  or  amended  the  old  one,  the 
plaintiff,  on  the  12th  of  January  1835,  in  the  suit  as  docketed  to  June 
term  1834,  entered  a  rule  of  reference  to  choose  on  the  5th  of  February 
1835.  This  rule  was  served  on  the  attorney  of  Stewart,  and  on 
Chaffee  personally.  On  the  day  fixed  for  choosing,  "  the  plaintiff 
by  his  attorney  and  the  prothonotary  choose,"  &c.  and  the  protho- 
notary  fixed  the  time  (March  2d,  1835)  and  place  of  meeting.  The 
certified  copy  of  the  record,  containing  the  names  and  time  and  place 
of  meeting  of  the  arbitrators  was  returned,  "served  by  copy  on  the 
arbitrators,  and  left  copy  with  Mr  Chaffee  for  Chaffee  &  Stewart." 
The  award  was  as  follows  : — 

"  March  2, 1835,  William  Swearingen  and  Clement  Wood,  two 
of  the  within  arbitrators  met ;  Daniel  Black  not  attending,  John 
M'Cleery  is  substituted  in  his  place.  Arbitrators  being  organized  and 
sworn,  defendants  not  appearing,  on  investigation  they  find  for  the 
plaintiff  the  sum  of  221  dollars  75  cents  and  costs  of  suit." 

Judgment  on  the  award. 

Errors  assigned. 

1.  The  action  being  joint  against  both  defendants,  the  plaintiff 
should  have  declared  against  both  before  entering  a  rule  of  reference. 

2.  Only  one  of  the  defendants  below  is  declared  against,  yet  the 
award  and  judgment  are  against  both. 

3.  The  defendant  Stewart  had  no  notice  of  the  time  and  place 
of  meeting  of  the  arbitrators. 

4.  The  arbitrators -appear  to  have  made  out  their  award  without 
evidence. 

Veech,  for  plaintiff  in  error,  cited,  2  Raich  149  ;  5  Serg.fy  Raiole 
45. 

Howel,  for  defendant  in  error,  cited,  4  Serg.  fy  Rawle  140 ;  4  Watts 
12. 

PER  CURIAM. — At  the  return  of  cepi  corpus  as  to  one,  it  was  at  the 
plaintiff's  election  to  proceed  against  him  exclusively,  or  to  bring  in 
the  other  by  an  alias  against  him  only,  and  reciting  the  former  writ 
and  return,  and  having  him  also  in  court,  to  declare  against  both. 
But  he  could  not  proceed  separately  against  the  one,  and  also  secure 
the  responsibility  of  the  other.  Beside,  the  declaration  is  against  but 
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one,  and  the  award  is  against  both  ;  an  irregularity  which  is  in  every 
way  fatal. 

Judgment  reversed. 


Commonwealth  against  Miltenberger. 

When  public  officers  of  a  city  corporation  have  located  a  highway,  and  fixed 
the  boundaries  up  to  which  the  owners  of  property  may  build,  and  they  have  so 
built  and  enjoyed  their  property  on  both  sides  of  it  for  more  than  twenty-one 
years,  and  the  public  highway  has  been  used  in  that  place  for  the  same  length 
of  time,  it  must  be  considered  as  the  true  location,  which  cannot  be  disturbed, 
to  the  prejudice  of  vested  rights,  by  the  subsequent  acts  or  authority  of  the  city 
corporation. 

Statutes  of  limitation  run  not  against  the  public,  nor  will  lapse  of  time  change 
the  nature  of  a  nuisance. 

APPEAL  from  the  decision  of  the  district  court  of  Jllleghany 
county. 

The  Commonwealth  against  George  Miltenberger.  This  was  an 
indictment  found  in  the  mayor's  court  of  the  city  of  Pittsburgh,  and 
removed  to  the  district  court  by  virtue  of  a  special  act  of  assembly 
passed  16lh  of  June  1836.  The  defendant  was  charged  with  erect- 
ing and  maintaining  a  nuisance  upon  Cherry  alley,  one  of  the  public 
highways  of  the  city.  The  questions  were,  where  Cherry  alley  was, 
and  whether  the  defendant  had  built,  his  house  upon  it.  It  appeared 
in  evidence  that  the  city  of  Pittsburgh  was  surveyed  and  laid  out  for 
the  late  proprietors  in  1784  by  Colonel  George  Woods  who  was  assisted 
by  Thomas  Vickroy. 

They  first  surveyed  off  a  certain  portion  of  ground  commencing 
on  the  Monongahela  river  opposite  the  mouth  of  Grant  street  ; 
thence  down  said  river  to  its  junction  with  the  Alleghany  ;  thence 
up  the  same  to  where  the  canal  now  crosses  the  river ;  thence  at 
right  angles  with  the  river  to  Liberty  street;  thence  over  Grant's 
hill  to  the  place  of  beginning.  They  thus  inclosed,  in  a  trapezium 
of  four  unequal  sides,  the  space  to  be  laid  out  into  lots,  streets  and 
alleys  for  a  town  or  city ;  and,  as  their  map  shows,  the  two  rivers 
formed  two  of  the  boundary  lines  of  this  trapezium  ;  and  Washing- 
ton street  perpendicular  to  the  Alleghany,  and  Grant  street  at  right 
angles  with  the  Monongahela,  formed  the  two  other  boundaries, 
which  included  the  space  appropriated  to  this  purpose. 

Having  first  plotted  out  the  space  thus  surveyed  on  paper,  and 
formed  the  plan  which  we  have  before  us,  called  "  Wood's  plan," 
they  proceeded  to  locate  the  lots  and  streets  and  alleys  on  the  ground. 
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This  "plan"  was  always  referred  to  as  evidence  of  boundary  and 
location  of  the  lots  and  streets  of  the  city.  About  1809  it  became 
important  to  ascertain  the  exact  location  of  Cherry  alley,  for  the  pur- 
pose of  giving  direction  to  persons  disposed  to  build  upon  it.  The 
city  regulators  were  then  convened,  and  ascertained  its  precise  loca- 
tion, and  regulated  the  lots  preparatory  to  building  upon  them.  In 
pursuance  of  this  regulation,  houses  were  built,  and  among  others 
that  of  the  defendant.  Differences  of  opinion  continued  to  exist  re- 
specting the  correctness  of  this  regulation ;  and  it  was  frequently 
the  subject  of  difficulty  in  the  councils  until  1828;  when  the  "city 
regulators"  were  again  directed  to  survey  and  ascertain  the  location 
of  Cherry  alley.  This  was  done  and  the  alley  was  differently  locat- 
ed from  what  it  was  in  1809:  this  last  location  was  adopted  by  the 
city  councils  as  the  true  one,  by  which  the  house  of  the  defendant 
was  found  to  be  eleven  feet  five  inches  on  Cherry  alley.  It  also  ap- 
peared by  the  regulation  of  1809,  there  was  a  surplus  of  ground 
which  the  then  regulators  apportioned  equally  between  the  lots:  by 
the  regulation  of  1828  there  was  no  such  surplus,  and  the  streets 
and  lots  were  laid  down  with  mathematical  precision,  according  to 
the  principles  and  plan  of  the  original  survey  and  location  in  1784. 
To  settle  these  conflicting  difficulties,  an  application  was  made  to  the 
legislature  of  the  state,  who,  by  an  act  passed  in  1831,  established 
Grant  street  and  Cherry  alley  according  to  "Wood's  plan,"  as  ascer- 
tained by  the  regulation  of  1809,  and  abolished  the  regulation  of 
1828.  This  indictment  was  found  in  1832,  for  the  purpose  of  testing 
the  true  location  of  Cherry  alley  and  the  constitutionality  of  the  act 
of  assembly  of  1831. 

The  court  below  (Grier,  President)  instructed  the  jury,  that  in 
an  indictment  for  a  nuisance,  erected  or  continued  in  the  public  high- 
way, no  length  of  possession  is  a  bar  or  justification  to  the  defen- 
dant;  but  that  the  principle  was  not  at  all  applicable  to  this  case  : 
that  if  in  1809  the  constituted  authorities  of  the  city  made  a  regu- 
lation in  conformity  to  "  Wood's  plan"  as  nearly  as  the  same  could 
be  ascertained,  in  accordance  and  upon  the  faith  of  which  houses 
had  been  built  and  occupied  ever  since,  it  must  now  be  taken  to  be 
the  true  regulation  :  that  the  act  of  1831,  establishing  and  confirm- 
ing it,  was  both  constitutional  and  wise:  and  that  the  defendant 
should  be  acquitted. 

Verdict,  not  guilty,  and  that  the  mayor,  aldermen  and  citizens 
of  Pittsburgh  pay  the  costs. 

Findlay,  for  plaintiff  in  error. 

W.  Forward,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Lapse  of  time  will  doubtless  notchange  the  nature 
of  a  nuisance,  because  statutes  of  limitations  run  not  against  the 
public  ;  but  the  question  is,  whether  the  erection,  which  is  the  sub- 
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ject  of  this  indictment,  was  a  nuisance  in  the  first  instance  ;  and  the 
principle  which  rules  it  lies  in  a  narrow  compass.     There  is  a  mani- 
fest difference  betwixt  an  encroachment  on  the  actual  and  recognized 
boundary  of  a  highway,  and  the  occupancy  of  ground  thrown  out  of 
the  original  survey.    In  the  Commonwealth  t>.  M'Donald,  the  defen- 
dant's house,  covering  as  it  did  the  space  betwixt  his  lot  and  the 
river  bank  so  as  to  leave  no  passage  at  all,  stood  notoriously  on  what 
was  established  by  the  evidence  to  be  the  street ;  and  his  oiher  point 
failing  him — that  there  had  been  no  valid  dedication  of  the  ground 
to  public  use,  he  was  necessarily  driven  to  a  defence  on  lapse  of 
time,  which  was  not  allowed  to  serve  him.     Long  possession  may 
have  a  powerful  influence  in  fixing  the  limits  of  an  original  or  a 
subsequent  location,  but  it  cannot  directly  control  the  right.     Had 
the  building  in  M'Donald's  case  been  erected  on  ground  thrown  out 
of  the  original  survey,  he  would  have  had  an  available  defence  on 
original  grounds ;  and  the  principle  is  applicable  to  every  sort  of 
highway.     A  public  road,  under  the  general  law,  is  opened  as  near 
as  may  be  to  the  diagram  returned  with  the  report;  yet  seldom  so 
exactly  on  the  designated  bed  as  to  prevent  a  departure  from  it  suffi- 
cient to  admit  of  an  erection  on  the  deserted  ground.     In  process  of 
time  parts  of  the  bed  originally  occupied  are  found  to  have  been  badly 
chosen  ;  and  the  practice  is  to  make  gradual  and  successive  altera- 
tions, till,  in  the  end,  there  may  be  a  change  of  nearly  the  whole 
route.     A  very  small  portion  of  any  ancient  road  would  be  found  to 
lie  on  its  original  site;  yet  it  has  not  been  supposed  that  the  new 
and  dislocated  parts  do  not  legitimately  belong  to  it,  or  that  the 
supervisors  would  be  dispunishable  for  not  keeping  them  in  repair. 
The  public  has  the  enjoyment  of  its  franchise  according  to  its  actual 
occupancy ;  and  its  mutations  concern  only  the  owners  of  the  cir- 
cumjacent soil.     Except  as  to  alterations  falling  within  the  maxim 
de  minimis,  they  might,  in  the  first  instance,  restrain  the  supervisors 
to  the  courses  and  distances  of  the  survey  ;  but  a  departure  from 
them,  expressly  or  tacitly  licensed,  would  raise  the  implication  of  a 
contract  obligatory  on  both  sides.     Subject  to  the  same  exceptions, 
on  the  other  hand,  ground  disused  in  consequence  of  the  shifting  of 
a  route  is  so  far  abandoned  that  it  may  not  be  resumed  without  the 
owner's  consent,  and   he  would  therefore  not  be  answerable  for  a 
subsequent  erection  on  it.     In  many  places  nothing  is  more  common 
than  to  see  parts  of  the  highways  thrown  out  and  returned  to  a  state 
of  cultivation  ;  and  to  allow  the  public  an  arbitrary  right  to  resume 
the  occupancy  of  them  would  be  fraught  with  injustice.     Thus 
stands  the  principle  in  relation  to  the  general  road  law ;  and  the 
mischief  it  serves  to  repress  would  be  more  severely  felt  were  it  inap- 
plicable to  the  incorporated  towns.     The  functions  of  regulators, 
within  their  limited  and  narrow  sphere,  are  in  some  respects  judicial ; 
and  there  would  be  no  security  for  property  were  their  decisions 
reversible  by  their  successors.     By  their  zeal  in  detecting  the  errors 
of  their  predecessors  the  houses  of  a  square  are  sometimes  found  to 
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stand  a  few  inches  on  the  street,  yet  it  would  not  be  tolerated  were 
the  owners  required  to  readjust  their  fronts.  Having  set  their  build- 
ings to  the  line  then  established,  there  would  be  no  room  for  com- 
plaint ;  and  if  none  had  been  established,  the  fault  would  be  impu- 
table  to  the  corporation,  whose  business  it  was  to  define  the  public 
right,  and  not  to  the  owners,  who  were  not  bound  to  wait  till  it 
should  please  the  authorities  to  act.  No  more  is  to  be  required  than 
an  honest  endeavour  by  the  owners  to  ascertain  the  bounds  of  their 
lots.  The  sum  of  the  matter  is,  that  subsequent  regulation  be  not 
allowed  to  infringe  on  a  building  fairly  begun.  Apply  that  principle 
to  our  case.  The  lines  of  the  alley  were  marked  at  the  survey  of 
the  plan  by  locust  pins  driven  into  the  ground  ;  and  the  evidence  in 
relation  to  such  of  them  as  lately  remained  makes  it  probable  that 
the  defendant's  building  stands  clear  of  the  alley  even  as  it  was 
originally  laid ;  but  as  our  business  is  with  law  and  not  with  facts, 
we  must  take  it  that  the  jury  might  have  arrived  at  a  different  con- 
clusion, and  we  must  consequently  lay  down  a  rule  for  the  event. 
It  must  be  perceived  that  we  consider  the  location  of  Grant  and 
Smithfield  streets,  on  which  Cherry  alley  has  been  supposed  to  de- 
pend, as  having,  in  truth,  no  bearing  on  it.  What  we  have  to  do 
with  is  the  particular  regulation  in  conformity  to  which  the  lot 
owners  erected  their  buildings.  But  two  regulations  have  been  dis- 
tinctly mentioned — the  first  in  1809,  the  second  in  1828  ;  for  though 
pins  were  found  in  the  ground  during  the  execution  of  the  former, 
they  were  more  probably  monuments  of  the  original  survey  than  of 
an  intervening  regulation.  That  however  is  unimportant,  it  being 
decisive  that  the  alley  was  opened  and  the  lots  built  upon  on  the 
faith  of  the  regulation  of  1809,  and  that  the  public  use  conformed  to 
it  without  a  dissenting  voice  till  1828 — a  period  subsequent  to  the 
defendant's  building,  which  was  erected  in  1814.  Such  is  the  un- 
disputed evidence  in  the  cause.  What  then  is  the  force  of  subse- 
quent regulation  or  mensuration  according  to  the  general  plan, 
against  an  intervening  right1?  When  the  corporate  authorities  took 
possession  conformably  to  boundaries  assumed  by  themselves,  they 
acknowledged  an  adjoining  ownership,  which  could  be  divested  only 
in  the  way  known  to  the  constitution.  It  is  an  error  to  suppose  that 
regulators,  though  competent  to  measure  off  the  public  grounds  in 
the  first  instance,  have  jurisdiction  in  questions  of  subsequent  en- 
croachment :  fortunately  for  the  public  repose  these  are  to  be  decided 
by  the  constitutional  arbiters  of  public  wrongs.  On  the  principle 
stated,  it  is  unnecessary  to  scrutinize  the  indicated  parts  of  the  charge, 
as  the  conclusion  attained  by  the  judge  is  an  impregnable  one. 
Neither  is  it  necessary  to  pass  upon  the  constitutional  validity  of  the 
act  of  1831,  the  regulation  of  1809  being  a  sufficient  foundation  for 
the  defendant's  right  without  it.  Finally,  the  power  of  the  jury  to 
mulct  the  corporate  officers  pro  falso  clamore  has  not  been  seriously 
denied  ;  and  we  see  nothing  in  the  case  to  call  for  revision. 
Judgment  affirmed. 
vn. — 2  o 
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Steel  against  The  Commonwealth. 

A  justice  of  the  peace  has  power  to  take  a  recognizance  for  the  appearance  of 
one  arrested  on  suspicion  of  horse  stealing. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

The  Commonwealth  against  James  Steel.  Scire  facias  sur  recogni- 
zance in  the  court  of  common  pleas.  Case  staled  as  a  special  verdict. 

That  on  the  28th  day  of  November  1835,  a  certain  John  Kirk- 
land  was  charged,  on  suspicion,  upon  the  oath  of  a  certain  Josiah 
Meanor,  with  stealing  a  grey  gelding,  the  property  of  the  said  Josiah 
Meanor. 

That  the  said  Kirkland  was  arresied  on  the  warrant  aforesaid, 
and  being  brought  before  William  M'Kinney,  Esq.  on  the  said 
28th  day  of  November  1835,  entered  into  a  recognizance,  with 
James  Steel,  the  defendant,  as  his  surety,  to  appear  at  the  next  court 
of  quarter  sessions  for  the  county  of  Westmoreland,  to  answer  the 
said  charge  of  horse  stealing.  That  on  the  25th  day  of  February 
1836,  the  recognizance  of  the  said  John  Kirkland  and  James  Steel 
was  forfeited  in  the  said  court  of  quarter  sessions.  That  the  said  re- 
cognizance is  the  plaintiff's  only  cause  of  action  in  this  case.  If  the 
court  should  be  of  opinion  under  this  state  of  facts  that  the  plaintiff 
is  entitled  to  recover,  their  judgment  to  be  given  for  the  plaintiff  for 
the  amount  of  the  recognizance  with  costs.  But  if  the  court  should 
be  of  a  contrary  opinion,  judgment  to  be  given  for  the  defendant. 
Either  party  to  be  at  liberty  to  sue  out  a  writ  of  error. 

The  court  below  rendered  a  judgment  for  the  plaintiff. 

Nichols,  for  plaintiff  in  error. 
•Armstrong,  for  defendant  in  error. 

PER  CURIAM. — Justices  of  the  peace  are  forbidden  to  bail  prison- 
ers charged  with  horse  stealing  on  the  direct  testimony  of  a  wit- 
ness;  that  is,  as  we  understand  it,  by  a  positive  oath.  The  legisla- 
ture might  well  think  fit  to  confide  this  duty  exclusively  to  the  law 
judges  in.  urgent  cases,  which  require  substantial  security  to  coun- 
teract the  probability  of  flight,  and  yet  leave  the  minor  probabilities 
of  guilt  to  be  dealt  with  by  the  ordinary  magistracy.  It  cannot  be 
said  the  prisoner  was  charged  directly,  by  one  who  swore  only  that 
he  suspected  him ;  and  the  justice  was  therefore  competent  to  take 
the  recognizance. 

Judgment  affirmed. 
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Rubeck  against  Gardner. 

An  alien  having  purchased  land  in  1809,  and  died  in  1812,  without  having 
been  naturalized,  and  without  having  made  the  declaration  required  by  the  act 
of  congress  preparatory  to  becoming  a  citizen,  his  estate  escheated  to  the  com- 
monwealth, who  had  power  in  1814,  without  office  found,  to  vest  the  same  in 
the  widow  of  the  deceased  alien. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Matthias  Rubeck  and  Ann  his  wife,  Gotlieb  Kuhnler,  George 
Kuhnler  and  others,  heirs  at  law  of  John  Lawyer  deceased  against 
Abraham  Gardner.  Ejectment. 

The  court  below  (White,  President)  thus  detailed  the  facts  and 
law  of  the  case  to  the  jury. 

"It  appears  from  the  evidence  that  John  Lawyer  came  to  this 
country  an  alien  in  the  year  1807  or  1808,  that  he  purchased  the 
piece  of  land  in  controversy  in  1809,  and  died  early  in  the  month  of 
December  1812.  There  is  no  evidence  that  he  was  naturalized,  or 
ever  made  the  declaration  required  by  the  act  of  congress  preparatory 
to  becoming  a  citizen;  if  he  arrived  in  1808,  he  would  not  have 
been  in  the  country  the  requisite  length  of  time  to  entitle  himself  to 
throw  off  his  former  allegiance  and  become  a  citizen  of  the  United 
States.  So  that  upon  the  present  occasion  it  is  to  be  considered  that 
he  lived  and  died  an  alien. 

"  Under  these  circumstances  an  application  was  made  to  the  legis- 
lature, and  that  body  presuming  that  the  estate  of  Lawyer  had 
escheated,  and  was  liable  to  escheat  in  default  of  heirs,  on  the  25th 
of  February  1814  passed  an  act  of  assembly  granting  to  Anna  Maria 
Lawyer,  the  wife  of  the  deceased,  the  interest  which  the  common- 
wealth had  in  the  land,  saving  such  right  as  any  heirs  of  John 
Lawyer  might  have  to  the  same. 

"This  being  a  legislative  grant,  and  the  object  being  to  pass  all 
the  interest  which  the  commonwealth  had  at  that  time  in  the  land, 
it  cannot  now  be  disputed  but  it  passed  all  the  estate,  although  the 
legislature  might  have  been  in  error  as  to  the  mode  by  which  that 
title  devolved  upon  the  commonwealth. 

"  On  the  llth  of  April  1814,  Anna  M.  Lawyer  conveyed  to  Chris- 
tian Trauger  for  a  valuable  consideration,  who,  on  the  25th  Decem- 
ber 1826,  conveyed  in  like  manner  to  Adam  Gardner,  the  defendant. 

"By  the  common  law  an  alien  might  purchase  lands,  but  he  could 
not  hold  them  if  the  government  thought  proper  to  have  an  inquest 
of  office  taken  ;  but  if  he  was  permitted  to  hold  them  during  his  life, 
he  could  not  transmit  the  land  so  purchased  to  his  heirs  after  his 
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decease.  Upon  his  death,  the  land  in  England  vested  in  the  king, 
and  in  this  state  it  would  have  devolved  upon  the  commonwealth. 

"Such  being  the  common  law  in  force  at  the  time  of  our  declara- 
tion of  independence,  the  question  is  whether  there  was  any  act  of 
assembly  in  force  in  1809  which  gave  authority  to  John  Lawyer  to 
purchase  such  an  estate  as  would  be  transmissible  to  his  heirs. 

"  Since  we  became  an  independent  state  we  have  had  various  acts 
upon  this  subject,  some  confirming  purchases  made  by  aliens  and 
titles  derived  from  them,  and  others  giving  general  authority  to 
aliens  to  purchase  and  transmit  unlimited  quantities  of  land,  and  at 
other  times  limited  as  to  quantity  and  with  certain  qualifications  an- 
nexed. 

"  The  first  act  of  assembly  we  find  upon  the  subject  was  passed 
in  1778,  and  that  was  an  act  confirming  estates  derived  through 
alien  ancestors,  testators  or  grantors,  and  conferred  no  authority 
upon  aliens  to  purchase  lands  in  future.  Next  came  the  act  of  1789, 
passed  on  the  llth  of  February,  which  authorized  aliens,  not  being 
the  subjects  of  a  power  at  war  with  the  United  States,  to  purchase 
and  hold  lands  as  fully  and  to  all  intents  and  purposes  as  our  own 
citizens  might  do.  This  act  was  limited  in  its  operation  to  the  1st 
of  January  1792,  and  by  another  act  of  assembly  of  the  8th  of  March 
1792  was  renewed  and  continued  in  force  for  three  years,  and  from 
thence  to  the  session  of  assembly  next  ensuing,  and  this  latter  act 
was  extended  for  the  term  of  two  years  by  an  act  passed  the  12th  of 
February  1795,  when  it  was  suffered  to  expire,  and  has  not  again 
been  revived  in  the  same  unqualified  state  in  which  it  then  existed. 

"  At  the  period  at  which  these  various  acts  of  assembly  were 
passed,  the  commonwealth  had  a  large  unsettled  tract  of  country  to 
dispose  of.  It  was  her  policy,  as  well  as  her  interest,  to  hold  out 
every  inducement  to  have  these  lands  settled  and  her  treasury  re- 
plenished ;  and  acting  upon  these  principles,  we  find  that  she  afforded 
every  facility  to  the  alien  to  enable  him  to  become  a  freeholder  of  the 
commonwealth,  and  to  invest  his  capital  within  her  borders;  and 
availing  themselves  of  these  liberal  provisions,  foreigners  were  induced 
to  purchase.  A  number  of  individuals,  designated  as  the  Holland 
Company,  yet  continue  to  hold  lands  purchased  upon  the  faith  of 
these  acts  of  assembly. 

"  But  when  the  vacant  lands  were  disposed  of,  the  policy  of  the 
state  was  changed,  and,  exercising  a  right  which  has  been  recog- 
nized by  all  governments,  she  thought  fit  to  impose  terms  upon  all 
foreigners  who  were  desirous  of  purchasing  lands,  and,  as  a  general 
qualification,  to  require  that  they  should  be  residents  of  this  com- 
monwealth at,  the  time  of  the  purchase  made.  Thus,  by  the  act  of 
llth  April  1799,  it  was  provided  that  it  should  be  lawful  for  any 
alien  not  being  a  subject  of  a  sovereignty  at  war  with  the  United 
States,  and  having  declared  his  intention  to  become  a  citizen  agree- 
ably to  the  act  of  congress  of  18th  June  1798,  to  purchase  and  hold 
lands  as  fully  as  any  citizen  could  or  might  do. 
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"  The  act  of  congress,  referred  to  in  this  act  of  assembly,  was  sup- 
plied and  repealed  by  another  act  passed  on  the  14th  of  April  1802  ; 
and  as  aliens  could  no  longer  make  the  declaration  required  by  the 
act  of  1799,  this  act  was  supplied  by  another  passed  on  the  10th 
of  February  1807,  by  which  it  is  provided  that  any  alien,  not  being 
the  subject  of  some  sovereign  power  at  war  with  the  United  States, 
and  having  declared  his  intentions  in  due  form  of  law  to  become  a 
citizen  of  the  United  States,  was  permitted  to  purchase  to  the  extent 
of  five  hundred  acres;  and  by  the  act  of  the  20th  of  March  1811,  all 
purchases  made  by  emigrants  previous  to  their  having  made  a  decla- 
ration of  their  intention  to  become  citizens  of  the  United  States,  and 
who  had,  since  their  purchase,  been  naturalized,  were  declared  valid, 
and  the  estate  vested  as  though  they  had  been  citizens  at  the  time 
of  the  purchase  so  made. 

"These  were  the  acts  of  assembly  on  this  subject  which  were  in 
force  from  the  time  John  Lawyer  arrived  in  this  country  to  his  death 
in  1812,  and  it  does  not  appear  that  he  was  in  the  provisions  of 
either  of  those  acts.  He  never  had  been  naturalized,  nor  had  he 
made  any  legal  declaration  of  his  intention  to  become  a  citizen. 
Dying  in  this  situation,  upon  his  decease  his  estate  was  cast  upon 
the  commonwealth  ;  and,  acting  through  her  constituted  authorities, 
she  saw  fit  to  grant  that  estate  to  his  widow  Anna  Maria  Lawyer, 
under  whom  the  defendant  claims. 

"  The  act  of  assembly  of  23d  February  1791,  which  has  been  re- 
ferred to,  conferred  no  authority  upon  aliens  to  purchase  lands.  It  was 
passed  at  a  period,  as  we  have  seen,  when  foreigners  were  invited  to 
become  purchasers  of  real  estate,  and  it  was  to  enable  those  who  had 
so  purchased  to  transmit  the  same  to  their  kindred  or  to  devise  it  to 
the  object  of  their  affections,  and  it  removed  any  impediment  which 
might  have  hindered  their  alien  heirs  or  devisees  from  recovering  the 
estate  which  might  have  been  left  by  such  alien  purchaser,  or  owned 
by  a  citizen  of  the  United  Slates  whose  kindred  may  not  have  fol- 
lowed him  to  this  country.  But  this  act  of  assembly  does  not  relieve 
the  present  plaintiffs.  It  is  not  their  own  alienage  which  is  a  bar 
to  their  recovery,  but  the  alienage  of  their  ancestor,  whose  estate  on 
that  account  was  not  transmissible  to  his  heirs.  Neither  are  they 
benefited  by  the  saving  clause  in  the  act  of  the  25th  of  February 
1814.  If  they  had  no  right  at  thai  lime,  there  was  nothing  for  that 
clause  to  operate  upon.  A  general  remedy  is  applied  to  all  subse- 
quent cases  by  the  act  of  1818,  but  the  estate  had  passed  into  the 
hands  of  bona  fide  purchasers  nearly  five  years  before  the  passage  of 
this  act,  and  of  course  cannot  be  divested. 

"  If  this  difficulty  was  removed,  and  the  jury  were  satisfied  that 
Gotlieb  Kuhnler  is  the  heir  at  common  law  of  John  Lawyer,  and  this 
appear  to  be  a  casus  omissus  in  the  intestate  law,  he  would  be  enti- 
tled to  recover  and  the  other  plaintiff  become  non-suit,  and  he  would 
not  be  barred  by  the  statute  of  limitations,  if  the  jury  believed  that 
Sabina  Weissen,  formerly  Lawyer,  died  in  1820." 
vii. — 2  o* 
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To  which  opinion  of  the  court  the  counsel  for  the  plaintiffs  ex- 
cepted. 

Findlay  and  Coulter,  for  plaintiffs  in  error,  cited,  act  of  1791,  Purd. 
Dig.  0/1830,  p.  38;  3  Wheat.  14  ;  7  Cranch  603;  Pow.  on  Dev.  317; 
3  Bl.  Comm.  258,  359. 

Alexander,  for  defendant  in  error,  cited,  2  Kent's  Comm.  54;  Fitz. 
195;  act  of  31st  August  1778,  1  Smith's  Laws  461  ;  act  of  29th 
September  1787,  2  Smith  425  ;  act  of  23d  February  1791,  3  Smith 
4;  act  of  10th  February  1807,  4  Smith  364;  act  of  20ih  March 
1811,  5  Smith  211  ;  act  of  22d  March  1814,  5  Smith  180 ;  act  of 
21st  January  1819,  7  Smith  142  ;  act  of  31st  March  1837,  Pamph. 
Laws  121. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  charge  of  the  judge  below  presents  in  a  suc- 
cinct and  clear  manner  the  history  of  Pennsylvania  legislation  on  the 
subject  of  the  right  of  aliens  to  hold  and  transmit  real  estate.  The 
plaintiff  in  error  relies  on  certain  points  arising  upon  this  charge,  as 
entitling  him  to  a  reversal  of  the  judgment. 

1.  It  is  suggested  that  without  office  found  the  estate  would  de- 
scend to  the  heir.     But  the  law  is,  that  if  an  alien  purchase  land,  or 
if  land  be  devised  to  him,  he  may  take  and  hold  until  an  inquest  of 
office  ;  but  upon  his  death  the  land  would  instantly  and  of  necessity 
(as  the  freehold  cannot  be  kept  in  abeyance),  without  any  inquest  of 
office,  escheat  and  vest  in  the  state,  because  he  is  incompetent  to 
transmit  by  hereditary  descent.     See  the  cases  cited  2  Kent's  Comm. 
54.  If  therefore  John  Lawyer  was  incapable  (on  account  of  alienage) 
of  holding  real  estate  in  Pennsylvania  and  of  transmitting  it  to  alien 
heirs,  his  estate  escheated  to  the  commonwealth  on  his  death  without 
inquest  of  office  ;  it  became  vested  in  the  commonwealth,  and  they 
had  power  to  transfer  it  by  act  of  the  legislature  to  the  widow,  who 
took  it  subject  to  the  rights  of  others  by  the  express  saving  in  the 
act.     When  the  legislature  therefore,  by  the  act  of  the  25th  of  Feb- 
ruary 1814,  granted  to  Ann  Maria  Lawyer,  the  wife  of  the  deceased, 
the  interest  which  they  had  by  escheat,  they  passed  the  estate  accru- 
ing to  them  by  the  alienage  of  the  heirs. 

2.  The  main  question  raised  by  the  plaintiff  in  error  is,  on  the  due 
construction  of  the  act  of  23d  of  February  1791  :  did  that  act,  as  the 
plaintiff  in  error  contends,  authorize  a  citizen  or  subject  of  a  foreign 
state  to  take  lands  in  Pennsylvania  by  devise  or  descent  from  an  alien 
who  had  purchased  them  without  having  complied  with  the  con- 
ditions imposed  by  law  ]  It  seems  to  me  that  this  construction  would 
be  contrary  to  the  letter  of  the  act  and  its  whole  object  and  design. 
The  act  was  passed,  as  the  preamble  recites,  for  the  encouragement 
of  persons  purchasing  lands  in  this  state;  and  therefore  must  natu- 
rally refer  to  persons  purchasing  lawfully,  and  not  to  persons  acquiring 
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lands  here  contrary  to  law.  It  enables  every  person,  being  the  citizen 
or  subject  of  any  foreign  state,  to  acquire  and  take,  by  devise  or  de- 
scent, lands  and  other  real  property  in  this  commonwealth.  A  title 
by  devise  or  descent  is  a  derivative  title  ;  it  can  rise  no  higher  than 
its  source.  The  devisee  or  heir  can  only  take  what  the  ancestor  had. 
But  if  the  ancestor  was  an  alien,  and  as  such  incompetent  to  take, 
and  on  his  death  his  property  escheated,  there  was  nothing  to  descend 
or  pass  by  will.  If  this  act  were  to  receive  the  construction  con- 
tended for  by  the  plaintiff,  the  heir  or  devisee  of  an  alien  would  enjoy 
a  greater  and  more  entire  estate  than  the  alien  himself  had  :  whereas, 
it  would  seem  to  be  the  object  of  the  act  to  enable  a  party  to  trans- 
mit an  estate  legally  purchased.  To  enable  the  alien  heir  to  hold 
what  hisancestorwas  prohibited  bylaw  from  holding,  would  be  giving 
a  boon  to  an  illegal  act.  Great  relaxations  in  the  common  law  have 
taken  place  in  Pennsylvania  from  the  period  of  the  revolution  to  en- 
courage foreigners  to  come  to  Pennsylvania  and  purchase  lands,  but 
then  it  has  required  those  foreigners  before  purchasing  to  conform  to 
certain  requisites:  if  they  did  so,  they  were  enabled  by  the  act  of 
1791  to  transmit  their  property,  but  not  otherwise.  Those  who  bought 
without  conforming  to  these  requisites  were  left  unprovided  for. 
Many  cases  were  saved  by  the  act  of  the  24th  March  1818.  But 
even  this  act  on  careful  inspection  would  seem  not  to  furnish  a  rem- 
edy for  the  precise  case  before  us.  The  first  section  is  prospective, 
enabling  aliens  to  purchase  and  hold  lands  not  exceeding  five  thou- 
sand acres.  The  second  section  confirms  past  purchases  by  emi- 
grants residing  here,  made  previous  to  declaring  their  intentions  to 
become  citizens  of  the  United  States  and  who  had  been  naturalized 
after  the  purchase.  The  third  section  embraces  the  case  of  aliens 
who  had  purchased  and  sold,  and  of  those  who  had  died  without  being 
naturalized.  The  present  is  the  case  of  a  purchase  by  an  alien  resi- 
dent, who  purchased  and  died  without  having  sold,  without  having 
been  naturalized  and  without  having  declared  his  intentions  of  becom- 
ing a  citizen.  It  is  not  however  necessary  to  decide  this  point,  because 
if  the  case  is  embraced  by  the  last  section,  it  falls  within  the  proviso 
saving  vested  rights.  The  stale  had  conveyed  its  right  by  escheat 
to  the  widow  in  1814,  and  she  had  sold  in  the  same  year  to  Trauger, 
under  whom  the  defendant  claims.  It  may  be  added  that  the  latter 
clause  of  this  section  is  a  very  clear  recognition  by  the  legislature  of 
the  operation  of  the  then  existing  law  ;  for  if  the  doctrine  contended 
for  by  the  plaintiff  is  correct,  then  by  the  act  of  1791  the  estate  would 
have  passed  to  the  alien  heirs  on  the  death  of  the  alien  ancestor; 
there  was  no  need  of  confirming  the  title  of  alien  heirs  of  an  ancestor 
who  had  died  without  being  naturalized. 
Judgment  affirmed. 
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Richart  against  Scott. 

The  first  builder  upon  adjoining  lots  in  a  town,  is  bound  to  use  suitable  ma- 
terials, and  build  them  skilfully  in  the  foundation  and  wall  of  partition  ;  for 
if  upon  the  excavation  for  and  construction  of  a  house  upon  the  adjoining  lot, 
notwithstanding  the  use  of  proper  and  ordinary  care  and  diligence,  the  first 
walls  should  fall  in  consequence  of  their  defects,  it  must  be  regarded  as  dam- 
num  sine  injuria. 

ERROR  to  l.he  district  court  of  Jllleghany  county. 

William  Richart  against  Thomas  Scott.  Action  on  the  case. 
The  plaintiff  was  the  lessee  of  a  building  on  Market  street,  Pitts- 
burgh, and  the  defendant  had  contracted  to  build  a  range  of  houses 
for  Mr  Brackenridge  the  owner  of  the  adjoining  lot.  The  wall  of 
the  plaintiff's  house  was  built  on  the  line  of  partition  between  the 
lots.  The  defendant  excavated  the  ground  on  the  lot  of  Mr  Biack- 
enridge,  for  the  purpose  of  making  cellars  and  laying  the  founda- 
tion of  his  wall  near  to  the  plaintiff's  house,  in  consequence  of  which 
the  plaintiff's  kitchen  fell  down  and  was  destroyed,  together  with  his 
furniture.  It  appeared  that  the  foundation  wall  of  the  plaintiff's 
house  had  been  built  for  more  than  twenty. one  years,  but  that  origi- 
nally there  had  been  a  two  story  house  upon  it,  and  that  within  that 
period  another  story  had  been  added  to  it.  It  also  appeared  that  the 
defendant  had  used  ordinary  care  and  diligence  in  the  excavation  for 
the  building  on  the  adjoining  lot. 

The  court  below  (Grier,  President)  was  of  opinion  and  so  in- 
structed the  jury,  that  the  plaintiff  was  not  entitled  to  recover. 

Mahon  and  Williamson,  for  plaintiff  in  error,  cited,  \2JMass,  Rep. 
221,  227;  2  Eng.  Com.  Law  Rep.  128;  1  Eng.  Com.  Law  Rtp.  304; 
11  Eng.  Com.  Law  Rep.  464;  17  Johns.  Rep.  93. 

Shaler,  for  defendant  in  error,  cited,  17  Johns.  Rep.  98;  4  Paige's 
Rep.  173;  2  Watts  327. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  here  has  been  abandoned. 
The  second  presents  the  principalquestion;  and  one  which,  on  account 
of  its  connexion  with  almost  daily  occurrences  in  our  state,  more  espe- 
cially in  our  improving  cities  and  towns,  is  therefore  of  some  interest, 
and  requires  a  distinct  expression  of  opinion  from  this  court  in  re- 
gard toil:  so  that  all  concerned  in  the  erection  of  new  buildings 
may  know  what  they  are  bound  to  do,  as  well  in  justice  to  them- 
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selves  as  to  others ;  and  how  to  govern  themselves  in  such  manner  as 
to  avoid  incurring  losses  happening  thereafter  to  themselves,  from 
want  of  attention  and  skill  to  construct  their  walls  properly ;  and 
also  to  avoid  committing  injuries  upon  the  rights  of  their  neighbours 
through  ignorance  of  the  law  in  relation  to  this  subject. 

It  cannot  be  doubted,  but  the  respective  owners  of  adjacent  lots 
of  ground,  situate  in  cities  or  towns,  and  laid  out  and  sold  by  the 
original  owner  of  the  whole  ground  plot  for  the  very  purpose  of  be- 
ing improved  by  the  erection  of  buildings  thereon  to  the  utmost 
boundaries  thereof,  have  the  right  to  do  so  whenever  it  may  suit 
their  ability  and  convenience  ;  and  are  not  bound  to  do  any  thing  of 
the  kind  before,  unless  indeed  an  express  condition,  requiring  it,  be 
annexed  to  the  grant  from  which  the  title  is  derived. 

The  counsel  for  the  plaintiff  seem  to  entertain  the  idea,  that  the 
owner  of  a  lot  can  only  build  to  the  line  between  him  and  the  owner 
of  the  adjacent  lot,  where  it  is  practicable  to  do  so  without  produc- 
ing any  damage  or  loss  to  the  latter,  though  the  latter  or  those  under 
whom  he  claims  may  have  been  in  a  great  degree  the  occasion  of 
its  being  impracticable  for  the  former  to  build  without  such  loss 
happening  to  the  latter.  Now  although  the  rule  of  the  civil  law, 
sic  utere  tuo  ut  alicnum  non  ladas,  has  been  adopted  and  become  part 
of  the  common  law,  yet  it  will  not  secure  and  protect  every  reckless 
and  careless  owner  of  property,  who  has,  through  want  of  proper 
care  and  attention  on  his  part,  or  of  those  under  whom  he  claims, 
been  the  occasion  of  the  loss  complained  of.  The  owner  of  the  lot, 
who  improves  it  by  putting  up  a  dwelling  or  other  house  thereon, 
extending  to  the  boundary  of  the  same,  which  is  a  mere  line  of 
length  without  breadth  separating  his  lot  from  the  adjacent  one  be- 
longing to  another  and  remaining  unimproved,  must  be  considered 
as  bound  to  use  suitable  materials  and  the  requisite  skill  in  doing  so, 
in  order  that  the  walls  of  his  building  next  to  the  adjacent  lot  may, 
if  the  owner  thereof  should  think  proper,  in  preparing  the  foundation 
for  the  house  which  he  may  afterwards  resolve  on  erecting,  to  ex- 
cavate the  adjacent  earth  or  to  go  below  the  foundation  of  the  walls 
of  the  first  building,  admit  of  this  being  done  by  ordinary  care  and 
caution,  with  the  use  of  the  common  and  ordinary  means  of  accom- 
plishing it.  If  the  first  builder,  in  the  construction  of  his  wall,  use 
materials  unfit  for  the  purpose  ;  or  the  materials,  though  suitable, 
are  so  unskilfully  built  in  the  wall,  that  it  cannot  be  preserved  and 
supported  by  ordinary  care  and  diligence,  with  the  use  of  the  usual 
and  ordinary  means  resorted  to  in  practice  for  that  purpose  :  when 
the  second  builder  comes  to  dig  out  the  foundation  for  his  house,  but 
notwithstanding  the  use  of  such  care,  diligence  and  means  by  the 
latter  to  prevent  it,  the  wall  gives  way  and  with  it  a  part  or  the  whole 
of  the  first  building  falls,  occasioning  small  or  great  loss  to  the  owner 
thereof,  it  must  be  regarded  as  damnum  sine  injuria,  for  which  the 
second  builder  is  in  no  wise  responsible.  This  would  seem  to  be  the 
doctrine  laid  down  by  the  learned  judge  of  the  district  court  to  the 
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jury  on  this  subject ;  which  we  entirely  approve,  as  being  the  law 
of  the  land,  and  the  only  rational  rule  applicable  to  such  cases.  It 
was  contended  however,  that  inasmuch  as  the  plaintiff's  house  had 
been  built  upwards  of  twenty-one  years  before  the  defendant  under- 
took to  erect  his  and  to  make  the  excavation  preparatory  to  that  end, 
that  the  plaintiff  by  the  lapse  of  this  time  acquired  a  right  to  have 
his  house  maintained  and  preserved  in  the  same  relative  state  in 
which  it  stood  during  that  period  to  the  earth  and  soil  of  the  defen- 
dant's lot,  unless  the  removal  of  the  adjacent  earth  on  the  defen- 
dant's lot  could  be  effected,  at  any  cost  or  expense  however  great, 
without  any  damage  arising  therefrom  to  the  plaintiffs;  and  that  the 
latter,  in  short,  had  no  right  to  put  a  spade  into  his  lot,  no  matter 
how  great  the  degree  of  caution  and  care  might  be  that  should  be 
used  with  a  view  to  prevent  damage  accruing  to  the  plaintiff  in  his 
house,  without  becoming  absolutely  liable  to  the  former  for  the  loss 
that  might  ensue  thereon.  This  right  seems  to  be  claimed,  on  be- 
half of  the  plaintiff,  upon  the  ground  of  an  implied  assent  given 
thereto  on  the  part  of  the  holders  of  the  lot  on  which  the  defendant 
was  at  work  when  the  occurrence  complained  of  took  place,  that 
the  plaintiff  should  have  and  enjoy  it.  It  is  true  that  a  license  or 
grant  by  the  owner  of  property  to  another  to  use  it  for  a  particular 
purpose,  or  in  a  particular  way,  may  be  implied  or  presumed  from 
the  adverse  enjoyment  of  it  by  the  latter  for  twenty-one  years,  and 
perhaps  less  time  in  some  instances,  accompanied  by  an  acquiescence 
therein  during  the  same  period  by  the  former.  But  it  is  difficult,  if 
not  impossible  to  conceive,  how  an  implication  or  presumption  of 
such  license  or  grant  can  be  made,  where  there  is  no  adverse  wser, 
encroachment  upon  or  possession  had  or  laken  of  any  right  or  thing 
belonging  to  another,  and  nothing  done  to  which  any  other  can 
make  even  the  slightest  colour  of  objection.  That  it  cannot  be  is  a 
principle  laid  down  very  fully,  and  clearly  illustrated  by  Mr  Justice 
Rogers  in  declaring  the  opinion  of  this  court  in  Hoy  v.  Slerrett,  2 
Watts  327.  In  the  present  case  it  is  certain  and  perfectly  clear  that 
the  plaintiff  never  had  the  use  or  was  in  the  possession  or  enjoyment 
of  any  right  whatever,  corporeal  or  incorporeal,  belonging  at  any  time 
to  the  defendant  or  the  owners  of  the  lot  whereon  the  act  complain- 
ed of  was  done,  either  as  forming  a  part  of  it  or  in  any  way  appur- 
tenant to  it:  the  plaintiff  had  an  absolute  right  from  the  first  to 
build  on  and  use  his  lot  to  the  utmost  extent  of  his  boundaries  ;  he 
did  so,  but  went  no  further :  of  course  the  defendant,  or  the  owners 
of  the  lot  whereon  he  was  employed  to  build,  could  make  no  objection 
to  the  plaintiff's  building  as  he  did  ;  it  would  therefor  be  a  misuse  as 
well  as  abuse  of  the  terms  "license,"  "grant"  and  "acquiescence,"  to 
say  the  plaintiff  has  acquired  a  right  by  means  thereof  from  the  de- 
fendant or  the  owners  of  the  lot,  seeing  he  never  had  the  use  or  posses- 
sion of  more  than  his  lot  and  what  properly  belonged  to  it,  which  the 
defendant  or  the  owners  of  his  lot  had  no  right  whatever  to  object  to. 
The  plaintiff's  claim  then  in  this  respect,  if  it  means  any  thing  at  all, 
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amounts  to  this,  that  having  erected  his  house  upwards  of  twenty-one 
years  before  the  defendant  commenced  his  building,  he  thereby  not 
only  became  discharged  from  the  duty  which  he  owed  to  himself, 
perhaps  exclusively  it  may  be  said,  to  have  built  the  wall  of  his  house 
adjacent  to  the  lot  of  the  defendant  of  sufficient  materials  and  in  a 
workmanlike  manner,  but  actually,  as  it  would  seem,  threw  off  the 
responsibility  resting  upon  himself  in  regard  to  it,  and  the  loss 
arising  therefrom  on  account  of  his  own  neglect  to  do  so,  upon  the 
defendant  or  the  owner  of  the  lot  adjoining  where  the  defendant 
was  employed  to  build.  The  absurdity  as  well  as  injustice  of  this  is 
too  apparent  to  be  maintained  for  a  moment.  Besides,  it  would  be 
contrary  to  the  very  spirit  of  the  rule,  whereon  the  plaintiff  measur- 
ably professes  to  rely  for  a  recovery  against  the  defendant,  tie  utere 
tuo  ut  alienum  non  Icedas.  Because  the  plaintiff  under  the  operation 
of  this  rule,  though  he  had  a  right  to  build  and  improve  to  the  utmost 
verge  of  his  lot,  still  he  was  bound  in  fairness  towards  the  owner  of 
the  adjacent  lot  to  do  it  in  such  a  way  as  not  to  create  unnecessarily 
any  additional  labour  and  expense  to  the  latter,  when  he  should 
thereafter  come  to  improve  his  lot  by  building  upon  it,  beyond  what 
would  have  been  requisite  in  case  of  the  plaintiff's  being  done  in  askilful 
and  workmanlike  manner  of  fit  materials.  But  if  the  plaintiff,  because 
he  built  first,  is  to  be  relieved  from  the  responsibility  of  having  con- 
structed the  walls  of  his  house  adjoining  to  the  ground  and  lot  of 
the  defendant  with  sufficient  materials  or  in  a  skilful  manner  ;  and 
the  loss  attending  its  being  done  otherwise  is  to  fall  upon  the  de- 
fendant when  becomes  to  build  afterwards,  though  it  should  happen 
to  be  after  a  lapse  of  twenty-one  years  or  more,  it  would  be  highly 
unreasonable  and  unjust.  Because  the  consequence  of  it  to  the  de- 
fendant may  be,  in  order  to  build  up  to  his  line  adjoining  the  plaintiff, 
which  he  has  an  undubitable  right  to  do,  and  to  effect  this  without 
occasioning  loss  to  the  latter,  that  he  will  be  compelled  to  undergo 
the  labour  and  expense  of  gradually  removing  the  plaintiff's  wall,  and 
at  the  same  time  accompanying  this  operation  with  the  rebuilding  of 
it  of  new  suitable  materials  in  askilful  manner:  thus  incurring  an 
expense  that  may  exceed  by  tenfold  what  would  have  been  requisite 
if  the  plaintiff  had  constructed  his  wall  as  it  ought  to  have  been  ;  and 
incurring  also  at  the  same  time  the  risk  of  being  sued  as  a  trespasser 
for  having  entered  on  the  plaintiff's  lot  without  his  license  in  order 
to  remove  and  rebuild  his  wall.  In  truth  it  is  most  obvious  that  such 
a  principle,  when  carried  out,  may  go  to  exclude  the  owner  of  a  lot  in 
a  situation  similar  to  that  of  the  defendant  from  building  on  it  al- 
together ;  which  would  be  inconsistent  with  principles  of  sound  policy 
as  well  as  of  law  and  natural  justice.  The  defendant,  or  owner  of 
the  lot.  by  whom  the  defendant  was  employed  to  build  upon  it,  could 
not  object  to  the  plaintiff  or  the  builder  of  his  house  constructing  the 
walls  of  it  as  he  pleased,  either  in  a  skilful  or  unskilful  manner ;  this 
was  entirely  within  the  discretion  and  control  of  the  latter :  hence  it 
would  be  most  unreasonable  to  make  the  defendant  not  only  suffer 
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for  the  neglect  or  fault  of  the  plaintiff,  but  to  make  good  to  the 
plaintiff  the  loss  arising  therefrom.  It  is  obvious  therefore,  that 
in  such  cases,  the  first  builder,  and  indeed  every  builder,  ought, 
in  putting  up  his  house,  to  do  it  in  such  a  manner  as  to  impose  no 
unnecessary  expense  or  burthen  thereafter  upon  the  owner  of  the 
adjacent  lot,  when  he  shall  come  10  build  upon  it  or  to  alter  and  re- 
model that  which  he  may  have  put  on  it  previously.  If  this  rule 
however  be  disregarded  by  any  one  to  whom  a  loss  accrues  in  con- 
sequence thereof  by  the  falling  of  his  wall  or  of  his  house  when  the 
owner  of  the  adjoining  lot  comes  to  build  thereon,  and  he  comes  into 
court  claiming  to  make  the  latter  answerable  for  it,  it  cannot  be  that 
he  is  entitled  to  recover. 

Being  of  opinion  that  the  charge  of  the  court  to  the  jury  was  cor- 
rect on  this  question,  and  the  jury  having  found  the  facts  to  be  in 
favour  of  the  defendant  so  far  as  they  related  to  it,  the  direction  of 
the  court  to  the  jury  on  the  measure  and  extent  of  damages  that 
ought  to  be  given  to  the  plaintiff  in  case  they  should  find  a  verdict 
in  his  favour,  and  which  is  made  the  ground  of  the  third  error  as- 
signed, does  not  necessarily  require  to  be  noticed.  But  it  may  not 
be  improper  to  say  that  we  perceive  no  error  in  the  direction  of  the 
court  on  this  point  either. 

Judgment  affirmed. 


Wrenshall  against  Cook  &  Schoyer. 

In  ati  action  of  debt  against  one  of  several  partners,  the  defendant  may  not 
set  off,  at  law,  a  debt  due  by  the  plaintiff  to  the  firm  of  which  he  is  a  member ; 
but  under  certain  circumstances,  with  the  assent  of  hia  partners,  he  may  avail 
himself  of  such  indebtedness  of  the  plaintiff,  by  way  of  equitable  defence.  If 
such  assent  be  wanting  the  defence  fails. 

ERROR  to  the  common  pleas  of  Jllleghany  county. 

Charles  L.  Cook  and  Raphael  Schoyer  trading  in  the  name  of 
Cook  &  Schoyer  for  the  use  of  S.  P.  Darlington,  S.  Fahnestock  and 
George  Wallace  their  assignees  against  John  F.  Wrenshall. 

The  following  case  is  stated  by  agreement  of  attorneys  for  the 
opinion  of  the  court  to  be  considered  in  the  nature  of  a  special  ver- 
dict, and  as  such  subject  to  a  writ  of  error. 

This  is  an  action  of  assumpsit  for  goods  sold  and  delivered  by  the 
legal  plaintiffs,  Cook  &  Schoyer,  to  the  defendant  for  his  individual 
use,  and  charged  accordingly  to  his  private  account  in  the  books  of 
the  said  plaintiffs.  At  the  time  of  the  said. sale  and  delivery  arid  for 
some  time  previous  thereto  the  said  Cook  &  Schoyer  were  also  in- 
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debted  in  an  equal  or  greater  amount  to  the  firm  of  Shoenberger, 
Wrenshall  &  Co.,  of  which  latter  firm  the  defendant  was  a  partner. 
All  the  members  of  the  said  last  mentioned  firm  are  still  in  full  life. 

On  or  about  the  1st  day  of  April,  A.  D.  1835,  and  after  the  said 
sale  and  delivery  of  the  goods  which  are  the  subject  of  this  action, 
the  said  Cook  &  Schoyer  executed  a  deed  of  voluntary  assignment 
to  Samuel  P.  Darlington,  Samuel  Fahnestock  and  George  Wallace, 
the  equitable  plaintiffs  above  named,  in  trust  for  the  benefit  of  their 
creditors,  with  certain  preferences,  among  which  the  above  mentioned 
claim  of  Shoenberger,  Wrenshall  &  Co.  is  not  included,  and  it  is 
admitted  that  the  assets  will  be  insufficient  for  the  payment  of  the 
preferred  creditors  and  that  the  legal  plaintiffs  are  totally  insolvent 
and  were  so  at  the  time  of  the  assignment. 

The  question  to  be  decided  by  the  court  is,  whether  the  defendant 
John  F.  Wrenshall  is  legally  entitled  to  set  off  in  this  action  the 
above  mentioned  claim  of  Shoenberger,  Wrenshall  &  Co.  If  the 
court  shall  be  of  opinion  that  he  is  so  entitled,  then  judgment  to  be 
entered  for  the  defendant  accordingly  ;  if  otherwise,  judgment  to  be 
entered  for  the  plaintiffs  for  the  sum  of  172  dollars  32  cents  with 
costs  of  suit. 

The  court  below  (Dallas,  President)  rendered  judgment  for  the 
plaintiffs. 

Shaler,  for  plaintiff  in  error,  cited,  1  Alk.  100;  3  Ves.  148;  12 
Ves.  346  ;  9  Serg.  fy  Rawle  69 ;  12  Serg.  <$•  Rawle  252,  446  ;  4 
Watts  430. 

Williams,  for  defendant  in  error,  cited,  5  Serg.  <$•  Rawle  468. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — In  Slipper  t>.  Lane,  5  Term  Rep.  493,  it  is  decided 
that  a  surviving  partner  may  set  off  a  debt  due  to  him  as  such 
against  a  demand  on  him  in  his  own  right.  So  a  defendant  may 
set  off  a  debt  due  by  the  plaintiff  as  surviving  partner  against  a  de- 
mand due  to  him  in  his  own  right.  6  Term  Rep.  528.  And  the 
reason  is,  that  the  surviving  partner  may  consider  the  debt  as  his 
own,  and  therefore  completely  within  his  own  control  whether  to 
pay  his  own  debt  or  debts  of  the  partnership.  But  where  the  part- 
nership still  exists,  there  is  no  case  where  this  has  been  done,  as  the 
debts  want  that  mutuality  which  is  essential  to  a  set  off.  But  equity 
will,  under  special  circumstances,  allow  a  set  off  where  none  can  be 
admitted  at  law ;  and  a  doubt  has  arisen  whether,  as  an  equitable 
defence,  the  facts  found  in  the  case  stated  may  not  avail  the  defen- 
dant. As  a  general  principle,  partnership  effects  may  not  be  taken 
to  pay  the  separate  debt  of  one  of  the  partners  ;  of  course  one  of  the 
partners  cannot  set  off  a  partnership  debt  in  a  suit  for  his  separate 
debt.  But  it  has  been  decided,  that  one  of  the  partners  may  set  off 
his  own  separate  debt  in  a  demand  against  the  partnership,  because 
vn. — 2  P 
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there  is  nothing  which  prevents  him  from  using  his  own  funds  to 
pay  the  partnership  debts.  Nor  is  there  any  principle,  either  of  law 
or  equity,  which  forbids  one  of  the  partners,  when  he  is  sued  for  a 
separate  debt,  to  avail  himself  of  a  demand,  by  way  of  set  off,  of  the 
partnership  against  the  creditor  of  the  partner  sued,  provided  the  set 
off  is  made  with  the  express  assent  of  the  other  partners,  and  where 
the  creditor,  as  in  this  case,  is  insolvent.  Such  a  defence  is  equitable 
and  just.  The  only  plausible  reason  which  has  been  assigned 
against  this  position  is,  that  it  would  enable  the  defendant  to  throw 
the  plaintiff  into  the  costs,  by  obtaining  the  assent  of  the  other  part- 
ners after  suit  brought.  But  admitting  the  full  force  of  this  objec- 
tion, it  may  be  removed ;  as  in  Hart  v.  Porter,  5  Serg.  4»  Rawle  200, 
where,  in  answer  to  a  like  objection,  the  court  say  the  jury  may, 
under  the  direction  of  the  court,  do  equity  as  to  the  costs.  The  de- 
fence is  an  equitable  one,  and  of  course  under  the  control  of  the 
court  and  jury,  who  will  do  complete  justice  between  the  parties. 
But,  unfortunately  for  the  defendant,  this  case  comes  before  the 
court  on  a  case  stated,  in  which  the  assent  of  the  other  partners  is 
not  found  ;  and  for  aught  that  appears,  the  set  off  may  be  against 
their  consent.  At  one  time  we  doubted  whether  the  case  should 
not  be  sent  back  to  be  restated,  but  as  sufficient  appears  on  the  re- 
cord to  warrant  a  judgment,  it  is  beyond  our  control.  We  are  of 
opinion,  therefore,  that  judgment  must  be  rendered  for  the  plaintiff. 
Judgment  affirmed. 


Colder  against  Weaver. 

In  an  action  of  covenant  the  court  instructed  the  jury  what  the  true  construc- 
tion of  the  agreement  between  the  parties  was,  and  directed  them  that  they 
might  take  into  their  consideration  the  acts  and  declarations  of  the  parties,  to 
enable  them  to  judge  whether  the  construction  the  court  gave  was  right.  The 
jury  having  found  a  verdict  in  accordance  with  the  opinion  of  the  court,  it  was 
held  to  be  good. 

ERROR  to  the  common  pleas  of  Mleghany  county. 

Benjamin  Weaver  against  William  Colder,  Silas  Moore  and  James 
K.  Moore  head. 

Covenant.  The  declaration  set  out  the  agreement  between  the 
parties,  averred  performance  by  the  plaintiff,  and  set  out  a  breach  by 
defendants  in  not  paying  the  last  instalment  of  1400  dollars  due,  as 
alleged,  twelve  months  after  the  date  of  the  articles  (30th  of  Novem- 
ber 1835).  Defendants  pleaded  non  estfactum,  covenants  performed 
absque  hoc,  &c.,  and  set  off.  Plaintiff  replied  no  set  off,  &c. 
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The  plaintiff,  to  maintain  the  issue  on  his  part,  read  two  articles 
of  agreement  between  the  parties  dated  the  30th  of  November  1835, 
viz. 

Memorandum  of  an  agreement  entered  into  this  30th  day  of  No- 
vember 1835,  by  and  between  Benjamin  Weaver  of  the  city  of  Pitts- 
burgh of  the  one  part,  and  William  Colder  of  Harrisburg,  Silas 
Moore  of  Hollidaysburg  and  James  K.  Moorehead  of  Huntingdon  of 
the  other  part,  witnesseth,  that  the  said  Weaver  agrees  to  sell  to  the 
said  Colder,  Moore  and  Moorehead  six  teams  of  horses,  together  with 
their  necessary  harness,  blankets,  halters,  &c.,  and  two  good  coaches 
now  running  in  the  People's  Line  between  Pittsburgh  and  Mount 
Pleasant.  He  will  also  use  his  influence  to  get  exonerated  from  his 
bid  for  carrying  the  mail  on  the  northern  route  from  Harrisburg  to 
Pittsburgh  and  have  it  let  to  the  said  Colder,  Moore  and  Moorehead 
at  their  bid.  He  will  also  agree  to  transfer  his  right  to  and  interest 
in  the  contract  from  Pittsburgh  to  Washington  to  the  said  Colder, 
Moore  and  Moorehead  ;  and  he  engages  further  that  he  will  not  run 
nor  be  concerned  directly  nor  indirectly  in  any  stage  line  on  the 
routes  from  Philadelphia  to  Pittsburgh,  nor  on  the  route  from  Wash- 
ington to  Pittsburgh,  unless  by  the  consent  of  and  in  connexion  with 
the  said  Colder,  Moore  and  Moorehead,  during  the  mail  contracts 
now  about  to  be  entered  into,  viz.  four  years  from  the  1st  day  of 
January  1836. 

In  consideration  whereof  (and  provided  the  arrangement  is  made 
with  the  postoffice  department  for  the  said  Weaver  to  get  exone- 
rated from  any  liabilities  for  not  complying  with  his  proposition  for 
carrying  the  mail  on  the  said  northern  route)  the  said  Colder,  Moore 
and  Moorehead  agree  to  pay  the  said  Weaver  1400  dollars  at  the 
time  of  the  delivery  of  said  stock,  which  shall  be  between  the  8th 
day  of  December  and  the  1st  day  of  January  next,  1400  dollars  in 
six  months  after  the  said  stock  is  delivered,  and  1400  dollars  in  twelve 
months  after  the  said  delivery  of  stock,  in  full  consideration  of  the 
same.  The  said  Colder,  Moore  and  Moorehead  agree  further  to  run 
the  Washington  stage  (should  they  get  the  contract)  to  the  house  of 
the  said  Weaver  in  Pittsburgh,  and  also  one  of  the  Philadelphia 
stages  to  his  house. 

It  is  further  agreed  between  the  said  parties,  that  if  there  can  be 
no  arrangement  made  with  the  department,  the  said  Colder,  Moore 
and  Moorehead  agree  and  bind  themselves  to  carry  the  mail  on  the 
northern  route  for  the  said  Weaver  until  the  1st  day  of  April  next, 
for  which  they  are  to  receive  pay  at  the  rate  of  the  said  Weaver's 
bid. 

For  the  performance  of  the  above,  the  parties  bind  themselves  in 
the  penal  sum  of  5000  dollars. 

Witness  our  hands  and  seals,  this  30th  day  of  November  1835. 


Witness,  James  Reeside,  BENJAMIN  WEAVER, 

James  Moorehead.         WILLIAM  COLDER, 
SILAS  MOORE, 
JAMES  K.  MOOREHEAD, 


L.  s. 
L.  s. 

L.  8. 
L.  S. 
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N.B.  This  contract  not  binding  on  the  said  Weaver  unless  the 
People's  Line  Company  refuse  (o  take  his  stock  when  offered  to  them, 
which  shall  be  done  immediately,  agreeably  to  a  contract  that  exists 
between  them. 

Received,  January  2d,  1836,  of  Silas  Moore,  1400  dollars,  being 
the  first  payment  due  on  stage  stock  per  article  of  agreement  with 
William  Colder,  Silas  Moore  and  James  K.  Moorehead,  and  Benja- 
min Weaver. 

BENJAMIN  WEAVER. 

It  is  agreed  by  us  as  parties  to  the  contract,  whereas  Benjamin 
Weaver  has  taken  the  contracts  from  Pittsburgh  to  Washington, 
Pennsylvania,  and  the  contracts  from  Harrisburg  to  Alexandria, 
and  from  Alexandria  to  Pittsburgh,  and  he  agrees  to  give  up  said 
contract,  and  we  indemnify  and  keep  said  Weaver  from  damage  he 
may  be  liable  to  in  consequence  of  taking  said  contract. 
James  Reeside,  WILLIAM  COLDER, 

James  Moorehead.  SILAS  MOORE, 

JAMES  K.  MOOREHEAD. 
November  30th,  1835. 

There  was  much  parol  evidence  given  by  each  party  on  the  sub- 
ject of  the  actual  value  of  the  stock  sold. 

That  part  of  the  charge  which  gave  rise  to  the  points  raised  was 
as  follows : 

Are  there  any  acts  or  declarations  of  the  parties  which  will  aid  the 
jury  in  reaching  the  intent  of  the  parlies  to  the  contract?  If  there 
be,  it  is  competent  for  the  jury  to  take  them  into  consideration  in 
order  to  explain  or  render  clear  that  which  may  be  doubtful  or  ob- 
scure in  the  agreement ;  for  this  question  dependent  upon  the  inten- 
tion of  the  parties  is  to  be  decided  by  the  jury  :  to  them  the  whole 
case  is  to  be  left. 

There  is  certainly  no  evidence  showing  an  exoneration  by  the 
government  of  the  plaintiff's  liability  on  account  of  his  bid  ;  and 
if,  upon  applying  to  the  contract  the  rules  of  construction  which 
the  court  has  laid  down,  the  jury  should  come  to  the  conclusion  that 
the  intention  of  the  parties  was  that  this  exoneration  formed  a  part 
of  the  consideration,  independent  of  and  in  addition  to  the  transfer 
of  the  stock,  then  the  value  of  the  stock  will  become  a  subject  of 
inquiry  with  the  jury  in  order  to  ascertain  how  much  more,  if  any 
thing,  beyond  the  two  instalments  already  paid  by  the  defendants 
ought  to  be  recorded  against  them.  If,  however,  the  minds  of  the 
jury  are  drawn  to  the  same  conclusion  reached  by  the  court,  this 
question  will  not  arise,  and  the  plaintiff  will  be  entitled  to  a  verdict 
for  the  amount  still  unpaid  upon  the  agreement. 

Findlay,  for  plaintiff  in  error. 
Mahon,  for  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — B.  Weaver,  the  plaintiff  below,  in  the  year  1835 
made  proposals,  or  in  the  usual  phrase  bid  for  the  contract  to  carry 
the  mail  from  Harrisburg  to  Alexandria,  and  from  Alexandria  to 
Pittsburgh,  and  also  the  contract  between  Washington  and  Pittsburgh. 
He  offered  to  carry  it  at  the  lowest  price  or  bid,  and  the  contract  was 
to  have  been  given  to  him.  When  one  person  proposes  for  so  large 
a  contract,  generally  he  has  partners.  Either  Mr  Weaver  had  made 
too  low  a  bid,  or  thought  he  had,  or  his  partners  thought  he  had. 

Colder  and  others  had  bid  for  the  same  contract  or  contracts,  but 
had  asked  a  much  higher  price.  They  had  carried  the  mail  for  some 
years  from  Harrisburg  to  Alexandria,  and  thence  to  Pittsburgh, 
and  owned  stages  and  horses.  Weaver  had  also  been  concerned  in 
a  line  of  stages  on  the  southern  route  to  Pittsburgh,  and  owned  two 
stages  and  several  teams  of  horses.  Perhaps  after  Weaver  had  de- 
termined that  he  could  not  and  would  not  comply  with  his  bid,  and 
before  Colder  &  Co.  knew  of  this  determination,  they  entered  into 
the  contract  No.  1,  set  out  in  this  case,  dated  the  30th  of  November 
1835. 

Afterwards,  on  the  same  day,  they  modified  or  altered  this  agreement 
by  No.  2,  called  by  the  judge  the  "small  paper."  On  the  first  paper 
alone  there  might  be  some  difficulty  as  to  the  meaning  and  intention 
of  the  parties.  Perhaps  in  all  cases  where  parties  have  made  and 
signed  an  agreement,  and  on  the  same  day,  or  before  any  act  has 
been  done  by  either  party,  a  new  paper  on  the  same  subject,  explain- 
ing, modifying  or  altering  the  first,  is  drawn  and  executed,  the  two 
are  to  be  taken  as  forming  the  contract  of  the  parties  ;  at  all  events 
they  are  to  be  taken  into  view  in  deciding  on  any  one  of  them. 
They  were  both  given  in  evidence  together  by  the  plaintiff  below  in 
this  case.  Weaver  did  give  up  the  contract ;  Colder  &  Co.  carried 
the  mail  on  a  temporary  contract  until  April  1836  ;  and  then,  on  a 
reletting,  it  was  taken  by  other  persons.  Colder  &  Co.  got  the 
stages  and  teams  of  horses,  and  they  paid  the  first  and  second  pay- 
ments of  1400  dollars.  This  suit  was  to  recover  the  third  sum  of 
1400  dollars. 

The  dispute  arose  on  that  part  of  the  first  agreement  which  was 
in  these  words:  "in  consideration  whereof  (and  provided  the  ar- 
rangement is  made  with  the  postoffice  department  for  the  said 
Weaver  to  get  exonerated  from  any  liabilities  for  not  complying 
with  his  proposition  to  carry  the  mail  on  the  said  northern  route)  the 
said  Colder,  Moore  and  Moorehead  agree  to  pay  to  the  said  Weaver 
1400  dollars  at  the  time  of  delivery  of  the  said  stock,  which  shall  be 
between  the  8th  of  December  and  the  1st  of  January  next,  and  1400 
dollars  in  six  months  from  that  time,  and  1400  dollars  in  twelve 
months  from  the  delivery  of  the  said  stock,  in  full  consideration  for 
the  same." 

It  was  strongly  contended  that  the  words  in  the  parenthesis  formed 
a  part  of  the  consideration  of  the  4200  dollars ;  and  provided  the 
vii. — 2  P* 
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event  contemplated  did  not  occur  the  money  was  not,  or  not  all,  to 
become  due.  Now  it  is  easy  to  see  how  it  might  be  very  material 
to  Weaver  whether  he  was  exonerated  from  his  contract  or  sued 
for  not  complying  with  it,  and  why  he  might  have  stipulated  that 
the  whole  contract  should  be  void,  and  he  keep  his  teams  if  com- 
pelled to  carry  the  mail ;  but  the  words  will  not  perhaps  bear  such 
construction.  It  is  not  however  easy  to  see  why  the  property  sold 
would  be  worth  more  or  less  to  Colder  &  Co.  by  reason  of  Weaver 
being  exonerated  or  not. 

The  second  or  small  agreement,  in  these  words,  "  it  is  agreed  by 
us  as  parties  to  the  contract,  whereas  B.  Weaver  has  taken  contracts 
from  Pittsburgh  to  Washington,  and  the  contracts  from  Harrisburg 
to  Alexandria,  and  from  Alexandria  to  Pittsburgh,  and  he  agrees  to 
give  up  the  said  contracts,  and  we  indemnify  and  keep  Weaver 
from  damage  he  may  be  liable  to  in  consequence  of  taking  said 
contracts,"  signed  by  the  three  defendants,  seems  to  be  inconsistent 
with  the  defendants'  construction  of  the  proviso  in  the  first  paper  ;  it 
is  to  induce  Weaver  to  do  the  very  thing  which  before  was  contin- 
gent, and  to  indemnify  him  in  that  course.  It  cannot  be  that  in 
one  hour  they  agree  to  indemnify  him  in  doing  a  thing,  and  as  soon 
as  he  had  renounced  the  contract  they  intended  to  charge  him  1400 
dollars  because  he  had  renounced  it. 

I  suspect  the  parties  either  did  not  in  making  their  contract  stipu- 
late for  all  contingencies,  or  if  they  did  understand  each  other  fully 
the  writings  are  defectively  drawn.  If  not  so,  and  the  parenthesis 
was  intended  as  the  defendants  below  contended,  the  second  paper 
is  an  alteration  of  the  contract,  by  which  they  are  bound.  Weaver 
did  give  up  his  contract,  and  from  this  paper  did  so  at  their  instance. 
They  got  his  property  and  must  pay  for  it. 

After  coming  to  this  conclusion  from  the  face  of  the  papers,  the 
court  directed  the  jury  that  they  might  take  into  consideration  the 
declarations  and  acts  of  the  parties,  in  order  to  ascertain  whether  the 
true  intent  and  meaning  was  as  the  court  thought  was  to  be  gathered 
from  the  writing  alone ;  and  the  jury  found  for  the  plaintiff:  and  we 
see  no  error. 

Judgment  affirmed. 
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Gray  against  Dawson. 

Bail  upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace  is  absolutely 
fixed  by  a  failure  of  the  defendant  to  prosecute  his  appeal  with  effect  or  surrender 
himself,  without  the  issuing  of  a  capias  ad  satisfaciendun. 

ERROR  to  the  common  pleas  of  Mleghany  county. 

Case  stated  in  the  nature  of  a  special  verdict.  William  Dawson 
against  James  Gray.  The  plaintiff,  William  Dawson,  sued  John 
Glime  and  John  Hughes  before  a  justice,  who  rendered  judgment  for 
the  plaintiff  for  43  dollars.  Glime  alone  appealed.  "John  Glime  and 
James  Gray  each  tent,  in  86  dollars  on  condition  that  John  Glime 
do  prosecute  his  appeal  with  effect,  &c.  to  the  next  court  of  common 
pleas  or  surrender  defendant  to  gaol  of  Alleghany  county,  &c."  The 
appeal  was  regularly  entered  to  October  term  1834.  On  the  14lh 
of  December  1835  the  plaintiff  obtained  judgment  against  the  de- 
fendant Glime,  for  want  of  a  plea  under  the  rules  of  court.  26lh 
of  December  1835,  judgment  liquidated  at  47  dollars.  28th  of  De- 
cember 1835  was  the  first  day  of  the  December  term.  A  fieri  facias 
was  issued  to  March  term  1836,  which  was  returned  "nulla  6ona." 
This  writ  of  scire  facias  was  issued  to  June  term  1836. 

If  upon  these  facts  the  court  shall  be  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  then  judgment  to  be  for  the  plaintiff  for  86  dollars, 
(the  amount  of  the  recognizance)  to  be  released  upon  payment  of  the 
debt,  interest  and  costs  in  the  original  judgment  against  Glime  the 
principal  and  costs  on  this  scire  facias,  with  stay  of  execution  for 
thirty  days  from  date  of  rendition  of  judgment.  If  the  court  shall  be 
of  the  contrary  opinion,  then  judgment  to  be  for  the  defendant  for 
costs,  except  those  which  defendant  is  to  pay  as  herein  before  stated. 

Either  party  to  have  the  right  of  a  writ  of  error  to  the  next  supreme 
court,  if  sued  out  within  thirty  days  after  judgment  rendered. 

The  court  below,  (Dallas,  President)  rendered  a  judgment  for  the 
plaintiff. 

JWahon  and  Williamson,  for  plaintiff  in  error,  cited,  5  Watts  335. 

Findlay,  contra,  cited,  act  of  20th  March  1810,  section  5  ;  1  Ash- 
mead  61 ;  2  Penns.  Prac.  292. 

PER  CURIAM. — The  time  of  surrender  is  indefinite  in  an  ordinary 
case  of  special  bail,  and  the  bail  is  consequently  in  no  default  till  the 
principal  has  been  fruitlessly  demanded  by  a  capias  ad  satisfaciendum. 
Here  however  it  is  fixed  in  the  first  instance  by  the  statute  itself; 
and  an  execution  therefore  was  unnecessary. 

Judgment  affirmed. 
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Bartholemew  against  Leech. 

An  agent  having  the  charge  of  unseated  lands  cannot  become  a  purchaser 
thereof  at  a  sale  for  taxes,  without  a  previous  explicit  renunciation  of  the  agency. 

A  surplus  bond  given  by  the  purchaser  of  unseated  land  sold  for  taxes  must 
contain  a  specification  of  the  land  sold ;  otherwise  it  is  vicious,  and  therefore 
the  title  in  the  purchaser  is  defective. 

ERROR  to  the  common  pleas  of  Mercer  county. 

Edward  Bartholemew  against  Joseph  Leech.  Ejectment  for  the 
one-seventh  part  of  five  hundred  acres  of  land. 

The  plaintiff  gave  in  evidence  a  regular  legal  title  to  the  land  in 
dispute.  The  defendant  gave  in  evidence  an  assessment  of  taxes 
upon  the  whole  tract  for  the  year  1831  of  10  dollars  25  cents,  and  u 
sale  of  it  by  the  treasurer  to  John  Leech  for  473  dollars,  a  deed  from 
the  treasurer  to  John  Leech,  and  from  him  to  his  son  Joseph  Leech 
the  defendant.  The  bond  given  by  John  Leech  to  the  treasurer  for 
the  surplus  purchase  money  was  in  the  following  form  : 

"Know  all  men  by  these  presents,  that  I,  John  Leech,  of  Mercer 
county  and  commonwealth  of  Pennsylvania,  am  held  and  firmly 
bound  unto  D.  T.  Porter,  treasurer  of  Mercer  county  in  the  com- 
monwealth aforesaid,  in  the  sum  of  899  dollars  76  cents,  the  same 
to  be  paid  to  the  said  D.  T.  Porter,  his  certain  attorney,  executors, 
administrators  or  assigns.  To  which  payment  well  and  truly  to  be 
made,  I  do  bind  myself,  my  heirs,  executors  and  administrators 
firmly  by  these  presents,  sealed  with  my  seal,  dated  the  llth  day  of 
June  in  the  year  of  our  Lord  1832.  The  condition  of  this  obligation 
is  such,  that  if  the  above  bounden  John  Leech,  his  heirs,  executors, 
administrators  or  any  of  them,  do  well  and  truly  pay  or  cause  to  be  paid 
unto  the  above  named  D.  T.  Porter,  his  certain  attorney,  executors, 
administrators  or  assigns,  the  just  and  full  sum  of  449  dollars  88 
cents,  when  thereunto  required  by  the  owner  or  owners  at  the  time 
of  sale  made  by  the  said  treasurer  of  Mercer  county,  his,  her  or  their 
heirs,  assigns  or  legal  representatives,  without  any  fraud  or  further 
delay  than  that  which  the  law  provides  in  such  cases,  then  the 
above  obligation  to  be  void,  or  else  to  be  and  remain  in  full  force  and 
virtue.  And  I  the  aforesaid  John  Leech  do  hereby  authorize  and 
empower  J.  J.  Pearson,  Esq.,  or  any  other  attorney  of  any  court  of 
record  in  the  commonwealth  of  Pennsylvania  or  elsewhere,  to  appear 
for  me  in  any  such  court  in  any  suit  or  action  brought  or  to  be  brought 
on  the  above  obligation,  and  after  one  or  more  declarations  filed  for 
the  above  penalty,  thereupon  to  appear  for  me  and  confess  judgment 
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or  judgments  to  the  plaintiff  or  plaintiffs  in  such  suit  or  action,  as  of 
any  term,  with  costs  of  suit  and  release  of  errors. 

"  JOHN  LEECH,     [L.  s.]" 

Indorsement,  "John  Leech,  for  the  purchase  of  lot  No.  92,  in  the 
fifth  district,  of  five  hundred  acres." 

The  plaintiff  then  proved  that  John  Leech  had  been  an  agent  of 
captain  Bartholemew,  the  father  of  the  plaintiff,  in  taking  care  of 
the  land  and  paying  the  taxes,  and  gave  in  evidence  his  account 
against  the  estate  for  taxes  paid  by  him  for  the  land  from  1813  to 
1828  amounting  to  128  dollars  including  commissions,  credit  for  94 
dollars,  and  a  receipt  for  the  balance  34  dollars  dated  the  15th  of 
January  1829,  signed  "John  Leech,  agent."  John  Leech  was  then 
called  as  a  witness,  and  said  "that  the  account  was  in  his  hand  writ- 
ing and  that  he  gave  it  to  John  Bartholemew  ;  that  when  the  land 
was  advertized  for  sale,  he  wrote  to  John,  and  inclosed  the  letter  to  a 
member  of  the  legislature  from  his  county,  informing  him  that  it  was 
sold,  that  he  had  no  funds  in  his  hands,  and  did  not  buy  it  in  trust 
for  them  but  for  himself;  that  he  had  had  a  conversation  with  Mr 
Holstein,  who  said  he  would  attend  to  it,  that  they  were  acquaint- 
ances of  his."  The  defendant  was  acquainted  with  his  father's 
agency.  The  defendant  had  cleared  forty  acres  of  the  land,  built  a 
large  barn  and  saw  mill. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  the  rela- 
tion of  principal  and  agent  which  had  subsisted  between  the  plaintiffs 
father  and  John  Leech  had  not  been  so  explicitly  renounced  as  to 
enable  him  to  become  a  purchaser,  and  that  if  it  had,  the  surplus 
bond  was  so  defective  in  not  describing  the  land  sold  as  to  vitiate 
the  sale. 

The  court  below  charged  the  jury  against  the  plaintiff  on  both 
these  points  and  directed  the  jury  to  find  for  the  defendant.  Ver- 
dict accordingly. 

Holstein  and  Forward,  for  plaintiff  in  error,  cited,  6  Watts  451 ;  10 
Serg.  4-  Rawle  239  ;  Purd.  Dig.  862  ;  6  Walts  64  ;  5  Watts  247  ; 
13  Serg.  4-  Rawle  193  ;  14  Serg.  $>  Rawle  380;  2  Penn.  Rep.  496. 

Pearson,  for  defendant  in  error,  cited,  2  Yeates  88  ;  4  Watts  138; 
1  Watts  42  ;  3  Binn.  54 ;  14  Serg.  fy  Rawle  333 ;  I  Peters'1  s  C.  C. 
356  ;  11  Serg.  <$•  Rawle  134;  2  Penn.  Rep.  501  ;  7  Serg.  4-  Rawle 
306  ;  14  Serg.  #  Rawle  352. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  not  denied  that  the  defendant's  father  had 
been  the  plaintiffs  agent  and  curator  of  the  land.  The  father  him- 
self testified  that  his  agency  had  expired  before  the  sale ;  but  that  is 
not  enough.  To  capacitate  him  as  a  purchaser  on  his  own  account 
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he  must  have  explicitly  resigned  his  trust.  The  most  open,  inge- 
nuous and  disinterested  dealing  is  required  of  a  confidential  agent 
while  he  consents  to  act  as  such  ;  and  there  must  be  an  unambi- 
guous relinquishment  of  his  agency  before  he  can  acquire  a  personal 
interest  in  the  subject  of  it.  To  leave  a  doubt  of  his  position  in  this 
respect  is  to  turn  himself  into  a  trustee.  It  is  unnecessary  to  recur 
to  authority  for  a  principle  so  familiar  or  so  accordant  with  common 
honesty.  The  agent  was  employed  in  this  instance  expressly  to 
preserve  the  land  from  being  sold  ;  and  taking  his  agency  to  have 
been  left  unclosed  by  the  absence  of  an  explicit  renunciation  of  it, 
neither  Leisenring  v.  Black,  5  Watts  303,  nor  Riddle  v.  Murphy,  7 
Serg.  fy  Rawle  230,  presented  a  stronger  case  to  restrain  the  agent 
from  purchasing  for  himself.  Within  the  three  preceding  years  he 
had  been  reimbursed  his  expenses  and  paid  for  his  services ;  but  that 
was  not  a  dissolution  of  the  previous  relation ;  and  it  is  not  pre- 
tended that  there  was  any  other  evidence  of  it.  On  the  contrary, 
the  fact  that  he  gave  intelligence  of  the  sale  to  a  co-tenant  of  the 
plaintiff,  as  well  as  to  a  friend  of  the  family,  evinces  a  consciousness 
that  his  duties  as  a  fiduciary  were  not  entirely  closed.  He  is  there- 
fore to  be  treated  as  having  been  a  trustee.  But  did  the  defendant 
purchase  of  him  with  notice  1  Knowing,  as  he  probably  did,  of  the 
former  existence  of  the  agency,  he  would  be  bound  to  inquire  into 
the  duration  of  it ;  and  he  would  stand  affected  by  it. 

There  is,  however,  an  objection  to  the  treasurer's  sale  which  goes 
to  the  root  of  it.  The  surplus  bond  contains  no  specification  of  the 
land  ;  and  being  referable  to  nothing  in  particular,  it  could  neither 
create  a  lien  nor  give  notice  of  one.  As  any  thing  but  a  common 
bond  for  the  payment  of  money  it  was  insensible  and  incurably 
vicious.  Nor  is  it  helped  by  the  treasurer's  subsequent  indorsement 
of  the  district  and  number  of  the  tract.  That  was  an  indorsement 
for  the  officer's  convenience,  but  no  part  of  the  instrument.  In  an 
action  on  it  to  reach  the  land  the  terre-tenant  might  urge,  with  irre- 
sistible force,  that  the  purchaser  had  not  given  the  treasurer  power 
to  pledge  it ;  and  in  looking  into  the  bond,  which  alone  is  the  pur- 
chaser's act,  it  would  not  be  discovered  that  the  purchaser  had 
pledged  it  himself.  The  indorsement  was  a  memorandum  for  the 
convenience  of  filing,  which  might  have  been  made  with  equal  pro- 
priety by  the  prothonotary's  clerk.  To  whom,  then,  is  the  mispri- 
sion  to  be  charged  1  In  White  «.  Willard,  1  Watts  42,  and  Fager 
v.  Campbell,  5  Watts  247,  the  title  was  not  prejudiced  by  the  trea- 
surer's omission  to  have  the  bond  put  on  file  ;  but  it  had  been  held 
otherwise  where  the  purchaser  had  given  no  bond  at  all :  and  the 
instrument  in  the  present  case  is  certainly  not  the  bond  directed  by 
the  statute.  But  it  is  insisted  that,  as  the  purchaser  does  not  furnish 
the  instrument,  his  title  is  not  to  be  avoided  by  a  blunder  in  the  pre- 
paration of  it.  The  treasurer  is  certainly  charged  with  the  business 
of  preparation  ;  but  he  is  bound  to  perform  it  under  the  direction  of 
the  purchaser,  who  is  bound,  on  the  other  hand,  to  know  the  law  of 
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his  title  and  to  point  out  errors  in  the  concoction  of  it.  When  the 
bond  is  delivered,  his  participation  ends,  and  the  exclusive  business 
of  the  treasurer  begins.  That  the  purchaser  previously  acts  at  the 
peril  of  his  title  is  shown  by  Connelly  v.  Nedrow,  6  Watts  451, 
where  a  deposit  of  the  surplus  money  was  not  allowed  to  be  an  equi- 
valent for  the  statutory  security.  The  defect  is  fatal,  and  the  plain- 
tiff is  entitled  to  recover. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Pierce  against  Potter. 

A  sale  of  land  under  a  venditioni  exponas  upon  a  judgment  for  a  debt  secured 
iy  a  mortgage  is  an  extinguishment  of  the  lien  of  the  mortgage,  and  vests  a  good 
title  in  the  purchaser. 

But  if  the  land  be  sold  to  the  mortgagee  for  a  sum  less  than  the  amount 
secured  by  the  mortgage,  it  is  not  such  an  extinguishment  of  the  debt  as  will 
enable  the  mortgagor  to  coerce  the  entry  of  satisfaction  upon  the  mortgage, 
or  to  maintain  an  action  for  a  refusal  to  do  so.  Even  if  the  debt  were  extin- 
guished by  such  sale,  the  mortgagor  could  not  maintain  such  action,  because  he 
had  ceased  to  be  interested  in  the  mortgaged  premises. 

ERROR  to  the  common  pleas  of  Crawford  county. 

Amos  Pierce  against  Samuel  Potter.  Action  on  the  case  for 
refusing  to  enter  satisfaction  on  a  mortgage  ;  in  which  the  following 
facts  were  agreed  to  be  considered  in  the  nature  of  a  special  verdict. 

On  the  19th  of  April  1832  the  defendant,  the  fee  simple  owner  of 
one  hundred  and  thirty  acres  of  land  in  Conneaut  township,  Crawford 
county,  sold  and  conveyed  the  same,  with  the  personal  property 
thereon,  consisting  of  hay-stacks,  &c.,  in  value  1000  dollars,  to  the 
plaintiff  for  2500  dollars,  including  the  personal  property ;  and  to 
secure  the  payment  thereof  the  plaintiff,  on  the  same  day,  gave  his 
judgment  bond,  secured  by  two  certain  mortgages,  one  on  the  land 
above  mentioned  and  the  other  on  sixty  acres  of  land  in  Ohio,  both 
executed  and  delivered  by  the  snid  Pierce  to  Potter.  The  plaintiff 
took  immediate  possession  of  the  land  and  kept  it  until  sold,  as  here- 
tofore mentioned  ;  and  the  personal  property  he  disposed  of  to  his 
own  benefit:  no  part  of  the  purchase  money  for  either  land  or  per- 
sonal property  being  paid.  The  defendant  entered  up  judgment  on 
the  bond  to  August  term  1834  ;  issued  a  fieri  facias,  on  which  the 
land  first  mentioned  was  levied  and  condemned  ;  and  to  November 
term  following  a  writ  of  venditioni  exponas  was  issued,  the  land  sold 
thereon,  and  purchased  for  131  dollars  by  the  defendant. 

In  October  1836  the  plaintiff  served  a  written  notice  on  the  defen- 
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dant,  requiring1  him  to  enter  satisfaction  of  the  mortgage,  and  ten- 
dered him  2  dollars  for  his  costs,  &c. 

In  February  term  1837  the  plaintiff  commenced  this  present  ac- 
tion. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff, 
under  the  above  statement  of  facts,  is  entitled  to  recover]  If  so, 
then  judgment  is  to  be  entered  for  him  for  six  cents  damages  and 
costs  ;  if  not,  then  judgment  to  be  entered  for  the  defendant. 

And  it  is  further  agreed  that  if  the  court  should  be  of  opinion  that 
the  defendant  would  not  be  at  liberty  to  give  evidence  under  the 
general  issue  of  the  sale  of  the  personal  property  to  the  plaintiff,  and 
of  its  forming  part  of  the  2500  dollars  mentioned  in  the  bond  and 
mortgage,  then  that  part  of  the  case  stated  which  relates  thereto  is 
not  to  be  taken  into  consideration  by  the  court. 

The  court  below  (Shippen,  President)  rendered  judgment  for  the 
defendant. 

Church  and  Galbreath,  for  plaintiff  in  error,  on  the  point  of  extinc- 
tion, cited,  2  Binn.  142  ;  3  Yeates  128;  2  Pow.  on  Mart.  488;  16 
Serg.  fy  Rawle  292 ;  2  Pow.  on  Mort.  551,  note  :  any  satisfaction  is 
within  the  meaning  of  the  act ;  3  Penns.  Bl.  492  ;  2  Penns.  Rep. 
174  ;  1  Penns.  Rep.  474  ;  5  Watts  412  ;  2  Watts  236. 

Derrickson,  contra,  cited,  9  Serg.  fy  Rawle  312  ;  4  Watts  405,  474. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  was  instituted  by  the  plaintiff  in  error, 
in  the  court  below,  against  the  defendant,  to  recover  a  forfeiture  not 
exceeding  the  amount  of  a  mortgage  given  by  the  plaintiff  to  the 
defendant,  securing  the  payment  of  2500  dollars,  to  be  paid  in  instal- 
ments, for  not  having,  within  three  months  after  request  and  a  ten- 
der of  reasonable  charges  for  doing  so,  entered  satisfaction  upon  the 
margin  of  the  record  of  said  mortgage.  The  plaintiff  claims  a  right 
to  recover  under  the  requisition  of  an  act  of  assembly  passed  the 
27th  of  May  1715,  the  ninth  section  of  which  enacts  that  "any 
mortgagee  of  any  real  or  personal  estates  in  this  province  having  re- 
ceived full  satisfaction  and  payment  of  all  such  sum  and  sums  of 
money  as  are  really  due  to  him  by  such  mortgage  shall,  at  the  re- 
quest of  the  mortgagor,  enter  satisfaction  upon  the  margin  of  the 
record  of  such  mortgage  recorded  in  the  said  office,  which  shall  for- 
ever thereafter  discharge,  defeat  and  release  the  same,  and  shall, 
likewise,  bar  all  actions  brought  or  to  be  brought  thereupon."  And 
then,  by  the  tenth  section,  it  is  further  enacted,  "  if  such  mortgagee, 
by  himself  or  his  attorney,  shall  not,  within  three  months  after  re- 
quest and  tender  made  for  his  reasonable  charges,  repair  to  the  said 
office,  and  there  make  such  acknowledgement  as  aforesaid,  he,  she 
or  they  neglecting  so  to  do  shall,  for  every  such  offence,  forfeit,  and 
pay  unto  the  party  or  parties  aggrieved  any  sum  not  exceeding  the 
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mortgage  money,  to  be  recovered  in  any  court  of  record  within  the 
province,  by  bill,  plaint  or  information."  In  order  to  maintain  this 
action  against  the  mortgagee,  it  ought  to  appear  first  that  he  had 
received  "  full  satisfaction  and  payment  of  all  such  sum  and  sums  of 
money  as  were  really  due  to  him."  But  it  is  not  pretended  here  that 
the  defendant  had  literally  received  the  amount  of  the  mortgage 
debt  in  money.  Having,  however,  become  the  purchaser  of  the  mort- 
gage land  at  a  judicial  sale  thereof  made  by  virtue  of  a  writ  of  ven- 
ditioni exponas ;  and  having  thus  united  in  himself  both  the  legal 
title  and  the  equity  of  redemption,  it  is  contended  that  the  mortgage 
not  only  became  thereby  extinct,  but  that  the  whole  debt  therein 
mentioned  became  satisfied;  that,  as  a  satisfaction  in  full  for  the 
debt,  the  defendant  has  got  the  land  discharged  from  the  equity  of 
redemption,  by  its  union  with  the  legal  title  vested  in  him  previously 
by  the  mortgage.  If  it  were  so  that  nothing  but  the  equity  of  re- 
demption was  to  be  considered  as  actually  sold  under  the  venditioni 
exponas  to  the  defendant,  the  reasoning  of  the  plaintiff  would  not  be 
without  plausibility  at  least ;  but  notwithstanding  the  act  of  the  6th 
of  April  1830,  whereby  it  is  enacted  that  "from  and  after  the  pas- 
sage of  that  act,  when  the  lien  of  a  mortgage  upon  real  estate  was 
or  should  be  prior  to  all  other  liens  upon  the  same  property,  except 
other  mortgages,  ground  rents  and  the  purchase  money  due  to  the 
commonwealth,  the  lien  of  such  mortgage  should  not  be  destroyed 
or  in  any  way  affected  by  any  sale  made  by  virtue  or  authority  of  any 
writ  of  venditioni  exponas"  We  think  that  the  sale  under  the  vendi- 
tioni exponas  here  was  a  disposition  of  the  whole  fee-simple  estate  in 
the  land,  including  the  interest  of  the  mortgagee  as  well  as  that  of 
the  mortgagor ;  and  had  any  third  person  become  the  purchaser  at 
the  sale,  instead  of  the  mortgagee  himself,  such  third  person  would 
thereby  have  become  owner  of  the  fee  in  the  land,  discharged  from 
the  lien  and  effect  of  the  mortgage,  as  also  all  other  liens  for  and  on 
account  of  debts.  For  though  the  words  of  the  act  are,  that  "the 
lien  of  such  mortgage  shall  not  be  destroyed  or  in  any  way  affected 
by  any  sale  made  by  virtue  or  authority  of  any  writ  of  venditioni  ex- 
ponas" yet  when  the  whole  section  is  considered  in  reference  to  this 
case,  it  is  perfectly  obvious  that  it  cannot  be  held  to  embrace  it.  Here 
the  writ  of  venditioni  exponas  includes  the  same  debt  mentioned  in  the 
mortgage,  so  that,  of  necessity,  the  sale  by  virtue  of  it  could  not  but 
affect  the  lien  of  the  mortgage  by  reducing,  at  least,  if  not  wholly 
discharging  the  debt,  accordingly  as  the  amount  bidden  at  the  sale 
might  happen  to  be  less  or  equal  to  the  amount  of  the  debt.  It  can- 
not be  supposed  that  the  legislature  intended  to  exceed  their  power 
by  extending  the  act  to  the  case  of  a  writ  of  venditioni  exponas, 
grounded  upon  a  judgment  in  favour  of  the  mortgagee  against  the 
mortgagor  for  the  same  debt  secured  by  the  mortgage,  because  either 
a  reduction  or  an  entire  payment  of  the  debt  by  a  sale  under  the 
writ  of  venditioni  exponas  would  necessarily  destroy  or  at  least  affect 
by  lessening  the  amount  the  lien  of  the  men  (gage,  And  it  was  not 
vn. — 2  Q 
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in  the  power  of  the  legislature  (o  continue  the  lien  of  ihe  mortgage 
after  tlte  payment  of  the  debt,  though  it.  was  produced  by  a  sale 
under  ihe  writ  of  venditioni  exponas.  This  case  then  must  be  regarded 
as  standing  upon  the  same  ground  it  would  have  done  had  the  last 
mentioned  act  never  been  passed  ;  and,  according  to  the  practice  as 
also  the  judicial  authorities  anterior  to  the  passage  of  the  act,  it  was 
a  settled  rule  that  a  judicial  sale,  either  under  a  junior  mortgage  and 
writ  of  lev ari  facias  or  a  junior  judgment  arid  writ  of  venditioni  expo- 
nas, discharged  the  land  sold  of  all  prior  as  well  as  subsequent  liens 
on  account  of  debts,  whether  created  by  mortgage,  judgment  or  re- 
cognizance;  so  that  the  purchaser  acquired  thereby  all  the  estate 
which  the  defendant  had  in  ihe  land  relieved  from  such  incum- 
brances  suffered  either  by  himself  or  those  under  whom  he  claimed. 
Willard  v.  Norris,  2  Rawle  56  ;  M'Grew  v.  Lanahan,  1  Penns.  Rep. 
44;  M'Lanahan  v.  Wyant,  1  Pcnns.  Rep.  112;  Hoover  v.  Shields,  2 
Penns.  Rep.  135  ;  Corporation  v.  Wallace,  3  Rnwk  109.  Hence  the 
defendant  must  be  considered  as  having  bought,  at  the  sale  made 
under  the  vendilioni  exponas,  the  fee  simple  estate  in  the  land  for  the 
sum  of  money  at  which  it  was  struck  down  to  him;  but  that  sum 
being  greatly  less  than  the  amount  of  his  judgment  or  the  mortgage 
debt,  it  can  only  be  deemed  a  satisfaction  or  payment  thereof  pro 
tanlo.  It  may  be,  however,  that  at  the  sale  the  impression  prevailed 
that  it  was  only  the  equity  of  redemption  that  was  being  sold,  or 
otherwise  a  much  larger  sum  would  have  been  offered  by  some  of 
the  bystanders;  but  the  sale  having  been  perfected,  it  is  too  late 
now  to  set  up  the  plea  of  ignorance  of  the  law  in  order  to  avoid  it. 
This  could  only  have  been  done  at  or  before  taking  the  sheriff's 
acknowledgement  of  the  deed  which  consummated  the  sale.  But 
had  an  objection  been  made  on  this  ground  to  the  confirmation  of 
the  sale  by  the  court,  and  it  had  been  shown  clearly  that  such  was 
the  case,  doubtless  the  court  would  have  interposed  and  set  the  sale 
aside,  so  that  the  land  might  have  been  sold  again  upon  a  correct 
understanding  of  the  extent  of  the  interest  in  it  that  the  purchaser 
would  take. 

There  is,  therefore,  no  pretence  for  saying  that  the  debt  mentioned 
in  the  mortgage  has  been  satisfied  ;  and  this  being  the  case,  it  ne- 
cessarily follosvs  that  the  plaintiff  had  no  right  to  require  of  the  de- 
fendant, that  he  should  acknowledge  satisfaction  either  upon  the 
margin  of  the  record  of  the  mortgage  in  the  recorder's  office  or  else- 
where; consequently  he  has  no  right  to  maintain  this  suit. 

But  even  if  the  sale  of  the  land  had  produced  a  sum  of  money 
sufficient  to  satisfy  the  whole  of  the  mortgage  debt,  still  I  do  not  see 
upon  what  ground  the  plaintiff  could  maintain  this  suit.  He  is  not 
the  owner  now  of  the  mortgaged  land  ;  and  has  no  right  or  interest 
in  it  whatever:  of  course  no  right  of  his  in  it  can  be  affected  by 
the  defendant's  refusing  to  enter  satisfaction  on  the  margin  of  the 
record  of  the  mortgage  as  requested.  He  therefore  cannot,  be  said 
to  be  aggrieved  by  any  neglect  or  refusal  on  the  part  of  the  defen- 
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dant  to  enter  such  satisfaction  :  but,  by  the  express  provision  of  the 
act,  it  is  only  the  parly  aggrieved  that  is  authorised  to  bring  suit  on 
account  of  such  neglect  or  refusal.  It  may  be,  according  to  the 
decision  of  this  court  in  Henry  v.  Sims,  1  Whart.  Rep.  187,  if  the 
whole  amount  of  the  debt  had  been  raised  by  the  sale  and  paid  out 
of  it,  that  the  plaintiff  would  have  had  a  right  to  have  required  the 
defendant  to  enter  satisfaction  upon  the  judgment  under  which  the 
sale  was  made ;  and  in  case  of  neglect  or  refusal  to  do  so,  would 
have  been  entitled  to  have  maintained  an  action  against  him.  And 
this,  as  it  appears  to  me,  is  going  farther  than  the  reason  of  the  law 
would  seem  to  require  :  I  am  raiher  inclined  to  think  that  the  legis- 
lature only  intended  to  provide  for  having  satisfaction  entered  in 
those  cases,  where  the  payment,  of  the  debt  proceeded  from  the  act  of 
the  debtor  himself  or  parly  representing  him,  and  did  not  intend 
that  the  provision  should  be  extended  to  cases  where  it  was  brought 
about  by  a  judicial  proceeding,  which  remained  on  record  and  show- 
ed the  fact  of  the  debt  having  been  paid  and  satisfied  with  as  much 
certainty  and  conclusiveness  as  if  the  creditor  had  acknowledged  it 
in  person  upon  the  record.  To  apply  the  act  to  such  cases  may 
occasionally  place  the  creditor  in  an  unpleasant  dilemma  ;  for  the 
moment  that  the  sheriff,  or  officer  to  whom  the  judicial  process  or 
execution  is  directed,  has  received  or  made  the  money  of  the  debtor, 
the  latter  becomes  thereby  forever  entirely  discharged  and  released 
from  the  debt ;  and,  as  regards  him,  it  may  be  said  to  have  been 
paid  and  satisfied,  but  the  creditor  has  not  received  it  a?  yet  from 
the  officer,  who  in  fact  has  used  the  money  and  is  not  able  to  pay 
it  when  called  on.  But  before  the  creditor  can  collect  the  money 
from  the  officer,  the  debtor  requires  him  to  enter  satisfaction  upon 
the  record;  suppose  he  does  so,  is  it  not  an  admission  that  he  has  < 
been  paid  the  debt]  And  if  so,  how  can  he  maintain  his  suit  after- 
wards against  the  officer  for  \l1  I  do  not  mean  to  affirm,  that  the 
acknowledgement  and  saiisfaction  in  such  case  would  bar  the  credi- 
tor's recovery  from  the  officer,  but  it  appears  to  be  sufficient  to  em- 
barrass the  common  mind  and  therefore  could  not  have  been  intend- 
ed by  the  legislature.  But  admitting  the  constructive  satisfaction 
of  the  whole  mortgage  debt  to  have  taken  place  here,  as  contended 
for  by  the  plaintiff's  counsel,  it  would  still  be  going  further  than 
was  done  in  the  case  of  Henry  v.  Sims,  to  hold  that  it  is  such  a 
payment  of  the  debt  as  comes  within  the  act  requiring  the  creditor 
to  acknowledge  saiisfaction  on  the  record  under  the  penalty  of  for- 
feiting such  sum  not  exceeding  the  amount  of  the  debt  as  a  jury 
may  choose  to  inflict.  It  would  be  so  unreasonable,  that  it  cannot  in 
justice  to  the  legislature  be  supposed  that  they  could  have  intended 
to  impose  penalties  in  cases  comparatively  of  little  public  concern, 
but  attended  with  much  perplexity  and  real  difficulty,  raising  ques- 
tions which  none  except  the  most  eminent  of  the  legal  profession 
are  able  to  solve. 
Judgment  affirmed. 
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Account  of  Stevenson's  Assignees. 

An  assignee,  under  a  voluntary  deed  for  the  benefit  of  creditors,  is  not  justi- 
fied in  paying  a  preferred  debt,  without  other  evidence  of  its  existence  ;  and  if 
it  be  shown,  upon  the  settlement  of  his  account,  that  no  such  debt  existed,  the 
credit  for  its  payment  will  be  disallowed. 

APPEAL  by  the  assignees  from  the  decree  of  the  court  of  com- 
mon pleas  of  Jllleghuny  county  confirming  the  report  of  auditors  to 
whom  was  referred  the  account  of  William  Bell,  Jun.,  John  Alex- 
ander and  Thomas  Stevenson,  assignees  of  Samuel  Stevenson. 

The  subject  of  dispute  arose  out  of  the  decree  of  the  court  upon 
certain  credits  claimed  by  appellants  for  disbursements  made  under 
the  fourth  article  of  the  deed  of  assignment  of  Samuel  Stevenson  to 
them  in  trust  for  the  benefit  of  creditors.  It  is  as  follows  : 

"4.  To  pay  all  the  creditors  of  the  said  Samuel  Stevenson  to 
whom  James  Gray  may  have  become  liable  by  acceptance,  indorse- 
ment, assumption  or  otherwise,  viz." 

Then  followed  a  list  of  those  liabilities  including  eight  drafts  in 
favour  of  William  Bell  &  Co.,  particularly  described  by  their  date, 
by  whom  drawn,  by  whom  accepted,  the  payee  and  amounts.  The 
assignees  paid  the  whole  eight  drafts  amounting  to  4411  dollars  48 
cents,  for  which  they  claimed  a  credit.  The  account  was  referred 
to  auditors,  before  whom  it  was  satisfactorily  proved  that  two  of  the 
drafts  mentioned  in  the  assignment,  amounting  to  1006  dollars  88 
cents,  never  existed,  but  were  inserted  in  the  deed  of  assignment  by 
mistake;  and  that  the  assignees  had  paid  them  upon  the  faith  of 
what  appeared  in  the  assignment,  which  they  supposed  was  their 
only  guide  in  settling  the  business  entrusted  to  (hem. 

The  only  question  (hen  was,  whether,  under  these  circumstances, 
the  accountants  should  be  allowed  a  credit  for  the  amount  actually 
paid,  or  for  the  amount  which  was  actually  due.  The  auditor 
reported  against  the  accountants,  and  the  court  below  (Dallas, 
President)  affirmed  their  report. 

Watts  and  Craft,  for  appellants,  cited,  3  Watts  199;  4  Watts  410. 

M'Candless  and  Shaler,  for  appellees,  cited,  9  Serg.  fy  Rawle 
223. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  assignment  is  the  guide  which  the  assignees 
are  to  follow  in  the  fulfilment  of  their  trust,  and  the  directions  of  the 
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instrument  in  this  instance  are  sufficiently  clear  and  explicit.  They 
are  "to  pay  all  the  creditors  of  the  said  Samuel  Slevenson  to  whom 
James  Gray  may  have  become  liable  by  accepiance,  indorsement,  as- 
sumption or  otherwise,"  viz.  certain  drafts  specially  designated,  in- 
cluding the  two  in  question.  Were  they  justified  in  paying  the 
amount  of  the  two  drafts  without  being  produced,  or  any  proof  of 
their  existence  and  loss,  and  though  it  turns  out  that  no  trace  of  the 
issue  or  existence  of  such  drafts  can  be  discovered,  but  on  the  con- 
trary it  would  appear  they  never  did  exist  and  were  inserted  in  the 
instrument  by  mistake  1  I  think  not,  either  on  the  language  of  the 
assignment  or  on  general  principles.  They  are  to  pay  the  creditors 
to  whom  James  Gray  had  become  liable  by  accepiance,  &c.,  and 
therefore  should  have  had  evidence  of  such  liability.  The  enume- 
ration of  the  drafts  in  a  videlicet  would  not  overrule  this  direction 
and  enable  them  to  pay  drafts  which  never  existed,  or  at  least  do 
not  appear  to  have  existed,  but  would  seem  to  have  been  erroneously 
inserted  upon  a  supposition  that  they  had  been  issued.  Should  an 
assignor  even  direct  the  payment  of  a  debt  which  turned  out  to  be 
fictitious,  whether  it  was  inserted  by  fraud  or  mistake,  the  creditors 
would  have  a  right  to  contest  it.  The  assignor  cannot  create  a  debt 
without  foundation  in  fact  and  thus  divert  his  property  from  his  just 
creditors.  But  it  is  said  the  assignees  paid  over  this  money  to  Bell 
&  Homer  under  the  directions  of  the  assignment  without,  notice. 
The  answer  to  this  is,  that  they  were  not  justified  by  the  assignment 
in  paying  any  of  these  drafts  unless  they  were  produced  and  delivered 
up  to  them  by  the  holder,  or  at  any  rate  it  could  be  conclusively 
proved  that  they  existed  and  were  lost,  and  an  indemnity  given 
against  another  demand  by  the  person  into  whose  hands  they  might 
happen  to  fall.  For  I  take  it  to  be  a  well  settled  principle  of  com- 
mercial law,  that  no  one  who  is  liable  on  a  bill  of  exchange  or  pro- 
missory note,  not  alleged  to  be  lost,  is  bound  to  pay  it  unless  the  bill 
or  note  be  produced  and  delivered  up  to  him  by  the  holder.  After 
payment  or  satisfaction  (says  Mr  Chilly)  of  a  bill  or  note,  the  party 
making  such  payment  should  take  care  that  the  instrument  be  deli- 
vered up  to  him,  or  he  may  be  liable  to  an  action  by  a  third  person 
who  has  been  a  holder  of  a  bill  before  it  became  due  for  the  recovery 
of  the  amount.  Chilly  on  Sills  305.  The  assignees  therefore  as 
payers  of  these  drafts  in  lieu  of  Slevenson  were  not  bound  to  pay 
them  without  production;  and  acting  as  trustees  for  another,  they 
were  authorized  to  do,  in  that  capacity,  only  what  the  trust  legally 
required  them  to  do.  For  the  security  of  the  acceptor  whom  they 
were  to  protect,  as  well  as  of  the  drawer  or  others  on  the  bill,  it  was 
their  duty  to  require  the  production  of  the  drafts  and  to  keep  them  ; 
for  otherwise  it  was  impossible  to  know  to  a  certainty  whether  they 
existed,  or  whether  they  had  been  negotiated  by  the  payee,  and 
whether  the  payee  was  then  a  holder  entitled  to  receive  payment  of 
them.  We  are  of  opinion,  lhat  the  assignees  were  not  authorized  to 
pay  these  alleged  drafts  merely  because  they  were  enumerated  by 
vn. — 2  Q* 
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the  assignor,  without  requiring  their  production  or  some  proof  of 
their  existence  or  loss  ;  and  that,  under  the  evidence,  the  payment 
set  up  was  in  their  own  wrong. 

On  the  subject  of  compensation  also  we  concur  in  opinion  with 
the  court  below. 

Decree  affirmed. 


Patterson  against  M'Vay. 

A  horse  Btolen  from  the  owner  may  become  the  subject  of  a  sale  by  virtue  of 
the  statute  relating  to  strays. 

ERROR  to  the  common  pleas  of  JMlcghany  county. 

James  M'Vay  against  Rody  Patterson.     Replevin  for  a  horse. 

The  horse  originally  belonged  to  the  defendant ;  he  either  strayed 
or  was  stolen  from  him,  and  was  taken  up  as  a  stray  and  sold  ;  by 
virtue  of  which  sale  the  plaintiff  claimed  him. 

The  defendant  gave  evidence  that  the  horse  had  been  stolen  from 
him  ;  and  when  he  found  him  in  the  possession  of  the  plaintiff  he 
took  him. 

The  court  was  requested  to  charge  the  jury, 

1.  That  there  is  no  "market  overt1"  in  Pennsylvania;  and  if  the 
jury  believe  that  this  horse  was  stolen  from  defendant,  that  no  pub- 
lic sale,  even  by  virtue  of  the  statute  relative  to  strays,  can  divest 
the  right  of  the  defendant,  the  true  owner,  in  the  property  stolen. 

2.  That  the  provisions  of  the  fourth  section  of  the  statute  relative 
to  the  advertisements  have  not  been  complied  with,  and  therefore 
the  plaintiff  is  not  entitled  to  recover. 

The  court  below  (Dallas,  President)  answered  both  these  points 
in  the  negative  ;  and  as  to  the  last,  there  was  some  parol  proof  of  the 
notice. 

JW'Candless,  for  plaintiff  in  error,  cited,  1  Yeates  478 ;  2  Yeates  347; 
5  Serg.  fy  Rawk  130 ;  2  Cowen  450 ;  8  Serg.  fy  Rawle  500. 

Shaler,  contra,  was  stopped  by  the  court. 

PER  CURIAM. — It  will  scarcely  be  pretended  that  an  action  for  a 
trespass  done  by  the  beasts  of  another  would  be  answered  by  an  alle- 
gation that  they  had  been  turned  loose  by  one  who  had  stolen  them; 
and  why  should  it  be  a  defence  to  a  proceeding  against  the  beasts 
themselves.  Our  law  which  directs  the  proceedings  in  the  case  of 
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a  stray  seems  to  be  a  statutory  regulation  of  the  common  law  remedy 
by  distress  of  cattle  damage- fens  ant ;  and  though  the  injured  party 
must  choose  betwixt  the  summary  remedy  and  an  action,  whatever 
is  a  title  to  redress  by  the  one  is  a  title  to  redress  by  the  other.  The 
proceeding  against  a  stray  is  in  rem,  and  not  against  the  title  of  any 
particular  owner.  Its  object  is  not  to  inflict  a  penalty  for  letting  the 
animal  go  at  large,  but  to  compensate  the  injury  done  by  it,  and  se- 
cure the  residue  of  the  value  to  the  owner  of  it.  What  matters  it, 
then,  that  the  animal  was  taken  out  of  his  possession  without  his 
default,  when  default  is  not  the  foundation  of  the  proceeding  ?  It  is, 
in  some  respects,  a  charitable  one  ;  for  had  not  the  animal  been  se- 
cured and  taken  care  of,  it  might  have  perished  or  wandered  away 
beyond  the  reach  of  recovery.  The  costs  and  charges  must  be  paid 
in  any  event,  for  the  officers  are  not  to  be  affected  by  considerations 
of  theft ;  and  how  can  these  be  raised  except  by  a  sale,  or  how  can 
there  be  a  sale  if  purchasers  cannot  bid  securely1?  Though  by  the 
common  law  the  property  in  a  thing  stolen  can  be  changed  only  in 
market  overt,  yet  there  was  a  statutory  sale  in  this  instance,  which 
must  be  allowed  to  have  the  same  effect.  The  sufficiency  of  the 
proof  on  the  point  of  notice  was  for  the  jury;  and  as  there  was  some- 
thing to  be  submitted,  the  direction  prayed  in  respect  of  it  was  pro- 
perly withheld. 
Judgment  affirmed. 


M'Creary  against  Ross. 

Tenants  in  common  of  a  tract  of  land  cannot  maintain  a  joint  action  of  ac- 
count-render to  recover  the  proceeds  of  it  from  one  who  is  liable,  upon  an  im- 
plied contract,  to  account  for  them. 

ERROR  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  of  account-render  by  P.  J.  M'Creary,  William 
Hanna  and  Mary  his  wife,  and  others  heirs  at  law  of  Sarah  M'Creary 
deceased  against  John  Ross. 

Robert  Johnston  died  seised  of  a  tract  of  land,  leaving  issue  four 
children,  of  whom  Sarah  M'Creary,  the  plaintiff's  mother,  was  one, 
and  the  defendant  was  married  to  another.  The  tenants  in  posses- 
sion of  the  land  p:u'd  the  rent  to  John  Ross,  the  defendant,  for  several 
years  after  the  death  of  Sarah  M'Creary ;  but  by  what  authority  he 
received  it  did  not  appear.  This  action  was  brought  by  the  present 
defendants  to  compel  the  defendant  to  account  for  their  share  of  the 
rents;  and  the  objection  to  it.  was,  that  they  could  not  support  a 
joint  action,  but  each  must  sue  for  himself. 


484  SUPREME  COURT  [Pittsburgh 

[M'Creary  v.  Ross.] 

The  court  below  (Grier,  President)  was  of  this  opinion,  and  di- 
rected a  verdict  for  the  defendant. 

M'Candless,  for  plaintiff  in  error,  cited,  1  Chilly's  Gen.  Prac.  270; 
1  Co.  Lit.  199,  b.;  2  Saund.  115;  3  Lev.  362 ;  3  mis.  423;  3  New 
Hamp.  Rep.  9  ;  7  Mass.  135 ;  10  Serg.  $>  Rawle  219. 

Forward,  for  defendant  in  error,  cited,  15  Serg.  4"  Rawle  153. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  aclion  of  account -render  is  founded  on  contract 
either  express  or  implied.  3  Yeates  251.  The  defendant  received 
the  money  for  the  use  of  his  co-tenant,  and  in  Irvine  v.  Hasler, 
10  Serg.  4»  Rawle  219,  it  is  decided  that  account-render  is  the  proper 
remedy  ;  but  the  question  is,  may  the  co-tenant  join  in  the  suit, 
or  must  each  bring  suit  for  his  own  share.  In  general,  tenants  in 
common  may  join  in  a  personal  action  for  an  entire  injury  to  their 
properly,  as  for  trespass  or  other  acts  of  damage  to  their  tenements, 
as  for  breaking  their  houses  or  closes,  feeding  upon  or  injuring  their 
grass,  cutting  their  wood,  fishing  in  their  fisheries,  and  for  nuisances 
to  their  lands.  1  Chilly's  G.  P.  270.  For,  as  is  said,  the  damages 
would  in  case  of  death  belong  to  the  survivor,  and  it  would  be  un- 
reasonable, where  the  damage  is  entire,  that  several  actions  should 
be  brought  for  the  same  injury.  So  where  a  third  person  receives 
money  as  bailiff  for  two  or  more"  tenants  in  common,  they  may  and 
perhaps  must  join  in  the  action;  for  the  demand  is  entire  and  the 
money  is  received  for  their  joint  use.  In  all  the  cases  cited  the  suit 
is  against  third  persons  and  not  against  each  other;  and  in  that  icspect 
differ  materially  from  the  case  at  bar.  In  this  case  the  demand  is 
not  entire,  nor  would  it  survive.  It  is  not  therefore  liable  to  the  ob- 
jection, that  it  would  be  unreasonable  that  several  actions  should  be 
brought  for  an  entire  demand.  The  money  is  not  received  for  the 
joint  use  of  the  other  tenants  in  common,  but  for  their  separate  use. 
The  receipt  or  release  of  one  would  not  discharge  the  debt ;  it.  would 
be  unreasonable  that  it  should  ;  but  this  would  be  the  effect  of  it 
were  it  viewed  as  joint.  Besides  in  no  point  of  view  can  this  suit  be 
supported  ;  for  if  their  suits  be  joint,  the  other  tenants  in  common 
should  have  been  parties.  In  Carrington  v.  Littleby,  2  Saun.  115,  it 
is  ruled1,  that  if  two  persons  have  an  entire  joint  demand,  they  may 
bring  a  joint  aclion,  though  their  interests  are  several.  The  same 
principle  is  held  in  other  cases,  all  of  which  are  collected  in  the  note 
to  2  Saun.  115.  But  here  there  is  no  joint  damage  nor  demand; 
but  i lie  action  is  founded  on  the  implied  contract,  that  on  the  receipt 
of  the  money  he  would  pay  the  respective  shares  to  each  of  his  co- 
tenants.  If  the  tenants  in  common  had  made  the  defendant  their 
joint  bailiff  expressly,  perhaps  (although  I  give  no  opinion  on  the 
point)  a  joint  action  would  well  lie.  When  two  or  more  are  jointly 
entitled,  or  have  a  joint  interest,  they  may  join  in  the  same  action. 
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2  Saun.  115,  note.     But  not  so  when  their  interest  is  several,  and 
not  joint,  unless  where,  as  in  Carrington  v.  Littleby,  there  is  an  en- 
tire joint  damage. 
Judgment  affirmed. 


Clemens  against  The  Commonwealth. 

The  statute  which  empowers  a  grand  or  petit  jury  to  punish  with  costs  is 
penal,  and  to  be  strictly  construed.  A  finding  therefore  by  the  petit  jury  that 
the  prosecutor  pay  the  costs,  without  naming  him,  is  insufficient,  and  will  not 
justify  a  sentence  against  one  whom  the  prosecuting  attorney  had  indorsed  on 
the  bill  as  a  prosecutor. 

WRIT  OF  ERROR  to  the  quarter  sessions  of  Washington  county. 

A  bill  of  indictment  was  seni  before  the  grand  jury  against  John 
Clemens  for  perjury,  upon  which  the  prosecuting  attorney  had  in- 
dorsed the  name  of  Samuel  Keenan  as  prosecutor. 

It  was  returned  a  "I rue  bill."  The  defendant  was  tried,  and  the 
jury  found  "the  defendant  not  guilty  and  that  the  prosecutor  pay 
the  costs."  Whereupon  ihe  court  sentenced  Samuel  Keenan  to  pay 
the  costs.  This  sentence  was  the  subject  of  the  error  assigned. 

Leet  and  Baird,  for  plaintiff  in  error. 
M'Kennan,  for  defendant  in  error. 

PER  CURIAM. — The  statute  which  empowers  a  grand  or  petit  jury 
to  punish  with  costs,  is  penal  and  to  be  strictly  construed.  It  ex- 
pressly directs  that  the  name  of  the  prosecutor  be  found — a  requisi- 
tion not  complied  with  in  this  instance.  The  jury  fourfd  "the  de- 
fendant not  guilty,  and  that  the  prosecutor  pay  the  costs;"  but  that 
had  no  reference  to  the  name  of  the  prosecutor  indorsed.  The  in- 
dorsement was  to  compel  the  defendant  to  plead  ;  and  though  strong, 
it  was  not  conclusive  evidence  that  ihe  person  named  was  the  cul- 
pable prosecutor:  and  it  therefore  did  not  appear,  with  the  degree  of 
certainty  required  by  the  statute,  that  he  was  a  prosecutor  subject 
to  the  penalty.  The  court  therefore  proceeded  on  insufficient  prem- 
ises. 

Judgment  reversed  as  to  the  sentence  that  the  prosecutor  pay  the 
costs  of  prosecution,  and  affirmed  for  the  residue. 
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Wood  against  Turner. 

The  constable's  return  of  the  "  retailers  of  foreign  merchandize"  is  not  compe- 
tent evidence  of  the  fact  that  a  person  therein  returned  is  the  owner  of  or  in- 
terested in  the  business  which  he  is  conducting. 

ERROR  to  the  common  pleas  of  Erie  county. 

L.  Wood  and  A.  Cady  against  Marshall  Turner.  This  was  an 
action  on  the  case  brought  upon  an  agreement  between  the  parties 
respecting  ihe  manufaciure  of  pearlash.  To  maintain  the  issue  on 
the  part  of  the  plaintiff,  the  deposition  of  Phineas  Wood  was  given 
in  evidence. 

The  defendant  then  gave  evidence  by  several  witnesses  to  show 
that  Phineas  Wood,  the  witness  of  the  plaintiffs,  made  the  contract 
in  his  own  name,  at  least  impliedly  so,  from  the  fact,  as  witness 
stated,  that  he  appeared  to  do  business  in  his  own  name  in  the  store; 
and,  in  further  evidence  of  it,  offered  in  evidence  the  constable's 
return  of  Elk  creek  township  for  November  term  1830,  in  which  is 
the  following,  "Retailers  of  foreign  merchandize,  Phineas  Wood  ;" 
and  also  the  assessment  list  of  said  township,  indorsed  "Elk  creek, 
1830,"  and  headed  as  follows,  "Transcript  of  the  triennial  assess- 
ment of  Elk  creek  for  the  year  1829,"  and  the  part  therein  as  fol- 
lows, "Woods,  Phineas,  merchant,  150  dollars,  valuation  75  dollars." 
To  which  evidence,  viz.  the  constable's  return  and  assessment,  the 
plaintiffs  objected.  The  court  overruled  the  objections  in  their  order, 
admitted  the  evidence,  and  sealed  a  bill  of  exception. 

Verdict  #nd  judgment  for  defendant. 

Derrickson,  for  plaintiff  in  error. 
Galbreath,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Conceding  it  to  be  among  the  canons  of  evidence 
that  testimony  be  admitted  under  the  sanction  of  an  oath,  it  is  in- 
sisted that  the  exigence  is  answered  here  by  the  oath  appended  to 
the  return.  But  the  constable  is  bound  to  return  those  who  are 
actually  vendors,  without  regard  to  their  ownership  ;  and  it  is  ques- 
tionable whether  his  return  would  not  be  incompetent  for  that  rea- 
son, were  it  not  so  for  any  other.  Testimony  must  have  the  sanction 
not  only  of  an  oath,  hut  of  an  oath  guarded  by  temporal  as  well  as 
spiritual  penalties.  But,  where  it  is  not  otherwise  expressed  by  sta- 
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lute,  perjury  can  be  assigned  only  in  a  judicial  oath  ;  and  the  ques- 
tion is  whether  the  consiable  could  be  convicted  of  perjury  for 
swearing  falsely  to  this  return.  The  statute  directs  it  to  be  verified 
by  his  oath,  and  it  directs  no  more.  There  is  so  little  temptation  to 
falsehood  in  the  performance  of  the  duty,  that  it  was  not  thought 
necessary  to  surround  the  official  oath  with  temporal  terrors.  It  is 
decisive  therefore  that  it  was  not  taken  in  a  judicial  proceeding  ;  but 
that  is  not  all :  even  testimony  taken  in  a  cause  is  incompetent  where 
the  opposite  party  had  not  an  opportunity  to  cross-examine  ;  and  it 
is  on  this  ground,  among  others,  that  verdicts  and  judgments  are 
inadmissible  against  any  other  than  parties  or  privies.  Now  it  will 
not  be  pretended  that  the  plaintiffs  had  either  an  opportunity  or  a 
right  to  cross-examine  when  the  constable  swore  to  his  return.  The 
officer  found  a  person  of  sufficient  responsibility  in  the  actual  busi- 
ness of  a  vendor,  and  it  was  his  duty  to  return  him  as  such  without 
inquiring  further  or  giving  notice  to  the  creditors  of  the  concern  that 
he  was  going  to  swear  to  a  fact  that  might  affect  them.  But  it  is 
supposed  that  the  return,  even  unsanctioned  by  an  oath,  would  be 
prirna  facie  evidence  as  a  public  act,  for  the  reason  that  a  receipt  for 
taxes  is  evidence  of  ostensible  ownership.  The  receipt  of  an  officer, 
however,  is  an  exception  to  the  rule  that  payment  is  not  to  be  proved 
by  the  receipt  of  a  third  person  ;  and  even  the  fact  of  payment  is 
received,  not  as  the  act  of  the  officer,  but  as  a  thing  done  by  the 
party  in  prosecution  of  his  title.  That  analogy  failing,  there  is 
nothing  to  sustain  the  evidence. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Cord  against  Bergautz. 

If  a  tract  of  two  hundred  and  fifty  acres  of  land  be  assessed  and  sold  for  taxes 
by  the  treasurer  as  one  hundred  acres,  and  the  purchaser  measure  off  and  take 
possession  of  one  hundred  acres  of  the  land,  he  thereby  acquires  such  a  title  aa 
will  enable  him  to  redeem  the  land  and  preserve  his  title  from  a  subsequent  sale 
of  it  for  taxes. 

A  power  of  attorney  to  sell  land  is  a  good  authority  to  the  attorney  to  redeem 
it  when  sold  as  unseated  for  the  payment  of  taxes. 

ERROR  to  the  common  pleas  of  Mercer  county. 

Robert  M'Cord  against  Peter  Bergautz. 

This  ejectment  was  brought  by  the  plaintiff  to  recover  the  posses- 
sion of  two  hundred  and  twenty-rive  acres  of  land.  The  defendants 
have  taken  a  special  defence  for  one  hundred  acres  of  land  as  sur- 
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veyed  and  run  off  on  the  northeast  corner.  It  is  a  contest  between 
a  purchaser  at  treasurer's  sale,  and  a  purchaser  from  the  county  com- 
missioners, who,  as  authorized  and  required  by  the  act  of  assembly, 
had  purchased  at  a  sale  made  by  the  counly  treasurer  for  arrears  of 
taxes.  The  plaintiff  gave  in  evidence  ihe  assessment  of  county  and 
road  taxes  for  the  year  1830  to  the  amount  of  7  dollars  93  cents,  by 
which  it  appears  to  be  assessed  as  two  hundred  arid  twenty-five  acres 
in  the  name  of  William  Gravatt ;  a  deed  from  David  Porter,  trea- 
surer, to  Robert  M'Cord  for  the  two  hundred  and  twenty-five  acres 
of  land,  assessed  and  rated  in  the  name  of  William  Gravatt,  dated  the 
6th  of  June  1832,  sold  for  205  dollars  ;  bond  for  the  surplus  money, 
194  dollars  40  cents.  William  Gravatt,  a  witness  for  the  plaintiff, 
proved  that  he  claims  one  hundred  acres ;  that  he  does  not  know 
how  much  is  in  John  Gravatt's  survey.  Mr  Hunter  proved  that 
there  are  four  hundred  acres  in  each  tract;  that  there  are  two  hun- 
dred and  fifty  acres  on  the  northeast  corner;  and  that  those  two 
hundred  and  fifty  acres  embrace  Bergauiz's  one  hundred  acres. 

On  the  part  of  the  defendant,  the  assessment  of  county  and 
road  taxes  for  the  years  1822  and  1823  was  given  in  evidence, 
by  which  it  appears  that  one  hundred  acres  of  land,  the  residue  of 
the  tract  settled  by  William  Gravatt,  are  assessed  with  county  and 
road  taxes  for  the  years  1822  and  1823.  A  deed  from  Robert  Stew- 
art, Esq.,  treasurer,  to  the  commissioners  of  Mercer  counly,  dated 
the  2lst  of  October  1824,  for  the  one  hundred  acres  of  land,  as- 
sessed as  the  residue  of  the  tract  settled  by  William  Gravatt,  sold 
for  4  dollars  and  50  cents.  A  deed  from  the  commissioners  of  Mer- 
cer county  for  the  same  land  to  Hugh  Carson,  dated  the  16th  day  of 
February  1830.  A  deed  from  Hugh  Carson  to  Rowen  M.  Carson 
for  the  same  land,  dated  January  1832.  A  deed  from  Rowen  M. 
Carson  to  Peter  Bergautz,  dated  the  3d  of  January  1832.  Receipt 
of  T.  Porter,  treasurer,  to  George  Carson,  dated  the  4th  of  October 
1833,  for  13  dollars  25  cents,  redemption  money  for  two  hundred  and 
twenty-five  acres  of  land,  the  same  for  which  this  ejectment  is 
brought.  Power  of  attorney  from  Rowen  M.  Carson  to  George 
Carson,  dated  the  4th  of  October  1833.  Mr  Hunter,  called  by  the 
defendant,  proves  that  Bergautz  is  on  the  one  hundred  acres  in  the 
northeast  corner  ;  when  Mr  Bergautz  went  on  it  witness  surveyed 
the  one  hundred  acres,  and  surveyed  it  off  as  they  directed.  Daniel 
Williams  proves  that  Mr  Bergaulz  has  been  living  on  the  land  three 
or  four  years. 

The  court  below  was  of  opinion,  and  so  instructed  the  jury,  that 
the  plaintiff  was  not  entitled  to  recover. 

Pearson,  for  plaintiff  in  error,  cited,  4  Watts  366;  13  Serg.  4* 
Rawle  151,  369  ;  2  Watts  436. 

Holstein,  for  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  plaintiff' here  was  plaint  iff  below.  I  shall  refer 
to  the  statement  of  the  case  for  the  facts.  The  questions  arising  on 
the  record  are  said  to  be  of  the  first  impression,  but  perhaps  are  not 
entirely  so. 

A  great  portion  of  the  land  north  and  west  of  the  Ohio  and  Alleghany 
is  occupied  by  persons  who,  by  contracts  with  the  holders  of  the 
warrants,  are  to  become  owners  of  a  portion  of  each  warranted  tract, 
in  consideration  of  their  having  made  and  completed  the  actual  set- 
tlement required  by  the  act  of  1792  or  iis  supplements,  or  by  those 
who  intend  and  expect  to  hold  part  of  the  tract  on  which  they  are 
settled  under  the  act  of  the  20th  of  March  1811. 

These  settlers  considering  it  a  hardship  that  they  were  liable  for 
the  tax  assessed  on  the  whole,  they  only  claiming  a  part,  the  act  of 
the  20th  of  March  1812  was  passed,  authorizing  the  assessors  and 
commissioners  lo  assess  the  part  belonging  to  the  warrantee  as  un- 
seated land,  where  it  was  actually  so,  and  sell  it  as  unsealed  land. 
The  present  case  arises  on  a  sale,  or  two  sales,  of  this  residue  of  a 
tract  on  which  a  man  called  William  Gravatt  is  settled,  and  has  long 
been  settled.  There  has  been  no  question  here,  or,  so  far  as  we  see, 
in  the  court  below,  as  to  the  regularity  of  the  proceedings  on  which 
either  of  the  sales  was  made,  except  in  one  particular,  viz.  the  de- 
scription of  the  land  sold  ;  and  the  alleged  defect  in  the  description 
is  as  to  the  quantity  or  number  of  acres  sold  and  conveyed  to  the 
respective  purchasers.  In  each  case  it  is  assessed  and  conveyed  as 
the  residue  of  William  Gravatt's  tract;  but  in  the  first  sale,  under 
which  the  defendant  claims,  it  is  called  one  hundred  acres;  in  the 
second  assessment  and  sale  it  is  called  two  hundred  and  twenty-five 
acres;  and  the  real  quantity  was  proved  to  be  two  hundred  and  fifty 
acres. 

Our  reports  show  several  contests  arising  from  sales  on  account  of 
description  alleged  to  be  defective  or  erroneous.  In  13  Serg.  4*  Rawle 
369  the  tract  had  been  assessed  always  in  the  wrong  township.  Stew- 
art, who  objected  to  the  sale  in  question  there,  had  bought  (and  his 
only  right  depended  on  such  purchase)  at  a  former  sale  for  taxes,  as 
being  in  the  township  in  which  it  had  been  sold  in  that  case  ;  yet  the 
sale  was  affirmed  there  on  the  words  and  spirit  of  the  act,  which  di- 
rected it  to  be  assessed  in  the  township,  if  known,  where  the  land  lay. 

In  the  purchase  of  1784,  and  east  of  Alleghany  river,  the  war- 
rants are  all  numbered,  in  addition  to  the  name  of  the  person  to  whom 
the  warrant  is  granted  ;  and  the  donation  lands  are  all  designated  by 
the  district  of  the  surveyor,  by  the  range  and  number  in  which  each 
tract  lay.  The  fifth  section  of  the  act  of  the  3d  of  April  1804  pro- 
vides that  the  sale  may  be  good  though  the  land  is  not  sold  as  the 
property  of  the  man  who,  at  the  time,  is  the  owner;  and  it  has  been 
held  that  the  designation  by  the  number  (if  in  the  parts  of  the  slate 
above  named)  will  make  the  sale  valid.  16  Serg.  fy  Rawle  560. 

VII. 2  R 
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The  act  directs  the  sheriff  (now  treasurer)  to  sell  the  whole  or  any 
part  of  a  tract  of  unseated  land  which  he  may  find  necessary  for  the 
payment  of  the  taxes.  And  we  had  several  cases  arising  on  the  con- 
struction of  this  clause  of  the  act.  In  Coxe  «.  Blandon,  1  Watts  539, 
this  matter  was  fully  considered.  The  cases  were  all  reviewed,  and 
the  conclusion  is,  that  where  a  part  is  sold,  the  purchaser  has  the 
unrestrained  choice  in  selecting  it,  as  a  necessary  incident  of  the 
sale  and  consequence  of  a  reasonable  interpretation  of  the  statutes. 

All  the  cases  from  Stewart  v.  Shonefelt,  in  13  Serg.  fy  Rawle  369, 
to  this  time,  and  there  are  many,  say  that  the  law  forbids  us  to  de- 
clare a  sale  void  in  consequence  of  any  irregularity  in  the  assess- 
ment. The  only  irregularity  in  the  assessment  and  sale  under  which 
the  defendant  below  claimed  is  a  mistake  in  the  quantity.  The  as- 
sessment and  sale  were  of  one  hundred  acres,  and  he  measured  off 
that  quantity  in  a  manner  which  is  not  objected  to,  and  which,  ac- 
cording to  the  case  last  cited,  could  not  be  objected  to. 

From  the  record  and  whole  course  of  the  discussion,  neither  the 
court  below  nor  this  court  are  called  on  to  say  what  would  be  the 
law  if  Bergautz,  instead  of  electing  and  claiming  the  quantity  pur- 
chased and  sold,  viz.  one  hundred  and  fifty  acres,  had  claimed  the 
whole  two  hundred  and  fifty  acres.  He  only  claims  one  hundred  ; 
he  measured  off  that  quantity,  and  has  taken  defence  for  that  quan- 
tity. If  an  assessor  would  assess  a  four  hundred  or  a  one  thousand 
acre  tract  as  one  hundred  acres,  it  might  be  difficult  to  say  and  im- 
possible to  piove  whether  this  was  mistake  or  fraud.  It  is  supposed 
the  tract  may  sell  for  more  than  the  taxes  and  costs,  and  for  the 
overplus  the  purchaser  gives  a  bond  to  the  treasurer  for  the  use  of 
the  owner.  Now  we  must  suppose  four  hundred  would  sell  for  more 
than  one  hundred  acres ;  of  course  the  overplus  belonging  to  the 
owner  would  be  more  than  if  all  passed  under  a  sale  of  one-fourth 
the  quantity.  It  is  not  intended  to  give  an  opinion  on  such  a  case. 
Variations  from  the  actual  quantity  are  of  constant  occurrence.  The 
assessors  and  commissioners  seem  to  have  considered  that  at.  the  first 
they  had  by  mistake  taxed  and  sold  unintentionally  a  part  of  a  tract, 
and  that  the  residue  had  not  been  taxed;  and  they  assess  and  sell  it, 
and  again  mistake  the  quantity  by  making  it  too  large.  The  pur- 
chnser,  however,  will  hold,  or  would  have  held  if  part  had  not  been 
redeemed. 

It  has  been  shown  that  a  sale  may  be  good  although  not  taxed  in 
the  name  of  the  present  owner.  It  will  be  good  if  a  tract  all  un- 
sealed has  been  divided  so  that  two  men  each  owned  a  distinct  part. 
No  one  can  redeem  but  the  owner  or  some  one  for  him.  Hooe  v. 
M'Bride,  2  Watts  436.  Perhaps  an  owner  of  an  undivided  part  might 
redeem  for  all,  if  they  all  ratified  his  act. 

But  perhaps,  in  the  true  spirit  of  that  decision  and  of  the  law, 
where  two  own  distinct  parts,  each  or  any  one  of  them  may  redeem 
his  own  part.  The  defendant  here,  or  those  under  whom  he  claimed, 
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might  redeem  what  was  his  own,  and  he  does  not  claim  to  have 
done  more. 

Rowen  M.  Carson  was  the  owner  at  the  time  of  the  sale  ;  and  on 
the  4th  of  October  1833  he  gave  a  power  of  attorney  to  George  Car- 
son to  sell  the  one  hundred  acre;!,  describing  it,  and  make  a  convey- 
ance, and  receive  payment  and  give  a  receipt,  ratifying  and  confirm- 
ing all  he  might  do  in  the  premises.  On  thi%s  same  4th  of  October 
George  redeemed  the  tract  by  paying  the  proper  sum  to  the  treasurer. 
On  the  5th  of  October  1833  he  sells  to  defendant.  We  have  no 
doubt  the  power  of  attorney  gave  him  full  authority  to  redeem,  and 
there  was  no  error  in  the  court  saying  so.  The  power  to  sell  and 
convey  a  tract  of  land  must  give  a  power  to  pay  taxes  to  save  it 
from  being  sold,  or  to  redeem  if  sold.  It  implies  power  to  do  lesser 
matters  for  the  benefit  of  the  owner.  It  is  absurd  to  say  you  trust  a 
man  to  exercise  the  most  extensive  authority  over  land  for  your 
benefit,  but  he  must  not  save  it  from  utter  loss.  Besides,  his  acts 
are  ratified  by  the  subsequent  conduct  of  his  principal ;  at  least  we 
must  lake  it  so,  as  the  defendant  relies  on  their  validity. 

Judgment  affirmed. 


M'Conahy  against  Courtney. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  to  recover  the  penalty  for 
taking  illegal  fees. 

The  notice  required  to  be  given  to  a  justice  of  the  peace  before  suit  can  be 
instituted  against  him  need  only  state  substantially  the  plaintiff's  cause  of 
complaint. 

Nothing  less  than  a  tender  of  50  dollars,  the  amount  of  the  penalty  upon  a 
justice  who  has  taken  illegal  fees,  is  sufficient  amends  and  available  as  a  defence. 

ERROR  to  the  common  pleas  of  Beaver  county. 

This  was  an  action  instituted  before  a  justice  of  the  peace  by 
John  Courtney  against  Alexander  M'Conahy,  a  justice  of  the  peace, 
to  recover  the  penalty  of  50  dollars  for  taking  illegal  fees. 

The  following  notice  was  served  upon  the  defendant : 

"To  Alexander  M'Conahy,  Esq.  a  justice  of  the  peace  of  Beaver 
county,  residing  in  Borough  township.  Take  notice,  that  I  intend, 
at  the  expiration  of  thirty  days  after  the  service  of  this  notice  upon 
you,  to  sue  and  commence  an  action  of  debt  against  you,  by  writ  of 
summons,  before  a  justice  of  the  peace  in  and  for  the  county  of  Bea- 
ver, for  the  penalty  of  50  dollars,  for  taking  a  fee  of  50  cents,  con- 
trary to  the  26th  section  of  the  act  of  assembly  passed  the  28th  day 
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of  March  1814;  which  said  fee  of  50  cents  you  unjustly  and  ille- 
gally took  and  received  in  a  certain  action  brought  by  a  certain  Al- 
bert Edwards  against  me,  before  you,  for  a  certain  demand,  in  which 
action  (he  plaintiff,  the  said  Edwards,  became  non  suited  on  the  9th 
day  of  January  1836,  and  the  said  Edwards  became  liable  for  the 
costs  of  suit.  Yet,  although  the  said  plaintiff  became  liable  to  pay 
the  said  costs,  and  I,  as  defendant,  ought  to  have  been  discharged 
from  the  payment  thereof,  you,  the  said  justice,  charged  and  took 
from  me  the  sum  of  50  cents  aforesaid  as  your  fees  in  said  case. 
By  reason  of  which  injury  you  have  become  liable  to  pay  me,  the 
parly  injured,  the  aforesaid  penalty  of  50  dollars." 

"JOHN  COURTNEY, 
"  Of  Darlington,  in  Little  Beaver  township,  Beaver  county." 

On  the  back  of  which  said  notice  are  the  following  indorsements: 
"Notice  to  Alexander  M'Conahy,  of  Borough  township,  Beaver 

county. 

"John  Courtney  resides  in  Darlington,  Little  Beaver  township, 

Beaver  county." 

After  the  notice  was  served,  the  defendant  tendered  to  the  plaintiff 
50  cents  as  sufficient  amends,  but  which  the  plaintiff  refused  to  accept. 

In  answer  to  several  points  put  by  the  defendant's  counsel,  the 
court  (Bredin,  President)  instructed  the  jury:  1.  That  the  notice 
served  upon  the  defendant  was  sufficient.  2.  That  nothing  less 
than  a  tender  of  the  whole  amount  of  the  penalty,  50  dollars,  would 
be  sufficient  amends  to  avail  the  defendant  as  a  defence. 

Shannon,  for  plaintiff  in  error,  on  the  point  that  a  justice  of  the 
peace  had  no  jurisdiction  of  the  action,  cited,  the  act  of  1814,  sect. 
26;  Purd.  Dig.  411 ;  13  Serg.  fy  Rawh  102  ;  5  Serg.  fy  Rawle  44. 
That  (he  notice  was  defective,  3  Watts  134;  3  Penns.  Rep.  522.  On 
the  subject  of  tender  of  amends,  3  Watts  144;  3  Penns.  Rep.  519. 

Jlgnew,  for  defendant  in  error,  on  the  first  point,  cited,  5  Serg.  $• 
Rawle  44.  On  the  second  point,  12  Serg.  fy  Rawle  148;  17  Serg. 
#  Rawle  76  ;  4  Binn.  25 ;  3  Watts  318.  On  the  third  point,  3  Watts 
-319;4  JSinn.  25. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error,  before  a  justice  of  the  peace,  for  the  re- 
covery of  a  penalty  of  50  dollars,  which  the  plaintiff  below  claimed 
of  the  defendant  there  on  account  of  the  latter  having  charged  and 
taken  from  the  former  illegal  fees  as  a  justice  of  the  peace. 

The  first  error  assigned  is,  that  the  suit  was  commenced  before  a 
justice  of  the  peace,  and  that  the  jurisdiction  of  justices  of  the  peace 
does  not  extend  to  such  cases,  The  penalty  sued  for  here  is  imposed 
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by  the  26th  section  of  the  act  of  the  28th  of  March  1814,  Strand's 
Purd.  410,  which  directs  it  "to  be  recovered  as  debts  of  the  same 
amount  are  recoverable."  And  by  ihe  first  section  of  the  act  of 
1810,  Strand's  Purd.  578,  it  is  enacted  that  "  the  justices  of  the  peace 
of  the  several  counties  of  this  commonwealth  shall  have  jurisdiction 
of  all  causes  of  action  arising  from  contract  either  express  or  implied, 
in  all  cases  where  the  sum  demanded  is  not  above  100  dollars,  except 
in  cases  of  real  contract,  when  the  title  to  lands  or  tenements  may 
come  in  question,  or  action  upon  promise  of  marriage."  By  this 
latter  act,  it  is  manifest  that  jurisdiction  is  only  given  to  justices  of 
the  peace  in  cases  of  debt  not  exceeding  100  dollars,  where  the  debt 
is  founded  upon  a  contract  either  express  or  implied.  But  the  debt 
in  the  present  case  cannot  be  said  to  arise  from  a  contract  of  either 
description  :  still  however,  as  there  is  no  act  limiting  the  jurisdiction 
of  any  tribunal  established  in  the  state  for  the  determination  of  such 
actions  as  debt  by  the  amount  of  the  sum  but  those  of  justices  of  the 
peace,  it  would  therefore  seem  difficult,  if  not  impossible,  to  construe 
the  words  of  the  former  act,  "debts  of  the  same  amount  are  recover- 
able," as  having  reference  to  any  other  tribunal  or  jurisdiction  than 
that  of  the  justices  of  the  peace,  which  was  in  being  at  the  time.  If 
it  had  been  intended  that  such  penalty  should  be  sued  for  and  re- 
covered in  any  of  our  courts  of  common  pleas,  such  words  would 
not  only  have  been  unnecessary  but  improper,  as  the:?e  courts  have 
jurisdiction  over  actions  of  debt  loan  unlimited  amount,  whether 
founded  upon  contract  or  tort;  and  hence  we  are  bound  to  conclude, 
that  had  such  been  the  design  of  the  legislature,  these  words  would 
not  have  been  used.  They  are  too  potent  to  be  regarded  as  having 
been  introduced  without  design,  and  therefore  cannot  be  rejected  as 
unmeaning.  If  the  words  had  been,  "to  be  recovered  as  debts  of  a 
like  nature  are  recoverable,"  the  courts  of  common  pleas  would  very 
properly  have  been  considered  as  referred  to  in  exclusion  of  justices  of 
the  peace.  And  although  it  may  seem  somewhat  strange  and  in- 
congruous that  justices  of  the  peace  should  be  made  to  try  and  pro- 
nounce sentence  upon  each  other  for  illegal  conduct,  yet  we  feel  our- 
selves constrained,  in  order  to  give  some  effect  to  the  words  of  the  act 
directing  how  the  penalty  shall  be  recovered,  to  say  that  the  justice 
of  the  peace  before  whom  this  action  was  commenced,  had  authority 
to  take  cognizance  of  it ;  and  that  the  first  error  assigned,  therefore, 
is  not  sustained. 

The  second  error,  which  is  an  exception  to  the  notice,  has  nothing 
in  it.  The  notice  contains  sufficient  to  advise  the  plaintiffin  error  of 
the  defendant  in  error's  ground  and  cause  of  complaint  against  him  ; 
and  if  true,  to  show  that  the  penalty  of  50  dollars  claimed  had  beeti 
incurred.  The  cause  of  action  also  set  forth  in  the  declaration,  is 
substantially  the  same  with  that  contained  in  the  notice. 

The  third  error  raises  the  question,  whether  any  thing  less  than  a 
tender  of  50  dollars  by  the  plaintiffin  error  to  the  defendant  in  error 
as  amends,  could  avail  the  latter.  In  1772,  when  the  act  of  the  leg- 
VIL— 2  R* 
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islature  was  passed,  making  it  necessary,  before  any  suit  should  be 
commenced  against  a  justice  of  the  peace  for  any  thing  done  by  him 
in  the  execution  of  his  office,  that  the  party  complaining  should  give  at 
least  thirty  days'  previous  notice,  in  writing,  of  the  cause  of  action, 
and  his  intention  to  sue  therefor — so  that  the  latter  might  during 
the  interim  advise  in  respect  to  the  matter,  and  tender,  if  he  had 
reason  to  believe  he  had  done  a  wrong,  such  sum  of  money  as 
might  make  amends,  to  the  party  complaining,  for  it — no  penalties 
consisting  of  specific  sums  of  money,  except  for  marrying  clandes- 
tinely in  certain  cases,  were  imposed  upon  justices  of  the  peace,  that 
I  am  now  aware  of,  for  doing  any  thing  improperly  in  the  execution 
of  their  offices  to  the  prejudice  of  any  one.  Generally  such  acts,  when 
committed,  rendered  them  liable  only  to  the  payment  of  such  sum  of 
money  as  a  jury  under  the  particular  circumstances  of  the  case  might 
consider  sufficient  to  repair  the  injury.  And  hence  it  is  perhaps, 
that  the  terms  employed  in  the  act  of  1772,  for  referring  to  the  jury 
the  question  whether  sufficient  amends  were  tendered  or  not,  are 
more  strictly  applicable  to  cases  where  no  specific  sum  for  that  pur- 
pose has  been  fixed  by  law,  than  to  the  case  where  it  has  :  yel,  when 
taken  in  connexion  with  the  other  parts  of  the  act,  both  descriptions 
of  cases  may  be  very  fairly  considered  as  embraced  ;  and  no  doubt 
come  alike  within  the  object  that  was  intended  to  be  effected  by  it ; 
which  was,  in  the  first  place,  to  afford  the  justice  of  the  peace  an 
opportunity  of  satisfying  'himself  whether  he  was  bound  lo  make 
amends  or  not;  and  if  he  was,  in  the  next  place,  to  allow  him  time 
to  tender  them  to  the  party  complaining,  without  being  subjected  to 
the  costs  and  charges  of  a  suit,  as  also  the  public  exposure  attending 
it.  But  where  a  justice  of  the  peace  is  restrained  from  doing  a  certain 
act,  as  from  taking  fees  beyond  specified  sums  for  certain  services, 
and  is  made  expressly  liable  to  the  payment  of  a  specific  sum  of 
money  to  the  party  aggrieved  if  he  does  so,  there  seems  to  be  no 
room  for  the  exercise  of  any  discretion  as  to  the  amount  of  amends 
that  ought  to  be  tendered  :  neilher  the  court  nor  the  jury,  upon  the 
trial  of  such  case,  can  lessen  or  make  the  sum  different  from  what  the 
legislature  have  determined  it  shall  be.  The  words  of  the  act  in  the 
present  case  are  absolute  and  positive,  that  "  such  officer  (which  in- 
cludes the  plaintiff  in  error  as  a  justice  of  the  peace)  shall  forfeit  and  pay 
to  the  party  injured  50  dollars,  to  be  recovered  as  debts  of  the  same 
amount  are  recoverable."  We  therefore  think  there  is  no  error  in  the 
direction  of  the  court  to  the  jury  on  this  point. 

Neither  can  we  perceive  any  thing  wrong  in  what  the  court  have 
said  as  to  the  subject  matter  of  the  fourth  error.  Whether  the  plain- 
tiff in  error  received  the  fifty  cents  paid  to  him  by  the  defendant  in 
error  as  fees  or  not,  was  a  question  of  fact,  which  the  court  very 
properly  submitted  to  the  jury,  to  he  decided  by  them  ;  but  if  receiv- 
ed as  fees,  then  it  was  a  question  of  law,  whether  the  sum  so  re- 
ceived, according  to  the  fee  bill,  amounted  to  more  than  the  plaintiff 
in  error  was  entitled  by  law  to  charge  and  take,  upon  which  it  was 
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the  duty  of  the  court  to  decide  and  to  advise  the  jury  of  their  opin- 
ion thereupon.  This  the  court  seem  to  have  done  without  more 
that  we  can  perceive.  We  are  therefore  of  opinion  that  there  is  no 
ground  for  complaint  on  this  part  of  the  case. 

The  fifth  error  involves  the  same  matter  as  the  last,  with  an  addi- 
tional allegation,  that  the  "whole  matter"  (the  facts  of  the  case,  I 
presume,  are  meant  here)  was  taken  by  the  court  from  the  jury. 
This  however  does  not  appear  to  be  so. 

Judgment  affirmed. 


Wilson  against  Cross.  ^^ 

Under  the  act  of  June  1836,  after  all  the  arbitrators  have  once  assembled  and        / 
been  sworn,  they  have  no  power  to  supply  vacancies. 

Semble,  that  in  the  absence  of  more  than  one  arbitrator,  the  course  is  to  ad- 
journ if  their  attendance  be  obtainable,  or  to  move  the  court  for  a  recision  of 
the  rule. 

ERROR  to  Venango  county. 

William  Cross  against  Thomas  Wilson.  This  cause  was  referred 
under  the  compulsory  arbitration  act :  the  parties  met,  and  the  arbi- 
trators were  sworn  and  adjourned  until  a  certain  day.  On  that  day 
the  parties  met  and  two  of  the  arbitrators  were  absent,  one  of  whom 
was  out  of  the  state.  The  defendant  refused  to  choose  others,  to  • 
continue  the  cause,  or  make  any  other  disposition  of  it.  Whereupon 
the  arbitrator  present  chose  two  others,  and  they  were  sworn,  and  an 
award  was  made  for  the  plaintiff.  The  defendant  did  not  attend. 
The  court  below  refused  to  set  aside  the  award. 

Jlf 'Ca/monf,  for  plaintiff  in  error,  cited  the  act  of  1836,  1  Miles 
21. 

//owe,  contra  cited,  1  Miles  125. 

PER  CURIAM. — By  the  act  of  the  14th  of  June  1836,  arbitrators 
have  not  power  to  fill  vacancies  after  the  whole  number  have  once 
been  assembled.  Where  one  of  them  is  unable  or  unwilling  to  at- 
tend, the  others  are  to  proceed  without  him  and  award  if  they  can 
agree,  or  else  choose  an  umpire.  There  is  no  provision  for  proceed- 
ing in  the  absence  of  more  than  one.  Perhaps  the  course  would  be 
to  adjourn  over  if  his  attendance  would  probably  be  had,  or  to  move 
the  court  for  a  recision  of  the  rule  ;  but  it  is  clear  that  no  vacancy 
can  be  supplied.  The  proceedings  in  this  case  are  consequently 
irregular. 

Award  set  aside. 
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M'Credy  against  Fey. 

A  plaintiff  may  suffer  a  nonsuit  at  any  time  during  the  trial  of  a  cause,  and 
before  the  jury  are  ready  to  give  their  verdict,  notwithstanding  there  be  an  issue 
upon  a  plea  of  set  off. 

ERROR  to  the  district  court  of  Jllleghany  county. 

This  was  an  action  on  the  case  founded  upon  a  due  bill  by  Dennis 
M'Credy  against  Thomas  Fey,  in  which  the  defendant  pleaded  pay- 
ment and  set  off. 

After  the  cause  had  progressed  so  far  as  that  the  evidence  had  all 
been  heard  on  both  sides,  the  plaintiff  offered  to  become  nonsuit;  to 
which  the  defendant  objected,  on  the  ground  that  he  had  pleaded  a 
set  off. 

Per  Curiam. — The  defendant  has  pleaded  a  set  off,  has  given  evi- 
dence by  which  he  claims,  and  possibly  may  recover,  a  verdict  certi- 
fying a  sum  due  in  his  favour ;  the  court  consider  themselves  bound, 
by  the  decision  or  dictum  in  Lewis  v.  Culbertson,  to  refuse  the  plain- 
tiff leave  to  take  a  nonsuit,  and  to  suffer  him  to  harass  the  defendant 
by  another  suit,  after  he  has  been  fully  heard. 

Exception  by  plaintiff. 

M' 'Candless  and  Forward,  for  plaintiff  in  error,  cited,  1  Rawle  341  ; 
12  Serg.  fy  Rawle  59  ;  1  Troub.  fy  Holy  289  ;  9  Serg.  $>  Rawle  379, 
409  ;  10  Serg.  fy  Rawle  55 ;  17  Serg.  $  Rawle  385. 

Shaler  and  Mahon,  for  defendant  in  error,  cited,  1  Dall.  430 ;  3 
Yeates  42,  46 ;  1  Johns.  Cas.  247;  3  Term  Rep.  661  ;  1  Campb.  327; 
2  Yeates  530;  2  Browne's  Rep.  80;  16  Mass.  317  ;  11  Serg.  fy  Rawle 
59;  17  Serg.  <$•  Rawle  365;  12  Mass.  49. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — That  according  to  the  rule  of  the  common  law  no 
verdict  could  be  given  unless  the  plaintiff,  by  himself,  attorney  or 
counsel,  appeared  in  court,  cannot,  I  apprehend,  be  questioned.  3 
Bl.  Com.  376.  The  reason  of  this  rule  originally  seems  to  have 
been  that,  the  plaintiff  being  liable  to  be  amerced  in  case  the  jury 
delivered  a  verdict  against  him  as  a  punishment  for  his  false  claim, 
it  was  therefore  necessary  that  he  should  either  be  present  in  person 
or  by  his  attorney  or  counsel  in  order  to  answer  to  such  amercement, 
otherwise  no  verdict  could  be  given  ;  and  in  the  event  of  his  non- 
appearance  he  was  nonsuit,  non  sequitur  clamorem  suum.  3  Bl.  Com. 
376.  Though  the  original  reason  for  this  rule  may  have  long  since 
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ceased,  still,  because  it  is  better  for  the  plaintiff  to  take  a  nonsuit 
than  a  verdict  against  him,  he  has  been  indulged  in  it ;  and  the 
rule  has  been  continued  in  full  force  down  to  the  present  time,  with- 
out diminution  in  the  slightest  degree,  except  so  far  as  it  may  have 
been  changed  or  altered  by  statute.  "  Therefore,"  says  Sir  William 
Blackstone,  "  it  is  usual  for  a  plaintiff  when  he  or  his  counsel  per- 
ceives that  he  has  not  given  evidence  sufficient  to  maintain  his  issue 
to  be  voluntarily  nonsuited,  or  to  withdraw  himself:  whereupon  the 
cryer  is  ordered  to  call  the  plaintiff;  and  if  neither  he  nor  any  body 
for  him  appears,  he  is  nonsuited,  the  jurors  are  discharged,  the  action 
is  at  an  end,  and  the  defendant  shall  recover  his  costs."  3  Bl.  Com. 
376.  To  which  he  there  superadds,  "  the  reason  of  this  practice  is, 
that  a  nonsuit  is  more  eligible  for  the  plaintiff  than  a  verdict  against 
him  :  for  after  a  nonsuit,  which  is  only  a  default,  he  may  commence 
the  same  suit  again  for  the  same  cause  of  action  ;  but  after  a  ver- 
dict had,  and  judgment  consequent  thereupon,  he  is  forever  barred 
from  attacking  the  defendant  upon  the  same  ground  of  complaint." 
This  rule  prevailed  here  in  its  fullest  extent  since  the  first  settlement 
of  the  state  as  a  province,  until  the  legislature  in  1814,  by  an  act  to 
regulate  proceedings  in  courts  of  justice,  among  other  things  enacted 
that,  "  whenever  on  trial  of  any  cause  the  jury  shall  be  ready  to  give 
in  their  verdict,  the  plaintiff  shall  not  be  called,  nor  shall  he  then  be 
permitted  to  suffer  a  nonsuit."  Thus  impliedly,  but  very  plainly, 
recognizing  the  right  of  the  plaintiff,  previously  thereto,  to  take  a 
nonsuit  in  every  case  if  he  pleased,  but  restraining  him  thereafter 
from  doing  so,  after  the  jury  should  be  ready  to  give  in  their  verdict. 
Previously  to  the  passage  of  this  act  the  practice  undoubtedly  was, 
without  exception,  to  call  the  plaintiff  in  every  case,  when  the  jury 
came  into  court  to  deliver  their  verdict ;  and  upon  his  failing  to  an- 
swer, either  by  himself,  his  attorney  or  counsel,  the  court  directed  a 
nonsuit  to  be  entered,  and  discharged  the  jury  without  their  giving 
a  verdict,  which  terminated  that  action  ;  though  the  plaintiff  might 
thereafter  bring  another  of  the  like  kind  for  the  same  cause.  Even 
in  replevin,  where  it  is  said  both  parties  are  actors,  I  am  inclined  to 
think  that  the  plaintiff  could  not  at  common  law  have  been  com- 
pelled to  receive  the  verdict  ;  and  if  he  refused  to  answer  when 
called  for  that  purpose,  no  verdict  could  be  given.  It  is  true  that 
courts  have  refused  in  replevin  to  permit  judgment,  as  in  case  of  a 
nonsuit,  to  be  entered  against  the  plaintiff,  for  not  going  to  trial  ac- 
cording to  the  practice  of  the  court,  upon  the  ground  that  both  par- 
ties are  actors  therein,  and  therefore  the  defendant  might  have  car- 
ried down  the  record  or  brought  the  cause  to  trial  by  proviso.  Jones 
v.  Concanon,  3  T.  R.  660;  Egleton  v.  Smart,  1  BL  Rep.  Bio;  Bar- 
rett v.  Forrester,  1  Johns.  Cos.  247.  This,  however,  was  only  deci- 
ding that  the  plaintiff  should  not  have  a  judgment  of  nonsuit  entered 
against  him  at  the  instance  of  the  defendant  in  the  replevin  ;  and 
not  that  the  plaintiff  had  no  right  to  take  a  nonsuit  voluntarily. 
Though  it  may  be,  but  I  do  not  say  it  is  so,  that  under  the  statute  of 
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17  Ch.  2,  c.  7,  sec.  2,  in  cases  of  replevin  founded  upon  distresses 
for  rent,  the  plaintiffs  have  no  right  to  take  a  nonsuit  after  issue 
joined,  and  the  jury  are  sworn.  By  this  statute  it  is  enacted,  "  that 
in  case  the  plaintiff' shall  be  nonsuit  after  cognizance  or  avowry  made 
and  issue  joined,  or  if  a  verdict  shall  be  given  against  the  plaintiff, 
then  the  jurors  who  were  empanelled  or  returned  to  inquire  of  such 
issue  shall,  at  the  prayer  of  the  defendant,  inquire  concerning  the 
sum  of  the  arrears  and  the  value  of  the  goods  or  cattle  distrained  ; 
and  thereupon  the  avowant,  or  he  that  makes  cognizance,  shall  have 
judgment  for  the  arrearages,  or  so  much  thereof  as  the  goods  or  cattle 
amount  unto,  together  with  all  his  costs;  and  shall  have  execution 
thereupon  by  fieri  facias,  elegit  or  otherwise  as  the  law  shall  require." 
But  Mr  Justice  Heath  at  nisi  prius,  in  an  action  of  assumpsit,  Hard- 
ing v.  Spicer,  1  Camp.  Cas.  327,  ruled  after  a  plea  of  tender  put  in 
by  the  defendant,  upon  which  he  brought  the  money  into  court  and 
the  plaintiff  took  it  out,  that  the  plaintiff  could  not  take  a  nonsuit. 
He  mentions  as  an  authority  for  doing  so,  that  on  the  Oxford  circuit 
he  had  once  permitted  it,  but  the  nonsuit  was  afterwards  set  aside 
by  the  court.  He  does  not  mention  the  names  of  the  parties  to  the 
case  ;  and  I  am  not  aware  that  such  a  decision  of  the  court  has  been 
reported  in  any  case.  It  would,  however,  rather  seem  to  have  been 
an  opinion  long  entertained  by  him  ;  for  in  Gatteridge  v.  Smith,  2 
JET.  Bl.  Rep.  377,  some  twelve  years  before,  where  the  question  was, 
whether  the  paying  money  into  court  by  the  defendant  did  not  pre- 
clude the  plaintiff  from  taking  a  nonsuit  afterwards,  he  says,  in 
speaking  of  bringing  the  money  into  court,  "coming  in  lieu  of  a 
tender  it  has  all  the  effect  which  a  tender  would  have  had,  and  it 
is  clear  that  after  a  tender  the  plaintiff  cannot  be  nonsuited."  That 
the  bringing  of  money  into  court  has  all  the  effect  of  a  tender,  ex- 
cept as  to  the  costs  which  shall  have  accrued  anterior  to  its  being 
done,  may  be  correct ;  but  I  am  at  a  loss  to  perceive  any  justifiable 
ground  upon  which  the  plaintiff  shall  be  precluded  from  taking  a 
nonsuit  after  a  plea  of  tender.  And  it  is  settled  by  a  train  of  deci- 
sions that  the  defendant's  bringing  money,  admitted  by  him  to  be 
due  to  the  plaintiff,  into  court  does  not  prevent  the  latter  from  taking 
a  nonsuit.  Ellow  v.  Callow,  2  Salk.  597;  Burstal  v.  Horner,  7  T. 
R.  372  ;  Jenkins  v.  Tucker,  1  H.  Bl.  Rep.  90;  Gutteridge  v.  Smith, 
2  H.  Bl.  Rep.  374;  Hitchcock  v.  Tyron,  2  Esp.  Cas.  482,  note; 
Smith  v.  Vale,  2  Esp.  Cas.  607.'  It  appears  to  me,  therefore,  that  the 
opinion  and  decision  of  Mr  Justice  Heath  are  not  only  contrary  to  the 
well  established  rule  of  the  common  law  in  this  respect,  but  to  the 
current  of  authorities  in  a  case  admitted  by  himself  to  be  strictly 
analogous  ;  and  being  so,  it  ought  not  to  be  received  as  law,  or  as 
having  any  force  whatever.  In  joint  actions  however  against  several 
defendants  the  plaintiff  cannot  be  nonsuited  as  to  one  of  them  only, 
by  reason  of  the  incongruity  which  would  thence  arise.  Weller  v. 
Gayton,  1  Burr.  358  ;  Powell  v.  White,  Doug.  169  ;  Philpot  v.  Mul- 
ler,  Doug.  169,  note.  This  perhaps  is  the  only  exception  established 
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by  any  case  of  authority  to  the  rule  that  the  plaintiff  cannot  take  a 
nonsuit  by  declining  to  take  the  verdict.  The  reason  of  it  is  obvious ; 
for  taking  the  nonsuit  being  a  privilege  given  the  plaintiff  for  his 
benefit,  lie  may  waive  it  by  previously  doing  an  act  inconsistent  with 
it,  as  in  the  cases  last  referred  to:  by  taking  a  judgment  by  default 
against  one  of  the  defendants,  he  thereby  precludes  himself  from  be- 
coming nonsuited  as  to  the  others.  If  he  were  permitted  to  take  a 
nonsuit  in  such  a  case,  it  would  be  conceding  to  him  the  right  of 
bringing  another  action  for  the  same  cause  ;  which  ought  not  to  be 
after  having  taken  a  judgment  against  one  of  the  defendants. 

The  case,  however,  of  Lawrence  v.  Burns,  2  Browne's  Rep.  60,  and 
the  opinion  of  the  late  Mr  Justice  Duncan  in  Lewis  v.  Culbertson, 
11  Serg.  fy  RawleQO,  have  been  cited  and  relied  on  by  the  counsel 
for  the  defendant  to  sustain  the  decision  of  the  court  below.     As  to 
the  case  in  Browne,  it  would  be  sufficient  perhaps  to  say  that  it  is  not 
this  case ;  for  there  the  plaintiff,  being  called  when  the  jury  came 
into  court  to  deliver  their  verdict,  actually  answered,  and  they  gave 
a  verdict  generally  for  the  defendant,  besides  reporting  a  sum  of 
money  to  be  due  from  the  plaintiff  to  him  ;  on  which  it  would  seem 
they  intended  to  allow  interest,  but  omitted  to  make  a  calculation  of 
the  amount ;  so  that  the  plaintiff  having  answered  and  taken  the 
verdict  could  with  no  propriety  claim  to  be  nonsuited,  afier  having 
ascertained  that  the  verdict  was  against  him.     He  made  his  elec- 
tion, and  it  was  no  more  than  right  that  he  should  be  bound  by  it. 
Then  as  to  the  case  of  Lewis  v.  Culbertson,  the  principle  decided 
there  has  no  bearing  whatever  upon  the  question  here.     The  opinion 
quoted,  of  Mr  Justice  Duncan,  though  entitled  to  very  great  respect, 
yet  not  being  called  for  by  the  decision  of  the  case  must  be  regarded 
merely  as  his  own  individual  opinion.     His  idea  that  the  plea  of 
payment,  with  notice  of  set  off,  would,  under  our  defalcation  act  of 
1705,  be  sufficient  to  preclude  the  plaintiff  afterwards  from  taking  a 
nonsuit,  may  be  considered  as  founded  in  a  great  measure  upon  the 
notion  of  Mr  Justice  Heath  that  the  plea  of  tender  was  sufficient  to 
prevent  it;  for  he  adopts  this  opinion  as  sound  law,  and  says,  "on 
the  plea  of  a  tender  amply  sufficient  to  cover  the  debt  proved  on  the 
trial,  the  plaintiff  cannot  be  nonsuited,  otherwise  he  might  take  the 
money  out  of  court  and  commence  a  fresh  action."     And  then  con- 
cludes thus  :  "  the  rule  as  to  nonsuits  is  this,  that  the  plaintiff  may 
in  general  cases  suffer  a  nonsuit,  unless  there  be  something  on  the 
record  inconsistent  with  this  judgment ;  something  on  the  record  to 
prevent  the  plaintiff  from  abandoning  his  suit,"  without  making  any 
distinction  as  to  that  something,  whether  it  has  been  the  act  of  the 
plaintiff  or  the  defendant  that  has  placed  it  on  the  record.     If  he  had 
confined  it  to  the  act  of  the  plaintiff  only,  he  might  perhaps  have 
been  correct ;  as  in  the  cases  referred  to  above,  where  the  plaintiff, 
after  taking  a  judgment  by  default  against  one  of  two  or  more  de- 
fendants, was  not  permitted  afterwards  to  take  a  nonsuit  as  to  the 
others.     But  in  no  case,  I  apprehend,  is  it  competent  for  the  defen- 
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dant,  by  an  act  of  his,  to  preclude  the  plaintiff  from  becoming  non- 
suit if  he  pleases,  unless  it  be  authorized  by  statute ;  and  we  are 
of  opinion  that  there  is  nothing  contained  in  our  act  of  defalcation 
which  warrants  it.  The  defendant,  having  a  demand  against  the 
plaintiff,  is  not  compelled  by  the  act  to  set  it  off;  he  may  do  so,  or 
he  may  bring  an  action  against  the  plaintiff  for  it,  as  he  pleases  :  it 
is  therefore  his  own  folly  or  neglect  if  he  permit  the  statute  of  limi- 
tations to  interfere  with  the  collection  of  his  demand.  If  it  were  to 
be  held  otherwise,  it  is  evident  that  it  would  be  putting  it  in  the 
power  of  a  defendant  to  compel  the  plaintiff  to  carry  on.  his  suit  in 
some  instances  at  great  expense,  after  he  had  discovered  that  by  the 
death  of  a  witness,  or  some  other  cause,  he  could  not  maintain  it. 
In  order  to  effect  this  it  would  only  be  necessary  for  the  defendant, 
besides  the  general  issue,  to  plead  payment  with  notice  of  set  off, 
when  in  truth  he  had  no  demand  against  the  plaintiff  to  set  off;  the 
plaintiff,  being  thus  deprived  of  his  privilege  of  taking  a  nonsuit  after- 
wards, is  compelled,  as  it  may  be,  at  great  inconvenience  and  costs, 
to  go  on  to  trial,  but  being  unable  to  adduce  the  evidence  to  support 
his  claim,  and  being  the  plaintiff  and  actor  in  the  suit,  is  subjected  to 
all  the  costs,  when  the  defendant  has  no  pretence  of  claim  against 
him. 
Judgment  reversed. 


Mershon  against  Baldridge. 

The  superintendent  of  common  schools  has  no  authority  to  decide  a  question 
Of  a  contested  election. 

The  time  for  holding  elections  of  school  directors  in  the  townships  is  when 
the  supervisors  of  the  wards  are  elected,  and  in  the  boroughs,  when  the  borough 
officers  are  elected. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Joseph  Baldridge,  Hugh  Kells,  Benjamin  Blythely,  Joseph  Coulter 
and  James  Mahon  against  Daniel  Mershon. 

This  was  an  action  for  money  had  and  received,  brought  by  the 
plaintiffs  to  recover  from  the  defendant  219  dollars  44  cents,  the 
amount  of  state  appropriation  which  he  had  received  as  treasurer  of 
the  Youngstown  school  district  in  Westmoreland  county.  In  March 
1835  a  board  of  directors  were  elected  for  the  Youngstown  district 
under  the  provisions  of  the  act  of  assembly  of  the  1st  of  April  1834  ; 
of  this  board  James  Toner  was  elected  president,  and  has  been 
elected  president  of  said  board  annually  ever  since.  This  board  is 
designated  the  "Toner  board."  Public  schools  were  put  in  opera- 
tion in  the  district  under  the  provisions  of  the  act  of  assembly,  and 
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the  business  conducted  by  this  board  down  to  the  present  time.  In 
1837  a  difficulty,  however,  arose  respecting  the  time  of  electing 
directors  under  the  provisions  of  the  act  of  assembly  of  the  13th  of 
June  1836.  By  the  second  section  of  said  act  it  is  provided  that, 
"annually,  at  the  time  and  place  that  elections  are  held  for  super- 
visors and  constables,  and  in  wards  and  boroughs  at  the  time  and 
place  of  the  borough  election,  and  in  like  manner,  two  persons  shall 
be  elected  school  directors  for  each  district,  whose  term  of  office 
shall  be  three  years.  Provided,  that  in  districts  where  directors 
have  not  been  elected,  or  in  new  districts  which  may  be  established 
by  the  division  of  a  township  or  otherwise,  six  directors  shall  be 
elected  in  such  districts  at  the  first  election,  two  to  serve  one  year, 
two  to  serve  two  years,  and  two  to  serve  three  years." 

By  the  act  of  incorporation  of  the  borough  of  Youngstown,  passed 
the  2d  of  April  1831,  it  is  enacted  by  sections  second  and  fourth  that 
an  election  shall  be  held  annually  on  the  first  Monday  in  May  for  the 
election  of  burgess,  assistant  burgess,  town  council,  high  constable, 
&c.  The  fifth  section  of  the  act  of  incorporation  provides  for  the  elec- 
tion of  "  two  street  supervisors,  one  assessor  and  two  assistant  asses- 
sors, at  the  same  time  and  under  like  regulations  and  for  the  same 
purposes  as  are  or  shall  be  hereafter  directed  by  law  in  the  several 
townships  within  this  commonwealth." 

A  portion  of  the  citizens  of  the  district  were  of  opinion,  that,  under 
the  provisions  of  the  second  section  of  the  act  of  the  13th  of  June 
1836,  school  directors  should  be  elected  in  March,  at  the  time  the 
street  supervisors  were  elected.  The  other  portion  of  the  citizens 
were  of  opinion  that  school  directors  should  be  elected  in  May,  at 
the  time  of  electing  "borough  officers."  In  consequence  of  this  dif- 
ference of  opinion,  two  directors  were  elected  in  March,  and  two 
directors  in  May  1837.  The  important  question  then  arose,  which  of 
those  newly  elected  sets  of  directors  were  entitled  to  a  seat  in  the 
board.  The  president  of  the  board,  by  a  letter  dated  the  7th  of 
June  1837,  informed  the  superintendent  of  common  schools  of  the 
existing  difficulty,  and  requested  his  opinion  on  the  subject,  and  at 
the  same  time  expressed  the  intention  and  willingness  of  the  board 
to  admit  either  set  of  directors  that  the  superintendent  should  con- 
sider entitled  to  a  seat.  To  this  letter  no  answer  was  given.  A 
majority  of  the  board  were  of  opinion  that  the  directors  elected  in 
May  were  entitled  to  a  seat  in  the  board,  and  they  were  admitted 
accordingly,  and  Daniel  Mershon,  the  present  plaintiff  in  error,  ap- 
pointed district  treasurer.  The  board  proceeded  as  usual  to  levy  a 
district  tax,  issued  their  warrant  to  the  collector,  and  forwarded  to 
the  superintendent  of  common  schools  the  certificate  required  by  the 
twelfth  section  of  the  act  of  the  13th  of  June  1836.  On  the  receipt 
of  which  the  superintendent  drew  his  warrant  on  the  stale  treasury 
for  the  amount  due  the  Youngstown  district,  in  favour  of  the  Youngs- 
town  district  treasurer;  and  he  received  the  money,  and  has  paid  out 
every  cept  of  it  on  orders  regularly  drawn  by  the  president  and 
vii. — 2  s 
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signed  by  the  secretary  of  the  board,  for  materials  found  and  work 
done  in  repairing  the  public  schoolhouses  in  the  district,  and  for 
tuition. 

In  the  mean  time  the  two  directors  who  were  elected  in  March 
1837  formed  what  was  called  a  "new  board"  by  the  appointment  of 
four  persons,  whom  they  associated  with  themselves  as  directors,  and 
thus  constituted,  claimed  for  themselves  the  right  to  manage  the 
concerns  of  the  schools  in  the  district,  and  the  possession  of  the 
school  funds  that  had  come  into  the  hands  of  the  district  treasurer. 

In  the  month  of  July  1837,  the  superintendent  of  common  schools 
published  a  circular,  specifying  certain  days  upon  which  he  intended 
to  visit  the  county  towns  in  divers  of  the  western  counties  of  the 
state,  for  the  purpose  of  obtaining  information  in  regard  to  the  com- 
mon school  system,  and  of  settling  any  disputes  that  might  exist 
between  adjoining  districts,  &c.  The  day  appointed  for  his  attend- 
ance at  Greensburgh,  in  Westmoreland  county,  was  the  llth  of 
August  1837.  He  however  arrived  in  Youngstown  on  the  10th, 
and  immediately  on  his  arrival  convened  the  new  board  of  directors, 
heard  their  statement,  and  decided  in  their  favour  in  the  absence  of 
the  old  board,  all  of  whom  (with  one  exception)  were  out  of  town  at 
the  time;  and  without  any  notice  to  the  old  board,  the  paper  marked 
"B,"  dated  "Youngstown,  the  10th  of  August  1837,"  and  signed 
"Thomas  H.  Burrowes,  superintendent  of  common  schools,"  was 
served  on  the  present  plaintiff  in  error,  the  then  treasurer  of  the  dis- 
trict, requesting  him  to  deliver  the  school  funds  in  his  hand  to  Daniel 
Bonbright,  the  treasurer  appointed  by  the  new  board. 

The  old  board  of  directors,  considering  the  proceeding  illegal,  irre- 
gular and  void,  paid  no  further  attention  to  it,  but  proceeded  in  the 
usual  course  of  their  duty  ;  went  on  and  finished  the  repairs  and 
improvements  of  the  public  schoolhouses,  which  they  had  before 
this  time  commenced,  kept  the  schools  in  operation,  arid  drew  their 
orders  on  the  treasurer  for  the  price  of  materials,  labour  and  tuition, 
all  of  which  were  regularly  paid  off  by  him  until  the  whole  of  the 
funds  in  his  hands  were  expended. 

In  the  mean  time  the  new  board  of  directors  commenced  the  pre- 
sent action  against  the  treasurer  of  the  old  board  to  recover  from  him 
the  funds  which  he  had  received  from  the  slate. 

On  the  trial  of  the  cause  in  the  court  below,  the  court  decided  : 
First,  that  the  superintendent  of  common  schools  had  the  right  to 
decide  in  the  premises,  as  to  which  were  the  legal  board  of  directors, 
and  that  his  decision  was  final  and  conclusive  between  the  parties. 
Second,  that  the  defendant  was  estopped  from  giving  in  evidence 
any  orders  or  receipts  for  money  which  bore  date  after  the  10th  day 
of  August  1837. 

•Armstrong,  for  plaintiff  in  error,  alleged  that  the  court  erred  in 
both  these  points,  and  contended  that  the  superintendent  of  common 
schools  had  no  jurisdiction  in  the  case.  He  is  not  constituted  a 
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visitor  of  common  schools  by  act  of  assembly,  having  general  and 
exclusive  jurisdiction  such  as  visitors  of  ecclesiastical  corporations 
have  in  England.  There  the  office  of  visitor  is  exercised  by  the 
founder  or  endower  of  the  corporation,  or  by  the  person  or  persons 
whom  such  founder  or  endower  may  appoint,  and  this  office  is  not 
exercised  arbitrarily  according  to  the  mere  whim  or  notion  of  the 
individual  exercising  it,  but.  according  to  the  laws  and  statutes  of  the 
institution.  1  Bl.  Com.  483.  But  svith  regard  to  civil  corporations 
the  king  is  founder  and  visilor,  and  the  law  has  appointed  the  place 
wherein  he  shall  exercise  this  jurisdiction,  which  is  the  court  of 
king's  bench.  The  law  having  by  immemorial  usage  appointed 
them  to  be  visited  and  inspected  by  the  king  their  founder,  in  his 
majesty's  court  of  king's  bench,  according  to  the  rules  of  the  com- 
mon law,  they  cannot,  therefore  be  visited  any  where  else,  or  by  any 
other  authority.  1  BL  Com.  481. 

But  the  secretary  of  the  commonwealth  is  not  constituted  a  visitor 
of  common  schools  in  this  respect,  but  merely  a  superintendent  in 
regard  to  certain  specific  duties,  which  are  expressly  limited  and 
clearly  defined  by  the  10th  section  of  the  act  of  the  13th  of  June 
1836,  part  4th.  "If  any  controversy  should  arise  among  the  di- 
rectors of  any  district  or  adjoining  districts,  concerning  the  duties 
of  their  office,  the  distribution  of  the  state  appropriation,  or  the  levy- 
ing and  collection  of  taxes,"  he  is  hereby  authorized  to  settle  and 
adjust  the  same  without  costs  to  the  parties.  Here  are  his  duties 
clearly  and  distinctly  pointed  out,  and  expressio  unius  est  exclusio  al- 
terius.  If  the  legislature  had  intended  that  the  superintendent  of 
common  schools  should  abo  be  the  judge  in  cases  of  contested  elec- 
tions for  directors,  it  would  have  expressed  that  intention,  as  it  has 
done  in  the  other  duties  assigned  him,  in  clear  and  unequivocal  terms. 
It  cannot  therefore  be  contended  that  the  legislature  would  divest  the 
courts  of  common  law  of  their  jurisdiction  in  this  case,  or  that  it 
would  vest  so  important  a  power  in  an  individual  whose  tenure  in 
office  is  so  very  uncertain. 

But  if  the  superintendent  of  common  schools  is  vested  with  the 
power  to  sit  as  judge  in  cases  of  contested  elections  for  director?,  and 
judge  too  in  the  last  resort,  he  must  necessarily  be  invested  also  with 
powers  co-extensive  with  the  duties  of  his  office  ;  he  must  have  the 
power  to  send  for  persons  and  papers,  the  power  to  enforce  obedience 
to  his  decrees,  the  power  to  carry  his  decisions  and  judgments  into 
execution,  in  a  word  all  the  powers  incident  to  and  exercised  by  a 
court  of  general  quarter  sessions  of  the  peace  or  court  of  common 
pleas.  And  where  are  all  these  powers  granted  or  given?  Not  in  the 
statute  book,  not  by  the  common  law  of  the  land,  not  as  visilor  be- 
cause he  cannot  stand  in  that  relation  to  the  institution  either  as 
founder  or  endower,  but  he  is  to  be  clothed  wilh  this  important  and 
extensive  power  by  mere  implication  or  construction.  But  this  im- 
plication cannot,  be  raised  by  a  fair  and  legal  construction  of  the  act 
of  assembly.  One  principle  well  established  in  the  construction  of 
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statutes  is,  that  a  statute  which  treats  of  things  or  persons  of  an  in- 
ferior rank,  cannot,  by  general  words,  be  extended  to  those  of  a  supe- 
rior rank.  1  Bl.  Com.  88.  As  where  a  statute  treating  of  deans, 
prebendaries,  parsons,  vicars,  and  others  of  spiritual  promotion,  deans 
being  the  highest  persons  named,  bishops  who  are  of  a  higher  order 
are  not  included  under  the  general  words,  although  they  have  spirit- 
ual promotion;  Co.  Lit.  210;  but  in  the  statute  under  consideration 
there  are  not  even  general  words  to  help  out  the  construction  con- 
tended for. 

By  the  15th  section  of  the  act  of  assembly  of  the  13th  of  June 
1836,  it  is  very  clear  that  the  superintendent  of  common  schools  had 
no  authority  whatever  to  interfere  with  directors  elected  under  the 
provisions  of  former  laws,  much  less  to  deprive  them  of  their  office 
in  the  summary  and  arbitrary  mode  attempted  to  be  practised  in  this 
case.  The  15th  section  provides  that  "school  directors  elected  under 
the  provisions  of  former  acts  shall  severally  hold  their  offices  during 
the  term  for  which  they  were  elected  ;  and  all  appropriations  authori- 
zed by  former  acts,  whether  by  the  stale  or  county,  and  all  taxes 
authorized  for  school  purposes  shall  be  collected  as  they  would  have 
been  collected  if  this  act  had  not  been  passed."  So  that  by  the  very 
act  of  assembly  by  which  the  superintendent  claims  to  derive  the 
authority  which  he  has  exercised  in  this  case,  he  is  estopped  from 
interfering  under  any  circumstances  in  regard  to  the  tenure  of  their 
offices.  Those  directors  which  he  has  attempted  to  disfranchise  are 
entitled  to  hold  (heir  office  during  the  time  for  which  they  were  elected. 
If  the  old  board  of  directors  had  been  in  the  exercise  of  this  office  by 
usurpation  or  contrary  to  law,  the  legislature  has  provided  an  ample 
and  efficient  remedy,  and  the  only  remedy  that  could  have  been  ap- 
plied in  the  present  case — I  mean  the  writ  of  quo  warranlo,  as  provid- 
ed under  the  act  of  14th  of  June  1836  ;  arid  here  there  is  no  implied 
power  to  be  exercised,  but  full  and  express  power  to  remedy  the 
evil  if  any  existed.  We  contend  therefore  that  the  superintendent 
had  no  authority  to  act  in  the  premises,  that  his  interference  was  not 
warranted  by  law  and  was  consequently  void,  and  if  he  had  any  au- 
thority or  power  in  the  case  at.  all,  it  only  extended  to  the  two  directors 
elected  in  1837,  and  not  to  the  old  board  generally.  The  old  board 
of  directors  were  (with  the  exception  of  the  two  directors  elected  in 
1837)  elected  under  the  provisions  of  the  act  of  the  1st  of  April  1834. 
As  to  the  time  and  mode  of  their  election  there  could  be  no  dispute  ; 
they  were  the  legal  board  then,  and  are  so  yet.  There  cannot  be  two 
legal  boards  of  directors  in  the  same  district  at  the  same  time,  and 
consequently  the  present  plaintiffs  are  not  the  legal  board  of  directors 
and  therefore  cannot  maintain  this  action. 

But  supposing  the  present  plaintiffs  to  be  the  lawful  board  of  di- 
rectors, which  is  not  admitted,  yet  they  have  no  right  to  recover  in 
this  action  any  thing  beyond  the  unappropriated  funds  in  the  hands 
of  the  treasurer.  The  plaintiff  in  error  offered  to  prove,  on  the  trial 
of  the  cause  below,  that  he  had  paid  out  all  the  funds  which  he  had 
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in  his  possession,  in  the  due  exercise  of  his  office,  and  in  strict  con- 
formity with  the  provisions  of  the  9th  section  of  the  act  of  13th  June 
1836;  this  evidence  was  rejected  by  the  court,  and  is  now  alleged 
for  error.  The  superintendent  of  common  schools  had  been  apprised 
as  early  as  the  18th  of  March  1837,  that  a  difficulty  existed  in  the 
Youngsiown  district  in  regard  to  the  school  directors  elected  that  year, 
as  is  evident  by  his  letter  of  the  29th  of  March  to  Graham  &  CouU 
ter,  and  also  by  Mr  Toner's  letter  dated  27th  June  1837;  but  we 
find  that  afterwards,  on  the  3d  of  July  following,  a  warrant  issues  in 
favour  of  the  plaintiff  in  error  for  the  amount  of  the  Youngsiown 
district's  proportion  of  the  state  appropriation,  accompanied  with  di- 
rections as  to  the  mode  of  applying  it;  and  this  was  received  in  good 
faith,  without  any  fraudulent,  covert  or  undue  means,  either  on  the 
part  of  any  of  the  members  of  the  old  board  or  their  treasurer.  We 
contend  then  that  the  plaintiff  in  error  was  justifiable  (notwithstand- 
ing the  notice  of  the  superintendent,  dated  at  Yourigstown,  10th  of 
August  1837)  in  paying  the  orders  drawn  by  the  old  board.  That 
notice  carries  on  its  face  conclusive  evidence  of  its  extrajudicial  cha- 
racter and  irrelevancy  to  the  duties  assigned  the  superintendent,  of 
common  schools  by  the  act  of  13th  of  June  1836.  His  authority,  by 
virtue  of  this  act,  only  extends  to  the  settling  of  controversies  among 
the  directors  of  any  district  or  adjoining  district  in  regard  to  the  duties 
of  their  office.  Now  mark  how  foreign  are  the  contents  of  this  no- 
tice, and  the  matters  to  which  it  relates,  to  the  duties  of  directors  in 
the  exercise  of  their  office*?  This  notice  commenced  by  stating  that 
" objections  had  been  stated  to  him  against  the  legality  of  the  trea- 
surer's appointment  for  the  Youngstown  district,  which,  upon  full 
investigation,  at  which  the  treasurer  had  been  invited  to  be  present, 
he  had  found  to  be  valid."  Waiving  for  the  present  the  superinten- 
dent's right  to  interfere  in  the  question  of  the  treasurer's  appointment 
(without  admitting  that  right),  we  ask  what  were  the  objections 
against  the  legality  of  the  treasurer's  appointment  1  when  and  where 
made1?  when  and  where  did  this  full  investigation  take  place?  and 
what  was  the  invitation,  by  whom,  and  in  what  manner  given  to 
the  treasurer  to  be  present?  Now  I  will  not  say  that  satisfactory 
answers  in  the  affirmative  cannot  be  given  to  any  or  all  of  these 
questions ;  but  this  I  will  say,  that  not  a  particle  of  evidence  of  any 
of  these  facts  exists  in  the  case. 

But  further  in  respect  to  this  notice.  It  requires  the  plaintiff  in 
error  to  "  pay  over  all  moneys,  that  may  have  come  to  his  hands  as 
district  treasurer,  to  Daniel  Bonbright,  the  legally  appointed  district 
treasurer,  who  will  give  you  credit  for  all  payments  you  may  have 
made  for  tuition,  work  or  materials,  authorized  by  the  board  of  direc- 
tors previous  to  1st  ofJ\Iay  1837  ?'  Authorized  by  what  board  1  Not  by 
the  new  board  composed  of  the  two  directors  elected  in  March  1837, 
and  the  other  persons  whom  they  had  appointed;  for  that  board  (if 
board  it  can  be  called)  had  not  then  been  organized,  nor  never  has 
been  legally  organized.  If  there  had  been  no  directors  elected  in  the 
vn. — 2  s* 
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district  previous  to  1837,  or  if  ihe  old  board  of  directors  had  forfeited 
their  right  to  hold  the  office  or  held  it  by  usurpation,  the  citizens  of  the 
district  should  have  elected  six  directors  (a  full  board)  under  the  provi- 
sions of  the  second  section  of  the  actof  1836  ;  but  by  electing  only  two 
directors,  to  supply  the  place  of  those  whose  term  of  office  had  then 
expired,  they  tecognized  the  legality  and  existence  of  the  others.  But 
those  two  directors  elected  in  1837  had  not  the  right  to  complete  or 
constitute  a  new  board  by  appointment ;  their  case  did  not  present 
any  of  those  occurrences,  pointed  out  by  the  act,  in  consequence  of 
which  they  would  have  had  the  right  to  fill  vacancies  by  appoint- 
ment. By  the  third  section  of  the  act  of  13th  June  1836,  it  is  pro- 
vided that,  "  within  twenty  days  after  said  election,  each  board  of 
school  directors  shall  organize  by  choosing  a  president  and  secretary 
of  their  own  body;  they  shall  also  appoint  a  treasurer  for  the  district; 
they  shall  also  have  power  to  fill  any  vacancy  which  may  occur  in 
their  board,  by  death,  resignation  or  otherwise,  until  the  next  elec- 
tion, when  such  vacancy  shall  be  supplied  by  electing  a  person  to 
supply  the  same."  The  act  of  assembly  contemplates  a  board  in 
existence,  a  proper  organization  of  that  board  within  the  time  limited, 
and,  in  case  of  a  vacancy  occurring  in  that  board  thus  in  existence 
and  organized,  it  gives  the  right  to  that  board  to  fill  such  vacancy 
by  appointment ;  but  how  different  was  the  proceeding  by  the  two 
directors  elected  in  March  1837.  Before  they  could  organize,  they  had 
to  appoint  the  materials  with  which  to  organize,  and  thus  proceed  in 
a  manner  wholly  unauthorized  by  the  act  of  assembly,  and  in  direct 
contravention  of  its  provisions.  But  that  the  old  board  were  then 
and  are  now  the  legally  constituted  board  there  can  be  no  doubt.  The 
superintendent  himself  had  recognized  it  as  such  up  to  the  1st  of  May 
1837:  that  board  had  drawn  the  former  appropriations  from  the  state, 
as  appears  by  Mr  Little's  deposition.  Then,  I  ask,  when  did  that 
board  become  illegal,  and  by  what  act  or  proceeding  did  it  forfeit  its 
right?  That  board  has  done  nothing  to  forfeit  its  right.  The  law 
has  not  deprived  it  of  any  of  its  rights;  for  the  law  says  that  its 
members  shall  exercise  their  office  during  the  time  for  which  they 
were  severally  elected.  Then  if  the  old  board  has  not  forfeited  its 
right,  and  if  the  law  has  not  deprived  it  of  its  right,  it  remains  now 
as  it  was  then,  the  legal  board  of  directors;  and  the  present  plaintiffs 
are  not  the  true  board  ;  their  appointment  of  D.  Bonbright  treasurer 
of  the  district  was  a  nullity  ;  and  the  present  plaintiff  in  error  was 
not  bound  to  pay  over  to  him  the  school  funds  in  his  possession,  as 
requested  by  the  notice  dated  Youngstown,  10th  of  August  1837. 

But  another  very  singular  feature  of  this  notice  is  in  the  following 
words:  "any  payments  for  tuition  or  other  purposes  contracted  for 
since  1st  of  May  1837  will  be  made  at  your  peril,  and  will  only  be 
allowed  on  settlement  of  your  accounts,  in  case  they  shall  be  ratified 
by  Joseph  Baldridge,  Esq.,  Hugh  Kells,  James  Belford,  Benjamin 
Blythe,  Esq.,  Joseph  Coulter  and  James  Mahon,  the  regular  and 
legal  board  of  directors."  This  imperative  requisition  is  clearly  ex 
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post  facto,  it  is  retrospective  in  its  requirements  for  a  period  of  three 
months  and  ten  days,  and  that  too  the  very  period  during  which  the 
principal  work  was  done,  contracts  made,  and  wages  earned  by  the 
teachers ;  and  for  the  moneys  paid  during  this  period  he  is  to  be  al- 
lowed or  not  allowed  credit,  at  the  discretion  of  those  persons  who 
were  engaged  in  this  unpleasant  and  bitter  controversy — those  very 
individuals  who  now  object  to  the  plaintiff  in  error  receiving  credit 
for  the  moneys  he  had  judiciously  applied  according  to  law,  and  for 
materials  found,  work  done,  in  erecting  and  repairing  the  public 
schoolhouses  in  the  district,  and  in  the  payment  of  teachers  who 
had  taught,  amongst  others,  the  children  and  grandchildren  of  the 
present  plaintiffs. 

But  supposing  that  the  plaintiff  in  error  acted  in  his  own  wrong 
in  the  disbursing  of  the  funds  in  his  hands,  and  in  applying  them  to 
the  payment  of  orders  drawn  by  the  old  board  of  directors,  the  law 
will  not  place  him  in  a  worse  situation,  or  hold  him  to  a  stricter  ac- 
countability than  it  would  an  executor  de  son  tort,  who  in  Pennsylva- 
nia is  considered  a  trespasser,  and  held  liable  only  so  far  as  assets 
come  to  his  hands,  and  if  he  has  applied  these  assets  to  the  discharge 
of  the  debts  of  the  intestate,  he  will  be  entitled  to  credit  in  his  ac- 
count to  the  amount  paid,  if  correctly  applied.  Stockton  v.  Wilson, 

3  Perms.  Rep.  129.     In  trover  against  an  executor  de  son  tort  for  the 
goods  of  the  decedent,  he  may,  under  the  general  issue,  give  in  evi- 
dence the  payment  of  debts  to  the  value  thereof  in  mitigation  of 
damages.     Saam  v.  Saam,  4  Walts  432. 

Upon  the  whole,  we  contend  that  the  superintendent  of  common 
schools  had  no  jurisdiction  in  the  case  ;  that  if  he  had  any  authority,  it 
was  illegally  exercised,  and  consequently  his  decision  was  void  ;  that 
if  the  present  plaintiff  in  error  was  not  the  rightful  district  treasurer, 
he  received  the  funds  in  good  faith,  and  applied  them  honestly  to 
the  purposes  for  which,  by  law,  they  were  intended,  and  is  there- 
fore not  liable  to  pay  them  a  second  time,  and  should  have  been 
permitted  to  give  the  orders  and  receipts  in  evidence  on  the  trial  of 
the  cause. 

Nichols  and  Coulter,  for  defendants  in  error,  cited,  1  Burrow  204; 

4  Mod.  106. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  obvious  that  the  time  of  choosing  supervisors 
and  constables  referred  to  for  purposes  of  designation  has  regard  ex- 
clusively to  township  elections.  It  would  have  been  too  general  to 
order  the  school  directors  to  be  chosen  at  these,  without  more,  for 
there  are  two  of  them — the  first  on  the  Friday  preceding  the  third 
Saturday  in  March,  for  constables,  supervisors,  overseers  and  audi- 
tors, the  second  on  the  Friday  preceding  the  first  Tuesday  in  Octo- 
ber, for  township  assessors  and  inspectors  of  the  general  election  ;  and 
hence  a  necessity  to  designate  the  particular  election  by  reference  to 
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the  choice  of  particular  officers  at  one  of  them.  But  there  was  no 
room  to  designate  a  particular  borough  eleclion,  for  there  is  no  more 
than  one  ;  and  the  choice  of  supervisors  needed  not  to  be  an  index 
for  the  time  of  choosing  school  directors  by  the  inhabitants  of  a  bo- 
rough. In  point  of  reason,  therefore,  the  reference  is  inapplicable  to 
such  a  choice;  nor  do  the  words  seem  to  point  to  it.  "Annually" 
(in  townships)  "at  the  time  and  place  that  elections  are  held  for 
supervisors  and  constables;  arid,  in  wards  and  boroughs,  at  (he  time 
and  place  of  the  borough  elections,"  is  a  passage  which  is  free  from 
ambiguity  or  inconsistency  when  considered  distributively  and  in 
connexion  with  the  interpolated  words,  whose  omission,  it  is  clear 
from  the  context,  was  accidental.  Had  it  been  intended  lo  make 
the  time  depend  on  the  election  of  designated  officers  merely,  it 
would  have  been  unnecessary  to  say  any  thing  about  the  denomina- 
tion of  the  election  ;  whether  township  or  borough,  the  designation 
would  have  been  equally  specific;  and  it  is  reasonable  to  think  that 
only  one  class  of  officers  would  have  been  specified,  for  it  must  have 
occurred  to  the  framers  of  the  law  that  designation  by  specifying 
more  than  one  would  be  liable  to  interruption  by  their  being  sepa- 
rated in  the  organism  of  corporate  bodies,  a  result  produced  in  this 
very  instance.  It  is  true  that  ihe  same  result  might  be  produced  by 
a  new  arrangement  of  the  township  elections  ;  but  it  was  less  likely 
to  occur  from  an  alteration  of  the  general  law  than  from  particular 
provisions  in  acts  of  incorporation.  Besides,  supervisors  exist  only  in 
those  boroughs  which  are  left  subject  lo  the  general  road  law  ;  and, 
not  being  corporate  officers,  the  choice  of  them  would  probably  be 
left  to  its  regulation  when  that  of  borough  constables,  who  are  ne- 
cessarily charged  with  corporate  functions,  would  be  regulated  by  the 
charter. 

The  interpretation  of  the  superintendent,  therefore,  was  an  erro- 
neous one ;  and  the  inquiry  is,  whether  it  was  accurately  put  to  the 
jury  as  decisive.  His  arbitrament  would  certainly  be  conclusive  of  a 
matter  legitimately  submitted  to  his  decision  by  the  statute  ;  and  the 
point  is,  whether  the  submission  embraces  contested  elections.  By 
the  tenth  section,  "if  any  controversy  should  arise  among  the  di- 
rectors of  any  district  or  adjoining  districts  concerning  the  duties  of 
their  office,  the  distribution  of  the  state  appropriation  or  the  levying 
or  collection  of  taxes,  he  is  hereby  authorized  to  settle  and  adjust 
the  same."  The  present  controversy  obviously  concerns  not  official 
duty,  or  the  levy  and  collection  of  taxes,  which  are  both  posterior  to 
questions  of  election  ;  nor  is  it  easy  to  see  how  it  concerns  the  distri- 
bution of  the  stale  appropriation.  It  is  said  to  concern  it  because  it 
must  be  received  before  it  can  be  distributed ;  and  it  necessarily* 
though  incidentally,  involves  the  title  to  receive.  His  authority, 
however,  reaches  no  further  than  the  distribution  of  money  actuall}r 
in  their  hands.  Had  the  legislature  designed  to  give  him  cogni- 
zance of  contested  elections,  they  would  not  have  suffered  a  grant 
so  important  to  rest  on  a  chain  of  deductions,  especially  as  payment 
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to  directors  de  facto  would  discharge  him.  Beside,  the  power  would 
be  a  despotic  one ;  operating  extensively  on  the  dearest  of  popular 
rights,  and  scarce  such  as  would  be  entrusted  to  an  individual  in  a 
republic.  Finally,  it  is  by  no  means  certain  that  a  direct  grant  of  it, 
in  derogation  of  the  visitorial  powers  of  this  court  and  of  trial  by  jury, 
would  be  sustained ;  and  we  are  therefore  bound  to  bring  the  inter- 
pretation of  the  section  within  the  admitted  pale  of  the  constitution. 
Regularity  of  election,  therefore,  remains  to  be  tried  by  the  constitu- 
tional arbiters  of  it  in  the  ordinary  course.  In  this  view  of  the  prin- 
cipal question,  the  points  of  evidence  become  irrelevant  or  unneces- 
sary ;  and  we  intimate  no  opinion  on  them. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Boylan  against  Hays. 

A  certificate  of  facts  within  the  recollection  of  a  justice,  relative  to  a  judg- 
ment rendered  by  him,  cannot  be  used  to  amend  his  transcript,  which  was  before 
imperfect  and  insufficient  to  sustain  an  appeal  to  the  common  pleas. 

ERROR  to  the  common  pleas  of  Venango  county. 

Sarah  Boylan  against  Samuel  Hays  and  Walter  P.  Walker.  Ap- 
peal from  the  judgment  of  a  justice. 

By  the  transcript  of  the  justice  it  appeared  that  he  rendered  a  judg- 
ment in  trespass  for  the  defendant  for  costs,  22  dollars  and  36  cents,  on 
the  1st  of  November  1837,  and  that  the  plaintiff  entered  an  appeal. 
The  transcript  was  filed  the  27th  November  1837.  It  did  not  appear 
what  was  the  amount  of  the  plaintiff's  claim,  nor  when  the  appeal 
was  entered  before  the  justice.  A  motion  was  made  by  the  defendant 
to  strike  off  the  appeal.  After  this  the  plaintiff  procured  and  filed  the 
following  certificates  of  the  justice. 

"  I  certify  that  the  plaintiffs'  claim  in  this  case  was  20  dollars  for 
the  price  of  a  cow,  and  that  they  produced  proof  that  the  property 
was  worth  from  13  to  15  dollars  in  cash. 

"Witness  my  hand  this  1st  day  of  December  1837. 

"J.  G.  M'GuiRE." 

"I  certify  that  the  appeal  in  this  case  was  entered  the  same  day 
judgment  was  entered  and  as  soon  as  the  judgment  was  entered. 

«J.  G.  M'GuiRE." 

The  court  (Eldren,  President)  permitted  the  certificates  to  be  filed, 
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but  did  not  consider  them  sufficient  to  sustain  the  appeal.     Appeal 
quashed. 

M'Calmont,  for  plaintiff  in  error,  cited  3  Perm.  Rep.  120;  5  Rawh 
230;  16  Serg.  fy  Rawh  351. 

Howe,  contra,  cited,  12  Serg.  #  Rawle  386  ;  6  Watts  277. 

PER  CURIAM. — It  is  not  pretended  that  the  certificate  was  an 
amendment  of  the  transcript  as  a  copy  of  the  docket.  It  purported 
not  to  be  such,  but  a  certificate  of  facts  within  the  justice's  recollec- 
tion and  not  entered  by  him  in  his  minutes;  and  it  would  be  more 
proper  to  call  it  an  alteration  of  his  docket  than  an  amendment  of  the 
transcript,  of  it.  It  is  an  alteration  however,  that  he  dare  not  actually 
make ;  for  it  would  be  not  only  against  all  rule,  but  exceedingly  dan- 
gerous to  suffer  him  to  add  to  his  docket  to  suit  the  varying  fortunes 
of  the  parties  in  the  contest  before  the  court.  His  certificate  became 
not  a  part  of  the  record ;  and  for  purposes  of  adjudication,  it  was 
worth  no  more  than  the  written  assertion  of  any  other  individual. 

Judgment  affirmed. 


Dimond  against  M'Dowell. 

The  assent  of  an  executor  to  the  delivery  of  a  specific  bequest  of  goods  or 
chattels  to  the  legatee,  may  be  either  express  or  implied :  the  law  has  prescribed 
no  particular  form  of  delivery.  Thus,  if  the  executor  separates  certain  articles 
of  property  and  declares  them  to  be  for  the  legatee,  it  is  such  a  delivery  as  will 
enable  the  latter  to  maintain  trover  for  them. 

In  an  action  of  trover,  in  which  the  defence  was,  that  the  property  in  question 
belonged  to  an  estate  which  the  defendant  represented  as  an  executor,  a  legatee 
under  the  will  of  the  testator  is  an  incompetent  witness. 

ERROR  to  the  common  pleas  of  Fayette  county. 

James  M'Dowell  against  Christiana  Dimond.  This  was  an  ac- 
tion of  trover  for  certain  articles  of  personal  property.  Daniel  Di- 
mond deceased  by  his  will  bequeathed  as  follows: 

"  It  is  my  desire  that  my  children  that  are  not  married  shall  have 
of  goods  or  money  to  the  amount  of  those  that  are  married,  or  to  the 
amount  of  what  I  gave  them  at  marriage  for  keeping  house." 

Of  this  will  Christiana  Dimond  was  the  executrix. 

The  present  plaintiff  was  married  to  Eve  Dimond,  one  of  the 
daughters,  after  the  death  of  the  testator,  and  lived  in  the  house  with 
the  executrix  for  some  time  and  until  the  death  of  his  wife.  The 
only  question  in  the  cause  of  any  importance  was,  whether  the  plain- 
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tiff  ever  had  such  possession  of  the  articles  bequeathed  to  his  wife  as 
would  enable  him  to  maintain  the  action.  The  proof  was  that  the 
executrix,  the  present  defendant,  said,  when  the  appraisement  was 
made,  that  certain  articles,  specifying  them,  should  not  he  appraised 
because  they  were  bequeathed  to  Eve  and  her  sister,  and  they  were 
set  apart.  Another  witness  said,  that  the  present  defendant  said 
after  the  death  of  Eve,  that  the  articles  for  which  this  suit  was  brought 
should  be  put  away  because  they  had  belonged  to  Eve. 

On  this  subject,  the  court  (Baird,  President)  instructed  the  jury  that 
the  general  appropriation  of  the  property  reserved  out  of  the  appraise- 
ment for  Eve  and  her  sister,  was  not  an  assent  by  the  executrix  that 
would  vest  in  the  husband  of  Eve  a  separate  property,  and  possessionof 
the  goods  such  as  would  enable  him  to  maintain  the  action.  But  if  the 
jury  believed  that  the  executrix  had  separated  certain  property  and 
designated  it  as  that  which  Eve  was  entitled  to  under  her  father's 
will,  that  would  vest  in  her  husband  such  a  property  and  possession 
as  would  enable  him  to  maintain  the  action  without  taking  adminis- 
tration on  his  wife's  estate. 

Upon  the  trial,  Daniel  Dirnond  was  offered  as  a  witness,  and  ob- 
jected to  because  he  was  a  legatee  under  the  will  of  Daniel  Dimond 
deceased  and  therefore  interested.  He  was  rejected,  and  the  court 
sealed  a  bill  of  exceptions. 

Deford,  for  plaintiff  in  error,  cited,  11  Serg.  fy  Rawh  319  ;  8  Serg. 
$•  Rawh  150. 

Veech,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Though  this  bequest  is  not  strictly  specific,  as  the 
identical  goods  bequeathed  are  not  designated,  yet  in  the  event  of 
goods  being  selected  in  discharge  of  it,  it  partakes  of  that  character; 
and  when  the  choice  is  made  and  the  assent  of  the  executor  takes 
place,  the  rule  is  that  the  legacy  vests  in  the  legatee,  and  that  his 
title  becomes  complete  and  perfect.  The  law  has  prescribed  no  par- 
ticular form  to  express  the  assent  on  the  part  of  the  executor,  and 
it  may  be  express  or  implied.  The  executor  may  not  only  in  direct 
terms  authorize  the  legatee  to  take  possession  of  his  legacy;  but  his 
concurrence  may  be  inferred  either  from  indirect  expressions  or  par- 
ticular acts,  and  such  constructive  permission  shall  be  available. 
2  Williams  on  Executors  846.  Thus  if  the  executor  informs  the  legatee 
that  he  intends  him  to  have  the  legacy  according  to  the  devise, 
1  Stra.  70,  or  that  the  legacy  is  ready  for  him  whenever  he  will  call 
for  it,  Shep.  Touch.  456,  such  declarations  amount  to  a  good  assent 
to  a  legacy. 

The  court  below  therefore  were  correct  in  stating  to  the  jury  that 
if  the  executrix  directed  certain  articles  of  property  to  be  put  away, 
declaring  they  belonged  to  her  deceased  daughter,  and  the  defendant, 
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on  demand,  had  refused  to  deliver  them,  the  plaintiff  was  entitled  to 
recover.  That  was  a  specific  appropriation  of  them  to  the  daughter, 
and,  in  point  of  law,  an  assent  to  the  bequest,  by  which  the  exclu- 
sive right  of  property  therein  was  vested  in  the  daughter ;  and  to 
such  right  of  property  the  law  annexed  the  possession,  when  there 
was  no  adverse  claim  or  possession  by  any  other  person  :  and  the 
possession  of  the  wife  was  the  possession  of  the  husband,  the  plaintiff 
in  this  suit.  There  is  no  contradiction  in  the  two  clauses  extracted 
from  different  parts  of  the  opinion  of  the  court,  and  set  in  opposition, 
to  each  other  in  the  errors  assigned.  In  the  first  the  court  is  speak- 
ing of  the  mere  reservation  of  the  property  from  appraisement,  for 
the  purpose  of  satisfying  a  bequest  to  the  sisters,  holding  that  insuf- 
ficient; a  point,  of  time  different  from  that  in  which  the  executrix  is 
stated  to  put  away  those  which  were  specifically  for  Mrs  M'Dowell, 
declaring  them  to  belong  to  her :  and  in  relation  to  that  time,  the 
charge  was  as  favourable  to  the  defendant  as  he  could  have  asked. 
In  another  error  assigned,  the  second  error,  the  court  below  were  also 
speaking  of  this  point  of  time,  and  negativing  the  right  of  the  plain- 
tiff to  recover;  stating  that  he  would  have  an  absolute  right  only  to 
such  property  as  his  wife  had  either  in  actual  or  legal  possession ; 
that  is,  such  as  were  actually  in  his  possession,  or  such  as  were  so 
in  contemplation  of  law. 

As  to  the  general  allegations  in  the  first  and  fifth  errors,  I  am  of 
opinion  that  the  defendant  has  entirely  failed  to  substantiate  them. 

The  witness  was  properly  rejected.  Some  of  the  articles  were 
claimed  by  the  plaintiff  as  having  been  purchased  by  the  wife,  or 
been  given  to  her  by  the  father  in  his  lifetime.  The  defendant 
claimed  the  whole  as  part  of  the  testator's  estate,  and,  it  would  seem, 
insisted  on  a  receipt  to  the  executrix,  as  such,  for  them.  The  wit- 
ness, a  brother,  was  clearly  interested  in  supporting  this  claim  of  the 
defendant,  because,  if  it  succeeded,  it  went  to  increase  ihe  general 
assets  of  the  estate,  and  leave  the  more  for  the  other  legatees. 

Judgment  affirmed. 
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Commissioners  against  Dobbins. 

The  pay  and  emoluments  of  an  officer  of  the  United  States  in  the  revenue 
service  are  the  subject  of  taxation  for  county  purposes  where  he  resides. 

ERROR  to  the  common  pleas  of  Erie  county. 

Daniel  Dobbins  against  the  Commissioners  of  Erie  county.  Spe- 
cial verdict. 

The  plaintiff  is,  and  has  been  for  the  last  eight  years,  an  officer  of 
the  United  Slates,  to  wit,  captain  in  the  United  Slates  revenue  cut- 
ter service,  and  ever  since  his  appointment  has  been  in  service,  in 
command  of  the  United  States  revenue  cutter  Erie,  on  the  Erie  sta- 
tion. He  has  been  rated  and  assessed  with  county  taxes  for  the  last 
three  years,  to  wit,  1835,  1836,  1837,  as  such  officer  of  the  United 
States,  for  his  office  as  such,  valued  at  500  dollars ;  which  taxes,  so 
rated  and  assessed,  and  paid  by  the  plaintiff,  amount  to  10  dollars 
75  cents. 

It  is  further  agreed  and  admitted  that  the  plaintiff  has  his  resi- 
dence and  domicil  in  Erie,  Erie  county,  Pennsylvania,  and  votes  in 
said  place. 

The  question  submitted  to  the  court  is,  whether  the  plaintiff  is 
liable  to  be  rated  and  assessed  for  his  office  under  the  United  States 
for  county  rates  and  levies.  If  he  is,  then  judgment  to  be  for  de- 
fendants ;  if  not,  then  judgment  to  be  for  plaintiff  for  the  sum  of  10 
dollars  75  cents. 

The  court  below  rendered  a  judgment  for  the  plaintiff. 

Riddle,  for  plaintiff  in  error,  cited,  2  Rawle  73,  77;  9  Wheat.  738. 
Galbrealh,  for  defendant  in  error,  cited,  4  Wheat.  424,  432. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  case  stated  presents  that  the  defendant  here 
and  plaintiff  below  had  been  assessed  and  paid  the  taxes  in  question 
for  the  last  eight  years.  That  the  said  D.  Dobbins  has  been,  for  the 
said  eight  years,  an  officer  of  the  United  Slates,  viz.  captain  of  the 
revenue  cutter  Erie,  on  the  Erie  station.  It  does  not  state  that  his 
home  and  residence  were  at  Erie  in  Erie  county,  but  that  was  ad- 
mitted in  the  argument ;  that  he  was  rated  and  assessed  with  county 
taxes,  as  such  officer  of  the  United  Stales,  for  his  office,  vulued  at 
500  dollars  per  year,  and  has  paid  the  taxes;  which  taxes  so  as- 
sessed and  paid  amount  to  10  dollars  and  75  cents;  and  the  question 
to  be  submitted  is,  whether  the  plaintiff  is  liable  to  be  rated  and  as- 

VII. — 2  T 
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sessed,  for  his  office  under  the  United  States,  for  county  rates  and 
levies.  If  he  is,  then  judgment  to  be  entered  for  the  defendants;  if 
not,  then  judgment  to  be  entered  for  the  plaintiff. 

Perhaps  there  may  be  a  difference  between  the  situation  of  a  per- 
son who  has  been  assessed  and  paid  taxes  and  one  who  has  been 
assessed  and  resisted  the  payment  and  denied  the  right  10  levy  and 
collect  taxes.  The  old  act  of  1799  and  its  supplements,  and  the  act 
of  the  15th  of  April  1834,  each  provide  specifically  what  is  to  be  done 
by  the  assessors,  commissioners  and  party  taxed  for  the  valuation 
and  assessment  and  notice  of  the  property  assessed  and  amount,  and 
give  the  right  of  appeal,  of  which  appeal  personal  and  general  notice 
by  advertisement  is  to  be  given  ;  and  after  all  this,  if  the  party  as- 
sessed does  not  appeal  nor  resist  the  payment,  but  goes  on  for  many 
successive  years  and  pays,  and  the  money  thus  paid  is  expended  for 
general  purposes,  there  may  be  objections  to  recovering  it  back, 
greater  than  would  have  existed  if  the  party  had  attended  the  ap- 
peal and  denied  the  right  to  tax  at  all  or  contested  the  rate. 

This,  however,  is  not  before  us;  the  case  is  put  on  the  power  and 
right  to  impose  the  tax.  In  other  words,  Is  this  a  legitimate  subject 
of  taxation  1  And  perhaps  this  may  in  some  measure  depend  on, 
whether,  within  the  true  meaning  of  the  acts,  it  is  the  office  itself  or 
the  emoluments  of  the  office  which  are  made  the  subjects  of  taxa- 
tion. 

The  words  of  the  act  of  the  15th  of  April  1834  are,  after  directing 
them  to  take  a  list  of  all  inhabitants  within  their  respective  districts, 
the  assessors  are  to  take  an  account  of  the  following  real  and  personal 
property : 

1.  Real  estate  in  all  houses,  lands,  lots  of  ground  and  ground- 
rents ;   mills  and  manufactories  of  all  descriptions;  all  furnaces, 
forges,  bloomeries,  distilleries,  sugar-houses,  malt-houses,  breweries, 
tan-yards  and  ferries. 

2.  The  following  personal  estate,  viz.  horses,  mares,  geldings  and 
cattle  above  the  age  of  four  years. 

3.  All  offices  and  posts  of  profit,  professions,  trades  and  occupa- 
tions ;  and  all  single  freemen  above  the  age  of  twenty-one  years  who 
shall  not  follow  any  occupation  or  calling. 

The  act  of  1799  was  in  substance  the  same  as  this  act,  and  the 
usage  and  construction  of  it  may  be  considered  in  deciding  on  this 
law.  In  taxing  offices  lo  which  a  salary  is  annexed,  the  amount 
of  the-  salary  has  been  the  standard  in  making  the  assessment,  and 
no  regard  has  been  paid  to  the  comparative  degree  of  honour  arising 
from  holding  the  office;  nor  has  there  been  any  difference  whether 
the  duties  of  the  office  are  confined  to  the  county  as  recorders  and 
prothonotaries,  or  extends  over  several  counties  as  president  judges 
of  the  several  districts,  or  over  the  whole  state  as  judges  of  the  su- 
preme court.  And  the  tax  has  been  assessed  on  the  office  where  the 
officer  resides,  though  the  greatest  part  of  the  time  is  spent  in  the 
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exercise  of  the  duties  of  the  office,  may  be,  in  places  distant  from  the 
residence  of  the  officer. 

The  object  of  the  legislature  is  to  lay  taxes  on  as  many  things  as 
will  bring  some  contribution  to  the  support  of  government  from  every 
person  who  enjoys  the  protection  of  the  government  and  has  ability 
to  contribute.  A  tax  on  one  species  of  property  would  not  do  this ; 
it  would  amount  to  an  exemption  of  all  those  who  did  not  own  that 
kind  of  property.  And  when  debts  due  and  bearing  interest,  trades 
and  occupations  are  the  subject  of  taxation,  there  would  seem  to  be 
no  good  reason  why  offices  of  profit  should  not  also  be  subject  to  tax. 
Trades  and  occupations  are  the  means  of  supporting  the  artificer  or 
of  his  acquiring  wealth  ;  so  is  an  office.  The  tradesman  is  paid 
by  his  customers,  the  officer  by  the  whole  people;  and  it  would 
not.  be  easy  to  find  a  good  reason  why  those  who  are  supported 
from  a  general  fund  should  not  contribute  with  others  to  raise  that 
fund. 

There  is  no  objection  to  the  amount  of  tax,  but  it  is  said  the  pay- 
ment of  the  officer  comes  from  the  general  government.  While 
there  was  a  Bank  of  the  United  States,  a  creature  of  the  general 
government,  shares  of  stock  in  that  bank  owned  by  a  citizen  of  this 
state  were  as  much  the  subject  of  taxation  as  if  it  had  been  entirely 
a  state  institution  or  as  shares  in  any  of  our  other  banks. 

Offices  and  posts  of  profit  are  by  the  law  subjected  to  taxation. 
The  law  makes  no  discrimination  between  them  except  that,  like 
every  other  subject  of  taxation,  they  are  assessed  according  to  their 
value,  and  we  have  no  power  to  discriminate. 

This  case  does  not  require  an  opinion  as  to  naval  or  military  offi- 
cers who  may  spend  their  time  and  pay  at  a  distance  from  this  state. 
This  case  has  been  treated  in  the  argument  as  a  civil  office  of  profit 
held  by  an  inhabitant  of  Erie  county. 

Judgment  reversed,  and  judgment  for  defendants. 
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Kelsey  against  Badger. 

Donation  land  is  exempt  from  taxes  only  during  the  lifetime  of  the  soldier 
who  was  the  original  grantee :  the  exemption  does  not  extend  to  his  heir  at 
law  or  devisee. 

ERROR  to  the  common  pleas  of  Butler  county. 

John  C.  Kelsey  and  wife  against  James  Badger  and  others. 

The  plaintiff  gave  in  evidence  a  legal  title  to  the  land  fur  which 
this  ejectment  was  brought.  The  defendants  relied  upon  a  title  re- 
gularly vested  in  them  by  a  sale  of  the  land  for  taxes.  The  original 
title  was  granted  to  John  Pearson,  a  soldier.  He  died  in  1782,  having 
devised  the  same  to  Marcy  Pearson.  The  land  was  sold  for  taxes 
which  accrued  subsequently  to  the  death  of  John  Pearson  ;  and  the 
only  question  in  the  cause  was,  whether  the  land  was  the  subject  of 
taxation  while  it  belonged  to  the  devisee,  who  was  also  the  heir  at 
law  of  the  original  grantee;  and  which  the  court  below  (Bredin, 
President)  ruled  in  favour  of  the  defendant. 

Purviance  and  Pearson,  for  plain! iff  in  error,  cited,  4  Sinn.  89  ;  2 
Smith's  Laws  287  ;  1  Yeates  216  ;  2  Ball  205. 

Sullivan  and  Gilmore,  contra. 

PER  CURIAM. — By  the  words  of  the  acts  of  1780  and  1785,  a  do- 
nation tract  is  exempt  from  taxation,  at  furthest,  during  the  lifetime 
of  the  original  grantee;  and  it.  is  immaterial  therefore  whether  the 
devisee,  in  this  instance,  took  by  descent  or  purchase;  in  either  case 
the  privilege  of  the  grantee  was  at  an  end,  and  the  land  at  his  death 
became  taxable. 

Judgment  affirmed. 
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Hamilton  against  Neel. 

A  mortgagee  having  assigned  his  mortgage  in  payment  of  a  debt,  suit  was 
brought  upon  it  at  his  instance  by  the  assignee,  and  a  verdict  and  judgment 
were  rendered  for  the  defendant  upon  proof  of  payment  before  the  assignment. 
Held,  that  the  assignment,  although  without  guarantee,  furnished  no  defence  to 
the  payment  of  the  original  debt  due  by  the  mortgagee  to  his  assignee ;  and  that 
the  verdict  and  judgment  in  the  mortgage  suit  were  as  evidence  conclusive  upon 
the  mortgagee. 

Subsequent  admissions  or  parol  promises  of  a  party  to  an  instrument  of  writing 
are  not  admissible  in  evidence  to  change  its  character  or  legal  feffect  and  make 
it  different  from  what  it  purports  to  be. 

The  rule  which  excludes  the  proof  of  communications  made  by  a  client  to  his 
counsel  is  confined  to  cases  in  which  the  client  is  interested. 

ERROR  to  the  common  pleas  of  Mleghany  county. 

This  was  an  action  of  debt  upon  a  sealed  note  by  John  Neel 
against  Samuel  Hamilton.  The  note  was  dated  the  31st  of  March 
1814,  payable  on  demand,  and  had  the  following  indorsement  upon 
it :  "  Credit  by  assignment  on  Thomas  Jones  of  328  dollars,  April 
6th,  1814."  It  appeared  in  evidence  that  Samuel  Hamilton  had  a 
mortgage  of  Thomas  Jones,  dated  the  7th  of  January  1813,  and  the 
credit  indorsed  upon  the  note  in  suit  was  in  fact  an  assignment  of 
328  dollars  of  this  mortgage  by  Hamilton  to  Neel  the  plaintiff.  It 
also  appeared  in  evidence  that  in  1833  the  mortgage  was  sued  by 
Neel  at  the  instance  and  by  the  request  of  Hamilton,  who  was 
present  afterwards  at  the  trial  when  a  verdict  and  judgment  were 
rendered  for  the  defendant  upon  the  plea  and  proof  of  payment  to 
Hamilton  himself  before  he  made  the  assignment  to  Neel.  The 
record  of  this  suit  and  trial  was  given  in  evidence. 

On  the  trial  of  this  cause  the  plaintiff  offered  to  prove  the  declara- 
tions of  Hamilton  repeatedly  made  after  the  assignment  of  the  mort- 
gage, that  if  the  money  could  not  be  collected  upon  the  mortgage 
from  Jones,  he  was  bound  to  pay  it  and  would  pay  it.  This  evidence 
was  objected  to  on  the  ground  that  its  effect  was  to  change  the  legal 
effect  of  the  assignment,  which  contained  no  guarantee ;  but  the 
court  overruled  the  objection  and  sealed  a  bill  of  exception.  The 
witness  then  proved  the  facts  stated. 

W.  W.  Fetterman  was  examined  as  a  witness  in  the  cause,  and 
upon  a  question  being  put  to  him  by  the  defendant  he  answered, 
"that  all  the  knowledge  he  had  upon  that  subject  he  derived  from 
communications  made  to  him  professionally  as  the  attorney  of 
Thomas  Jones  in  the  suit  upon  the  mortgage  before  referred  to;"  and 
therefore  he  declined  to  answer.  On  this  ground  the  court  below 

VII. — 2  T* 


518  SUPREME  COURT  [Pittsburgh 

[Hamilton  v.  Neel.] 

overruled  the  evidence,  and  sealed  a  bill  of  exceptions  at  the  instance 
of  the  defendant. 

Other  points  which  arose  in  the  cause  are  sufficiently  stated  in  the 
opinion  of  the  court. 

JWCandless  and  Shaler,  for  plaintiff  in  error. 
Mahon,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  counsel  for  the  plaintiff  in  error,  who  was  the 
defendant  in  the  court  below,  propounded  nine  points  there,  in  order 
to  have  the  direction  of  the  court  thereon  to  the  jury;  and  now 
complain  here  that  I  he  court  below  erred  in  their  direction  to  the 
jury  on  most  of  them,  as  also  in  oilier  matters  which  occurred  on  the 
trial  ;  all  of  which  are  specified  and  set  out  in  the  errors.  A  state- 
ment of  the  diuse  of  action,  however,  and  the  ground  and  circum- 
stances relied  on  for  a  defence,  it  is  conceived,  will  show  that  some 
of  the  points  made  did  not  in  reality  arise  ;  and  will  at  once  present 
(.he  only  questions  of  law  involved  in  the  case  ;  from  which  it  will 
appear,  without  further  argument,  that  many  of  the  things  assigned 
for  error  are  either  untenable  or  inapplicable  to  the  case. 

The  action  was  debt,  founded  upon  a  single  bill  given  by  the  de- 
fendant below  to  the  plaintiff  there,  bearing  date  the  31st  day  of 
March  1814,  for  the  payment  of  370  dollars  on  demand.  The  de- 
fendant pleaded  payment,  set  off  and  the  statute  of  limitations. 
This  last  plea  is  inapplicable,  and  therefore  to  be  regarded  as  a  nul- 
lity ;  because  the  bill  in  suit  being  executed  under  the  seal  as  well 
as  the  hand  of  the  defendant  below,  we  have  no  statute  limiting  the 
time  for  suing  upon  it.  No  evidence  appears  to  have  been  given  in 
support  of  the  plea  of  set  off;  and,  as  it  would  seem,  the  only  plea 
relied  on  by  the  defendant  below,  at  the  trial,  was  that  of  payment. 
To  sustain  this,  a  mortgage  bearing  date  the  7th  of  January  1813, 
and  given  by  Thomas  Jones  to  Samuel  Hamilton,  the  defendant 
below,  securing  the  payment  of  700  dollars  in  one  year  after  the  date 
thereof,  upon  which  Hamilton  claimed  a  balance  of  328  dollars  to  be 
due  to  him  on  the  6lh  of  April  1814,  was  given  in  evidence,  together 
with  an  assignment  thereof  by  Hamilton  to  the  plaintiff  below  dated 
as  of  this  last  day  ;  and  likewise  a  credit  of  the  same  date,  indorsed 
upon  the  bill  in  suit  in  these  words,  "credit  by  assignment  on  Tho- 
mas Jones  of  328  dollars,  6th  of  April  1814."  The  record  also  of  a 
suit  upon  this  mortgage,  in  the  name  of  Samuel  Hamilton,  the 
mortgagee  and  defendant  below,  against  Thomas  Jones,  the  mort- 
gagor therein  named,  was  given  in  evidence,  commenced  in  the 
common  pleas  of  Alleghany  county  to  October  term  1833  :  wherein 
a  trial  was  had  on  the  plea  of  payment  in  January  1835;  and  a 
verdict  and  judgment  given  thereon  for  Jones,  the  mortgagor.  Evi- 
dence was  also  given  on  the  trial  of  the  present  cause  tending  to 
show  that  on  the  trial  of  the  suit  upon  the  mortgage  it  was  proved  to 
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have  been  fully  paid  by  Jones,  the  mortgagor,  to  Samuel  Hamilton, 
the  mortgagee,  before  he  assigned  it  lo  the  plaintiff  below  in  this 
case  ;  and  that  the  jury  accordingly  found  the  fact  to  be  so  :  like- 
wise that  the  suit  upon  the  mortgage  was  instituted  by  the  express 
direction  of  Hamilton,  the  mortgagee;  that  every  direction  or  in- 
struction which  he  gave  in  regard  to  it  was  complied  with  and 
strictly  observed  ;  and  that  he  was  present  at  the  trial  of  the  mortgage 
suit. 

Now  if  the  mortgage  was  actually  paid  in  full  to  Hamilton  before 
he  assigned  it  to  the  plaintiff  below,  the  credit,  given  on  account  of  it, 
as  so  much  paid  on  the  bill  in  suit,  amounted  to  nothing;  because 
it  was  procured  by  an  improper  and  fraudulent  assignment  of  the 
mortgage  when  nothing  was  due  upon  it ;  and  whereon  Hamilton 
ought,  at  the  time,  to  have  entered  satisfaction,  instead  of  assigning 
it  to  the  plaintiff  below.  If,  then,  it  be  true  that  the  suit  was  brought 
on  the  mortgage  under  the  advice  and  requisition  of  Hamilton  him- 
self, as  Mr  Glenn  testifies ;  that  he  was  present  at  the  trial  of  it,  as 
both  Mr  Glenn  and  Mr  Fetterman  testify  ;  and  that  no  evidence,  as 
it  would  seem  to  have  been  the  case,  was  given  of  the  payment,  of 
it,  excepting  to  himself,  the  verdict  and  judgment  given  therein, 
determining  that  the  mortgage  was  paid,  are  conclusive  upon  him  ; 
and  he  cannot  now  gainsay  the  fact  in  this  action.  The  time  there- 
fore consumed  on  the  trial  of  this  cause,  in  giving  evidence  for  the 
purpose  of  showing  that  the  mortgage  was  not  fully  paid  at  the  time 
of  assigning  it,  was  wholly  misspent ;  unless  the  fact  of  Hamilton's 
having  directed  the  suit  to  be  brought  on  the  mortgage,  and  his 
having  attended  to  the  trial  of  it,  could  have,  and  had  also  been 
controverted  by  evidence;  which  does  not  appear  to  have  been  even, 
attempted.  At  the  trial  of  the  suit  on  the  mortgage  was  certainly  the 
time,  Hamilton  having  notice  of  it,  when  he  ought  to  have  shown 
that,  the  328  dollars  were  due  and  remained  unpaid  upon  the  mort- 
gage :  so  that  without  proof  being  made  that  he  had  no  notice,  and 
therefore  no  opportunity  afforded  him  of  showing  on  the  trial  of  the 
mortgage  suit  that  it  was  not  fully  paid,  it  can  avail  him  nothing 
now  to  make  such  proof.  He  ought  to  have  done  it  then,  or  at  least 
to  have  apprised  Neel  of  it,  so  that  he  might  have  adduced  it.  It  is 
also  clear  from  the  evidence  given  on  the  trial  of  this  cause  that 
there  was  no  evidence  given  on  the  trial  of  the  mortgage  suit  which 
tended  in  any  degree  whatever  to  prove  the  payment  of  it,  either  in 
whole  or  in  part,  to  any  one  beside  Hamilton  himself;  nor  did  any 
thing  appear  from  which  the  least  presumption  could  be  raised  of  its 
having  been  paid,  except  the  evidence  of  the  witnesses  going  to  show 
a  direct  payment  of  the  amount,  thereof  in  full  to  Hamilton  himself. 
The  mere  lap.se  of  time  furnished  no  presumption  whatever  of  pay- 
ment ;  because,  according  to  the  settled  rule  now  on  this  subject, 
no  sucli  assumption  could  arise  from  less  than  twenty  years;  but 
the  suit  was  instituted  upon  the  mortgage  within  nineteen  years 
after  it  became  suable.  The  money  was  riot  payable  according  to 
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the  tenor  of  the  mortgage  until  a  year  after  its  date  ;  and  by  the  act 
of  assembly  no  scire  facias  could  be  sued  out  upon  it  until  after  the 
lapse  of  a  second  year,  so  that  the  twenty  years  would  not  have  been 
up  until  the  7th  of  January  1835,  some  fifteen  months  after  the 
commencement  of  the  suit. 

From  the  evidence  given  on  the  trial  of  this  cause,  there  was  no 
pretence  for  claiming  that  the  328  dollars,  credited  on  the  bill  in 
suit,  were  ever  paid  upon  it  otherwise  than  by  the  assignment  of  the 
mortgage ;  which  according  to  the  evidence  would  seem  to  have 
been  a  nullity,  and  not  what  it,  was  represented  to  be  at  the  time  ;  if 
so,  it  must  be  regarded  as  no  payment  at  all.  If  however  the  328 
dollars  credited  on  the  bill  in  suit  had  actually  been  due  on  the 
mortgage  when  it  was  assigned,  and  found  to  be  so  by  the  judgment 
rendered  in  the  suit  upon  it,  we  tire  decidedly  of  opinion  that  the 
assignment  according  to  its  terms,  taken  in  connexion  with  the 
credit  entered  at  the  same  time  upon  the  bill,  amounted  to  a  pay- 
ment of  the  bill  absolutely  pro  tanto;  and  that  the  testimony  of 
Mr  Glenn  was  not  admissible  for  the  purpose  of  showing  that  the 
assignment  of  the  mortgage  was  given  only  as  a  collateral  secu- 
rity. But  still  we  think  Mr  Glenn's  testimony  was  admissible  for 
another  purpose,  in  order  to  show  that  the  defendant,  Hamilton,  did 
not  pretend  that  he  had  paid  the  328  dollars  in  any  other  way  than 
by  the  assignment  of  the  mortgage;  but  on  the  contrary  by  his  pro- 
mising to  pay  it  if  it  could  not  be  recovered  in  a  suit  upon  the  mort- 
gage thereby  in  effect  admitted  that  it  never  had  been  paid  otherwise. 
It  also  repelled  the  presumption  of  payment  that  was  attempted  to 
be  raised  from  lapse  of  time.  It  was  also  material  to  show  that 
Hamilton  had  full  notice  of  the  commencement,  prosecution  and 
trial  of  the  suit  upon  the  mortgage,  and  consequently  a  complete 
opportunity  given  him  of  repelling  and  disproving  the  evidence  ad- 
duced by  the  mortgagor  on  the  trial  which  satisfied  the  jury  that 
the  latter  had  paid  to  the  former  the  whole  amount  of  the  mortgage 
debt. 

Regarding  the  evidence  of  Mr  Glenn  thus,  as  having  no  legal 
bearing  upon  the  assignment  of  the  mortgage,  we  are  of  opinion  the 
court  below  erred  in  leaving  the  construction  of  it  as  a  question  to 
be  decided  by  them.  The  subsequent  admissions  or  promises  of  the 
defendant  below  were  not  admissible  to  change  the  character  and 
operation  of  the  written  contract  previously  concluded  between  him 
and  the  plaintiff,  and  to  render  it  altogether  different  from  what  it 
plainly  purported  to  be  on  its  face  :  to  do  so,  would  be  contrary  to 
the  rule  which  prohibits  the  introduction  of  parol  evidence  for  the 
purpose  of  varying  a  written  agreement.  It  may  be  that  Hamilton, 
when  he  made  the  promises  testified  to  by  Mr  Glenn,  conceived  that 
the  written  assignment  bound  him  not  only  to  make  the  mortgage 
good,  as  still  having  the  328  dollars  due  and  unpaid  upon  it,  but 
likewise  to  make  the  land  mortgaged,  or  Jones,  good  for  the  payment 
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of  it:  but  if  he  did,  be  was  clearly  mistaken  ;  for  by  the  terms  of 
the  assignment  he  made  no  such  guarantee;  and  had  the  328  dollars 
been  actually  due  on  the  mortgage,  Neel  must  have  borne  any  loss 
that  might  have  arisen  from  the  insufficiency  of  the  mortgage  prem- 
ises and  the  inability  of  Hamilton  to  pay.  But  truth,  which  is  the 
basis  of  all  moral  excellence  and  the  foundation  of  honesty  and  fair 
dealing,  bound  the  defendant  below  to  make  good  and  pay  to  the 
plaintiff  below  the  328  dollars,  if  this  sum  was  not  due  on  the  mort- 
gage at  the  time  of  the  assignment.  The  court  theiefore  ought  to 
have  instructed  the  jury  that,  according  to  the  agreement  of  the  par- 
ties, the  whole  thereof  being  reduced  to  writing,  the  assignment  of 
the  mortgage  for  the  328  dollars  amounted  lo  an  absolute  payment 
of  so  much  of  the  bill  in  suit,  and  was  to  be  deemed  and  taken  as 
such,  unless  they  believed  from  (he  evidence  that  the  mortgage  was 
paid  offal  the  time  of  the  assignment ;  which  was  most  conclusively 
shown  to  be  the  case  against  the  defendant  below  by  the  record  of 
the  mortgage  suit,  if  he  had  notice  of  the  trial  of  that  suit,  as  testi- 
fied to  by  both  Mr  Glenn  and  Mr  Fetterman,  and  an  opportunity 
thus  afforded  him  of  proving  otherwise  if  the  fact  were  so;  lhai  such 
payment  of  the  mortgage  rendered  the  assignment  of  it,  and  the 
credit  entered  on  the  bill  on  account  thereof,  a  perfect  nullity  and  of 
no  avail  whatever. 

We  also  think  that  the  court  below  erred  in  rejecting  ihe  proof 
which  was  offered  by  the  counsel  for  the  plaintiff  in  error  to  be  given 
by  compelling  Mr  Fetterman  to  testify  as  to  the  existence  and  con- 
tents of  a  receipt  held  by  Jones,  the  mortgagor,  which  the  latter, 
being  unable  from  disease  either  to  come  or  to  be  brought  to  court 
at  the  time  of  the  trial  of  this  cause,  refused  not  only  to  show  or  give 
up  that  it  might  be  brought  to  court  and  produced  on  the  trial,  but 
likewise  refused  to  give  any  evidence  concerning  it  under  a  rule  of 
the  court  below  taken  for  that  purpose.  The  plaintiff  in  error  having 
used  every  effort  within  his  power  to  obtain  and  produce  on  the  trial 
the  paper  itself,  as  also  the  testimony  of  Jones  concerning  it,  with- 
out success,  offered  lo  prove  the  existence  and  contents  of  the  receipt 
by  Mr  Fetterman,  who  had  acquired  all  he  knew  in  relation  to  it. 
as  the  attorney  at  law  and  counsel  for  Jones  in  suits  previously  de- 
termined wherein  Jones  was  interested  as  a  party.  This  evidence 
seems  lo  have  been  objected  to  by  the  counsel  for  the  plaintiff  below 
and  overruled  by  the  court,  because  all  the  knowledge  possessed  by 
the  witness  of  the  matter  was  obtained  when  and  by  his  having  been 
counsel  for  Jones.  But  surely  it  was  an  entire  misapprehension  to 
suppose  that  the  rule  which  prevents  counsel  or  attorneys  at  law  from 
disclosing  the  communications  of  their  clients  by  giving  evidence  of 
them  as  witnesses  was  applicable  in  this  instance.  Jones  was  no 
party  to  this  action,  and  his  rights  could  not  be  affected,  either  di- 
rectly or  indirectly,  in  the  least  by  the  evidence  ;  nor  yet  by  the  re- 
sult of  this  action,  whatever  it  might  or  may  be.  Had  Jones's  situ- 
ation admitted  of  his  being  brought  to  court  on  the  trial  as  a  witness 


522  SUPREME  COURT  [Pittsburgh 

[Hamilton  v.  Neel.] 

himself,  it  cannot  be  questioned  but  he  might  have  been  compelled 
to  have  produced  the  paper  and  to  have  testified  to  all  he  knew  re- 
specting it.  It  is  for  the  protection  and  security  of  clients  that  their 
attorneys  at  law  or  counsel  are  restrained  from  giving  evidence  of 
what  they  have  had  communicated  and  entrusted  to  them  in  that 
character;  so  that  legal  advice  may  be  had  at  any  time  by  every 
man  who  wishes  it  in  regard  to  his  case,  whether  it  be  bad  or  good, 
favourable  or  unfavourable  to  him,  without  the  risk  of  being  rendered 
liable  to  loss  in  any  way  or  to  punishment  by  means  of  what  he  may 
have  disclosed  or  entrusted  to  his  counsel.  But  where  it  is  impossible 
that  the  rights  or  the  interests  of  the  client  can  be  affected  by  the 
witness's  giving  evidence  of  what  came  to  his  knowledge  by  his 
having  been  counsel  and  acted  at  the  time  as  attorney  or  counsel  at 
law,  the  rule  has  no  application  whatever,  because  the  reason  of  it 
does  not  exist. 

But  still  it  may  be  proper  here  to  observe  that,  notwithstanding 
the  testimony  of  Mr  Fetterman  in  this  respect  ought  to  have  been 
admitted,  it  is  next  to  impossible  to  discover  how  it  can  avail  the 
plaintiff  in  error  any  thing  hereafter  upon  another  trial  of  the  cause, 
unless  the  evidence  of  Mr  Glenn  can  be  overcome  and  disproved  ; 
and,  indeed,  unless  the  evidence  given  also  by  Mr  Fetterman  him- 
self can  be  set  aside  and  discredited,  which  shows  that  Hamilton, 
the  plaintiff  in  error,  attended  to  the  trial  of  the  suit  upon  the  mort- 
gage and  was  considered  by  Mr  Fetterman,  according  to  his  evi- 
dence, "almost  the  same  as  the  client,"  meaning,  I  presume,  the 
acting  plaintiff  and  client  of  Mr  Glenn,  who  was  the  counsel  for  the 
plaintiff  in  that  suit,  as  well  as  the  only  plaintiff  whose  name  ap- 
peared on  the  record  of  it.  Unless  all  this  evidence  can  be  im- 
pugned, the  judgment  in  the  mortgage  suit,  as  has  been  already 
shown,  must  be  considered  by  the  jury  as  conclusive  evidence  that 
the  mortgage  debt  was  fully  paid  lo  the  plaintiff  in  error  himself  be- 
fore he  assigned  it  to  Neal ;  and  therefore  the  latter  will  be  entitled 
to  recover  from  the  former  the  328  dollars  at  least,  with  interest 
thereon  from  the  6th  of  April  1814,  the  date  of  the  assignment. 

In  order  to  meet  one  other  circumstance  relied  on  by  the  plaintiff 
in  error  on  the  trial  of  this  case,  it  only  remains  to  say,  that  the  delay 
on  the  part  of  Neel  in  not  bringing  suit  earlier  on  the  mortgage  than 
was  done  is  of  no  consequence  ;  because  it  cannot  be  pretended  or 
admitted  for  a  moment  that  the  recovery  on  the  mortgage  was  de- 
feated on  that  ground,  as  has  been  shown  by  the  whole  course  of 
reasoning  above,  nor  upon  any  other  ground  than  that  of  the  whole 
of  the  debt  therein  mentioned  having  been  paid  before  the  assign- 
ment thereof.  And  although  the  correction  of  the  errors  committed 
by  the  court  is  not  likely  to  vary  the  result  of  the  cause  upon  ano- 
ther trial,  still,  as  questions  of  fact  will  arise  upon  it  which  can  only 
be  determined  by  a  jury,  it  must  go  back  to  be  tried  in  that  way. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Bank  against  Klingensmith. 

The  refusal  by  a  plaintiff  in  a  judgment  against  a  principal  and  a  surety  to  issue 
an  execution  upon  it,  at  the  instance  of  the  surety,  for  the  purpose  of  levying 
the  property  of  the  principal,  is  a  good  consideration  for  a  promise  to  release 
the  surety  ;  and  upon  such  promise  being  made,  he  is  released  ;  and  in  such 
case  it  is  not  necessary  for  the  surety  to  be  able  to  prove  that  the  debt  might 
have  been  made  upon  the  execution  against  the  principal. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

The  Westmoreland  Bank  against  John  B.  Williams,  Robert  Story 
and  John  Klingensmith.  Scire  facias  post  annum  et  diem.  Plea, 
payment  with  leave,  &c.  Replication,  non  solvit. 

This  scire  facias  was  brought  to  revive  a  judgment  which  was  ori- 
ginally had  against  J.  B.  Williams,  Robert  Story  and  the  present 
defendant.  That  judgment  was  obtained  upon  a  note  discounted  in 
the  bank,  in  which  Williams  was  the  drawer,  Story  was  first  in- 
dorser,  and  defendant  the  second  indorser. 

The  money  obtained  for  this  note  was  for  the  joint  benefit  of  Wil- 
liams and  Story  as  partners,  and  therefore  the  defendant  as  indorser 
was  their  surety  to  the  bank  for  the  payment ;  and  these  facts  were 
known  to  the  officers  of  the  bank.  In  February  1824,  when  Story 
was  about  to  start  with  a  drove,  Klingensmith  went  to  the  cashier, 
Paul  Morrow,  and  told  him  Story's  property  was  going  away,  and 
wished  him  to  issue  an  execution  to  release  him  from  that  bail  for 
Story  :  Morrow  refused,  saying  the  sheriff  could  not  go  to  execute  it. 
The  defendant  said  it  could  be  served  immediately,  if  he  would  issue 
it,  and  there  was  property  sufficient.  Morrow  then  said  that  Story 
was  good  enough  for  all  his  debts,  and  he  would  send  that  horse  on, 
and  when  he  would  make  sale  of  these  horses,  he  would  return  and 
pay  all  his  debts  ;  that  defendant  need  not  be  disturbed  about  it,  for 
he  would  give  him  clear  of  his  indorsement,  and  take  Story  for  it. 
Klingensmith  spoke  to  him  about  the  quantity  of  property  on  the 
place,  and  Morrow  said  he  would  return  the  property  (he  had  bought) 
to  go  in  the  drove;  that  he  need  not  give  himself  any  more  trouble 
about  it ;  Story  was  good  enough,  and  he  would  release  defendant  at 
any  time.  No  execution  was  issued,  and  it  was  contended  that  the 
defendant  was  thereby  discharged. 

The  court  below  (White,  President)  instructed  the  jury,  that  if 
they  believed  that  the  defendant  was  prejudiced  by  the  refusal  of  the 
cashier  to  issue  the  execution — that  he  might  have  procured  property 
to  be  levied  on  for  the  payment  of  the  debt,  the  plaintiff  could  not  re- 
cover in  this  suit. 

Verdict  for  the  defendant. 
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H.  D.  Foster,  for  plaintiff  in  error,  cited,  3  Wheat.  520  ;  16  Serg.  fy 
Rawle  252  ;  5  Johns.  Chan.  308 ;  3  Penns.  Rep.  405. 

Coulter,  for  defendant  in  error. 

PER  CURIAM. — It  was  not  indispensable  to  show  that  the  defen- 
dant, Klingensmith,  could  certainly  have  saved  himself,  had  not  his 
efforts  been  relaxed  by  the  bank's  verbal  release.  Deprivation  of  the 
chance  of  doing  so  was  a  prejudice  to  him,  and  consequently  a  con- 
sideration for  the  promise  to  exonerate  him.  It  is  impossible  to  say 
what  he  might  not  have  effected,  had  not  the  bank  refused  him  the 
assistance  of  its  process.  The  declaration  that  it  would  not  look  to 
him  in  any  event  was  an  agreement. ;  and  the  relinquishment  of  his 
chance  of  indemnity  was  a  valuable  consideration  for  it.  The  court 
therefore  charged  even  too  favourably  for  the  bank,  when  it  required 
evidence  that  an  execution  against  those  who  stood  before  him  in 
the  order  of  liability  would  have  been  productive:  he  could  not  but 
sustain  injury  from  the  withholding  of  it. 

Judgment  affirmed. 


Hays  &  Wick  against  Lynn. 

A  party  who  wishes  to  avail  himself  of  the  acts  of  an  agent  must,  in  order  to 
charge  the  principal,  prove  the  authority  under  which  the  agent  acted. 

An  agent  specially  employed  to  receive  the  amount  of  an  account  or  take  a  note 
for  it  has  no  authority  to  dispose  of  the  note  when  taken:  he  cannot  depart  from 
his  authority. 

ERROR  to  the  common  pleas  of  Crawford  county. 

Hays  &  Wick  against  Joseph  Lynn.  Appeal  from  the  judgment 
of  a  justice. 

The  defendant  owed  the  plaintiffs  a  note  for  11  dollars  upon  which 
a  receipt  was  indorsed  for  8  dollars  12g  cents;  and  he  also  owed 
them  an  account,  of  30  dollars  35  cents.  On  the  19th  of  February 
1834,  the  plaintiffs,  living  in  Mercer  county,  wrote  a  note  for  the 
amount  of  the  account  payable  to  Hays  &  Wick  or  order,  leaving  the 
time  of  payment  blank,  and  put  it.  into  the  hands  of  Louizenhizer 
with  directions  to  get  the  defendant  to  sign  it.  The  blank  was  filled 
up  with  thirty  days,  and  the  defendant  signed  the  note  and  handed 
it  toLoutzenhizer.  A  few  days  after  Loutzenhizer  returned  with  one 
Craig  to  the  defendant,  and  Craig  purchased  a  horse  from  Lynn  the 
defendant,  and  having  obtained  the  note  which  Loutzenhizer  had 
taken,  he  bartered  it  to  Lynn  for  a  horse. 
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On  the  trial  of  the  cause  the  defendant  contended  that  Loutzen- 
hizer  and  Craig  were  agents  of  the  plaintiffs  and  that  their  acts  and 
declarations  were  binding  upon  them.  But  there  was  no  proof  at  all 
in  the  cause  that  Craig  had  any  agency  whatever;  and  that  of 
Louizenhizer  was  confined  to  the  receiving  of  the  amount  of  the  ac- 
.count  or  taking  a  note  for  it.  During  the  progress  of  the  cause  the 
defendant  offered  to  give  evidence  of  the  declarations  of  Craig  and 
Loutzenhizer  that  they  were  agents  of  the  plaintiffs  for  the  purchase 
of  horses.  The  defendant  objected  to  the  evidence  until  the  agency 
was  proved  ;  but  the  court  overruled  the  objections  and  sealed  a  bill 
of  exceptions. 

The  court  referred  it  to  the  jury  to  determine  whether  Craig  and 
Loutzenhizer  were  agents  of  the  plaintiffs,  and  said  thatif  they  believed 
they  were  and  that  the  defendant  tendered  to  the  plaintiffs  2  dollars 
871  cents,  the  balance  of  the  small  note,  when  the  suit  was  brought 
before  the  justice,  they  might  find  that  sum  for  the  plaintiffs.  Ver- 
dict for  the  plaintiffs  for  2  dollars  87£  cents,  upon  which  the  court 
entered  judgment  without  costs. 

Church  and  Pearson,  for  plaintiffs  in  error,  cited  Paley  on  Agency 
206,  243,  235  ;  2  Stark.  34 ;  1  Term  Rep.  62. 

Derrickson,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — A  party  who  avails  himself  of  the  act  of  an  agent 
must,  in  order  to  charge  the  principal,  prove  the  authority  under 
which  the  agent  acted.  The  burthen  of  the  proof  lies  on  him  to  es- 
tablish the  agency  and  the  extent  of  it.  So  the  admissions  of  agents 
concerning  the  transactions  in  which  they  are  employed  are,  for 
many  purposes,  equivalent  to  the  acknowledgement  of  the  employer 
himself.  But  before  such  admissions  or  declarations  can  be  given 
in  evidence  the  fact  of  agency  must  be  proved.  Now,  what  evidence 
was  given  that  Craig  was  an  agent  of  the  plaintiffs?  Such  an 
agency  is  not  pretended ;  for  the  allegation  is,  that  Loutzenhizer, 
and  not  Craig,  was  the  agent :  and  yet  the  court  admitted  the  decla- 
rations of  Craig  as  well  as  Loutzenhizer  to  charge  the  plaintiffs. 
This  was  clearly  erroneous,  and  would,  of  itself,  be  enough  to  re- 
verse the  judgment. 

But  this  is  not  all.  The  jury,  under  the  direction  of  the  court  and 
with  their  sanction,  allow  the  defendant,  as  a  set  off,  or  as  a  pay- 
ment of  the  note,  the  price  of  a  horse  which,  from  the  evidence,  it  is 
indisputable  was  sold  to  Craig.  It  must  be  remarked,  that  it  is  not 
even  pretended  that  the  plaintiffs  ever  gave  any  person  authority  to 
use  their  property  in  the  note,  which  was  payable  to  order,  for  any 
such  purpose.  The  most  that  can  be  collected  from  their  letter  to 
the  defendant  is,  that  they  were  desirous  of  purchasing  horses  for 
themselves;  but  there  is  no  intimation  of  any  agency  being  granted 
vn. — 2  u 
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to  any  person,  much  less  of  such  an  authority  as  is  now  contended 
for  on  the  part  of  the  defendant.  If  Lyraan  had  been  deceived,  he 
might  with  some  reason  have  complained  of  Craig  and  Loutzenhizer ; 
but  he  was  not  misinformed  by  them,  for  he  knew  perfectly  well  the 
horse  was  not  purchased  for  the  plaintiffs.  Indeed  it  appears  that  it 
was  at  his  own  suggestion  the  note  was  given  in  payment  for  the 
horse  sold  to  Craig.  To  enable  the  defendant  to  lift  his  note  in  this 
way  would  sanction  a  fraud.  If  either  of  the  parties  are  to  sustain 
a  loss,  it  is  but  just  it  should  fall  on  the  defendant.  But  the  autho- 
rity given  to  Loulzenhizer  was  special.  It  extended  merely  to  a 
power  to  receive  the  amount  in  money,  or  a  note  payable  at  a  future 
aay  previously  drawn  and  payable  to  order.  An  agent  specially  em- 
ployed to  receive  payment  in  money  cannot  vary  from  his  authority 
by  receiving  a  bill.  2  Lord  Raym.  930;  2  Salk.  442.  And  even  a 
general  agent  cannot,  without  particular  authority,  commute  the 
payment  by  receiving  another  thing,  as  a  horse, '&c.  in  discharge  of 
the  debt.  Doctor  and  Student  286.  It  is  very  true  that  if  the  article 
is  delivered  over  to  the  principal,  and  he  agrees  to  it,  it  will  bind 
him.  But  this  is  not  pretended.  On  the  whole  facts,  as  they  ap- 
pear in  the  case,  I  am  constrained  to  say,  that  I  have  seldom  seen  a 
defence  which  has  less  to  recommend  it,  either  on  the  score  of  jus- 
tice or  law. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Shortle  against  Stockton. 

If  the  record  exhibit  a  defective  appeal  from  an  award  of  arbitrators,  it  can- 
not be  cured  by  parol  evidence  of  what  occurred  when  the  appeal  was  entered. 

ERROR  to  the  common  pleas  of  Crawford  county. 

D.  C.  Stockton  and  others  against  D.  and  D.  Shortle. 

The  defendants  in  error,  who  were  the  plaintiffs  below,  brought 
an  action  of  ejectment  to  February  term  1834,  for  one  hundred  and 
seventy-five  acres  of  land.  A  rule  to  arbitrate  was  entered  ;  an 
award  filed  in  favour  of  the  defendants  in  error  on  the  30th  of  March 
1836  ;  on  the  18th  of  April  1836  D.  Shortle,  Jun.  entered  an  appeal 
from  the  award  ;  subscribed  his  name  to  the  affidavit  and  the  recog- 
nizance, with  Jacob  Shortle  as  bail ;  the  statement  of  appeal,  affi- 
davit (signed  by  appellant)  and  recognizance,  all  on  the  same  sheet, 
were  filled  up  by  the  prothonotary,  who  subscribed  his  name  at  the 
foot  of  the  recognizance,  but  did  not,  at  the  foot  of  the  affidavit. 

On  the  20th  of  July  1836  the  defendants  in  error  moved  to  strike 
off  the  appeal  for  the  reason  that  it  did  not  appear  that  the  appellant 
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had  been  sworn  ;  the  plaintiffs  in  error  offered  to  prove  that  D.  Shor- 
tle, Jun.  was  sworn  at  the  time  of  appealing;  the  court  below 
(Shippen,  President)  refused  to  hear  testimony,  saying,  that  "  the 
offer  to  supply  this  deficiency  by  parol  evidence  is  inadmissible,  and 
is  therefore  rejected;"  and  the  appeal  was  dismissed. 

Error  assigned : 

The  court  erred  in  striking  off  the  appeal :  the  signature  of  the 
prothonotary  being  written  at  the  bottom  of  the  sheet,  affording 
thereby  at  least  presumptive  evidence  that  one  of  the  appellants  had 
been  sworn  ;  but  if  otherwise  that  the  proof  offered  should  have  been 
received. 

Derrickson,  for  plaintiff  in  error. 
Riddle,  for  defendant  in  error. 

PER  CURIAM. — The  oath  ought  to  appear  of  record  ;  and  no  part, 
of  the  evidence  of  it  could  be  supplied  by  evidence  of  a  lower  degree. 
Neither  can  the  attestation  of  the  prothonotary's  name  to  the  recog- 
nizance be  referred  to  the  affidavit,  to  which  it  does  not  purport  to 
belong;  and  the  court  was  therefore  bound  to  quash  the  appeal. 

Judgment  affirmed. 


Overseers  of  South  Huntingdon  against  Overseers  of 
East  Huntingdon. 

If  a  person  suddenly  fall  sick  and,  after  an  order  for  his  relief,  die,  the  town- 
ship where  his  legal  settlement  was  at  the  time  is  liable  for  the  expenses  of  his 
maintenance  and  burial,  although  the  overseers  thereof  had  no  notice  of  it  until 
after  his  death. 

CERTIORJ1RI  to  the  quarter  sessions  of  Westmoreland  county. 

Henry  Caufman,  a  poor  person,  came  out  of  South  Huntingdon 
township  into  East  Huntingdon  township,  and  fell  sick,  and  died 
before  he  could  be  removed  to  South  Huntingdon,  and  notice  given 
to  the  overseers  of  said  township.  And  the  overseers  of  East  Hun- 
tingdon took  measures  for  relieving  and  maintaining  said  Caufman, 
a  poor  person,  and  had  him  decently  buried ;  and  afterwards,  finding 
that  he  had  last  gained  a  legal  settlement  in  South  Huntingdon, 
gave  notice  to  the  overseers  of  said  South  Huntingdon  of  the  above 
facts,  and  that  the  amount  expended  for  the  relief  and  burial  of  the 
said  pauper  was  40  dollars,  requesting  the  said  overseers  of  South 
Huntingdon  township,  to  wit,  Stophel  Hepler  and  James  Myers,  to 
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pay  the  moneys  expended  in  maintaining  and  burying  the  said 
pauper,  who  refused. 

Upon  the  application  of  the  overseers  of  East  Huntingdon  to  the 
court  of  quarter  sessions  the  following  decree  was  made  : 

Court  order  and  decree  that  the  overseers  of  the  poor  of  South 
Huntingdon  township  do  pay  to  the  overseers  of  the  poor  of  East 
Huntingdon  the  sum  of  36  dollars  and  91  cents,  being  the  amount 
expended  for  the  relief  and  burial  of  Henry  Caufman,  a  pauper, 
chargeable  to  South  Huntingdon  ;  also  pay  the  costs  of  the  order  of 
the  justices  and  this  appeal. 

Beaver,  for  appellant. 
Coulter,  contra. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Our  act  for  the  support  and  employment  of  the  poor 
provides  for  the  relief  of  every  poor  person  who  has  a  settlement  in 
any  district.  The  first  and  fifth  sections  provide  for  the  relief  of 
such  poor  person  who  has  no  settlement  in  the  district,  until  he 
can  be  removed  to  the  place  where  he  has  a  legal  settlement:  of 
course,  if  he  have  no  legal  settlement  he  is  to  be  assisted  where  he 
first  becomes  helpless  so  as  to  require  support. 

The  act  in  its  several  provisions  gives  directions  as  to  the  duties 
of  the  overseers  on  particular  occasions :  generally,  the  overseers 
cannot  receive  and  grant  relief  to  any  person  until  such  person,  or 
some  one  for  him,  has  procured  an  order  from  two  justices.  And 
the  sixth  section  imposes  a  penalty  on  overseers  who  act  otherwise, 
unless  such  relief  was  approved  of  by  two  justices  afterwards  ;  thus 
providing  for  cases  where  humanity  requires  that  instant  relief  be 
given  without  waiting  for  written  authority.  The  twenty-third 
section  is  as  follows:  "if  any  person  shall  fall  sick  in  any  district, 
before  he  has  gained  a  settlement  therein,  so  that  he  cannot  be  re- 
moved, the  overseers  of  such  district  shall,  as  soon  as  conveniently 
may  be,  give  notice  to  the  guardians  or  overseers  of  the  city  or  dis- 
trict, where  such  person  had  last  gained  a  legal  settlement  or  to 
one  of  them,  of  the  name,  circumstances  and  condition  of  such  poor 
person,  and  if  the  guardians  or  overseers  to  whom  such  notice  shall 
be  given,  shall  refuse  or  neglect  lo  pay  the  moneys  expended  for  the 
use  of  such  person  and  to  take  order  for  relieving  and  maintaining 
him,  or  in  case  of  his  death  before  such  notice  shall  be  given,  shall,  on 
request  made,  neglect  or  refuse  lo  pay  the  moneys  expended  in 
maintaining  or  burying  such  poor  person,  in  every  such  case  it  shall 
be  I  he  duty  of  the  court  of  quarter  sessions  of  the  county  where  such 
poor  person  was  last  settled,  upon  complaint  to  them  made,  to  com- 
pel payment  by  such  guardians  or  overseers  of  all  such  sums  of 
money  as  were  necessarily  expended  for  such  purpose,  in  the  man- 
ner directed  by  law  in  the  case  of  a  judgment  obtained  against 
overseers." 
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In  the  present  case  the  pauper  fell  sick  and  died  in  East  Hunting- 
don in  a  very  few  days  after  the  overseers  had  notice  of  his  case,  and 
no  notice  was  given  to  the  overseers  of  South  Huntingdon  until  after 
his  death  and  burial ;  nor  does  it  appear  that  the  overseers  who  re- 
lieved and  buried  him  had  knowledge  where  his  legal  settlement 
was  until  after  his  death  which  happened  on  the  fourth  day  after 
relief  was  formally  applied  for. 

There  is  no  dispute  that  his  last  settlement  was  in  South  Hunt- 
ingdon. There  is  no  allegation  that  the  court  of  quarter  sessions  had 
not  jurisdiction.  Nor  10  the  regularity  of  the  proceedings  in  point 
of  form. 

The  forty-fourth  section  of  the  act  of  assembly  declares  the  deci- 
sion of  the  quarter  sessions  shall  (except  in  certain  specified  cases) 
be  final  and  conclusive.  But  a  certiorari  was  taken  out,  and  it  is 
asserted  that  such  writ  lies  from  this  court  to  all  inferior  jurisdic- 
tions, except  when  a  writ  of  error  lies.  Supposing  this  to  be  so,  yet 
the  redress  which  we  can  give  is  confined  to  the  regularity  and 
legality  of  the  proceedings.  It  does  not  extend  to  questions  on  the 
merits  depending  on  facts  not  before  us  and  which  on  this  writ  cannot 
come  before  us. 

The  errors  assigned  are,  that  this  man  did  not  die  suddenly  so 
that  he  could  not  be  removed. 

Now  on  this  subject  we  only  know  that  the  supervisor  received 
the  order  on  Thursday,  saw  him  on  Friday,  and  when  he  went 
again  on  the  next  Monday  found  him  dead.  Prima  facie  he  was  too 
ill  to  be  removed  ;  whether  there  was  any  evidence  from  the  physi- 
cian who  attended  him  before  the  quarter  sessions  we  know  not ; 
and  we  cannot  reverse  for  a  wrong  conclusion  on  this  point  even  if 
we  had  any  reason  to  suppose  there  was  any  mistake  as  to  this. 
The  act  supposes  the  pauper  may  be  dead  and  buried  before  notice 
is  given. 

The  only  other  error  is  as  to  the  amount  allowed.  Now  the  record 
shows  no  objection  in  the  court  below  on  this  ground  and  no  testi- 
mony appears  on  the  subject,  and  if  there  was  evidence  I  am  not 
aware  of  any  principle  applicable  to  the  writ  of  certiorari  and  pro- 
ceedings on  it  which  would  justify  this  court  to  inquire  into  the 
merits  of  the  accounts. 

Decree  and  proceedings  of  the  court  below  affirmed. 


vn. — 2  u* 
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George  against  Bartoner. 

An  action  on  the  case  may  be  maintained  on  an  unexecuted  parol  contract  for 
the  purchase  and  sale  of  land. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Jacob  Bartoner  against  Henry  George.  Action  on  the  case  for 
damages  on  a  parol  contract  for  the  sale  of  a  lot  of  ground. 

The  defendant  entered  into  a  parol  agreement  with  the  plaintiff  to 
sell  to  him  a  lot  of  ground  for  250  dollars ;  10  dollars  of  which  was 
paid  when  the  contract  was  made,  and  the  residue  was  to  be  paid  at 
a  future  day,  when  the  deed  was  to  he  executed  and  delivered.  The 
lot  had  belonged  to  the  father  of  the  defendant,  who  died  intestate, 
and  I  he  defendant,  when  he  made  the  contract,  expected  to  take  the 
lot.  at  the  appraisement  in  the  orphan's  court,  under  the  intestate 
laws  ;  but  an  elder  brother  took  it,  and  thus  put  it  out  of  the  defen- 
dant's power  to  comply  with  his  contract :  and  this  action  was 
brought. 

The  court  below  (White,  President)  instructed  the  jury  that  the 
plaintiff  was  entitled  to  recover. 

Beaver,  for  plaintiff  in  error. 

The  agreement  proved  in  this  case  was,  that.  Henry  George,  the 
defendant  below,  sold  the  land  to  Jacob  Bartoner,  the  plaintiff  below, 
for  250  dollars,  and  was  to  go  at  the  next  court  and  take  the  land 
at  the  appraisement,  and  then  he  was  to  make  a  deed  and  take  it  to 
Bartoner's  house  and  lift  the  purchase  money.  Contracts  must  be 
construed  reasonably,  according  to  the  subject  matter  of  them,  and 
the  rights  of  the  parties;  the  whole  is  to  be  viewed  and  compared 
in  all  its  parts,  so  as  to  be  made  consistent  and  effectual,  and  if 
words  are  susceptible  of  two  senses,  one  agreeable  to  and  the  other 
against,  law,  the  former  sense  shall  prevail.  Hob.  71  ;  2  Kent's  Com. 
555  ;  1  Term  Rep.  703  ;  Chitiy  on  Con.  19,  20  ;  Co.  Lilt.  42  ;  2  Bl. 
Comm.  380.  An  agreement  therefore  by  a  distributee  of  an  intes- 
tate's real  estate,  to  sell  said  estate  for  250  dollars,  and  go  at  the  next 
court  and  take  the  said  estate  at  the  appraisement,  and  then  convey 
to  the  vendee  and  receive  the  purchase  money,  is  a  contingent  agree- 
ment. This  construction  is  consistent  with  the  law  and  the  rights 
of  the  parties  ;  and  to  hold  the  agreement  proved  in  this  case  to  be  a 
contract  to  sell  and  convey  the  land  at  a  future  day,  whether  the 
vendor  became  vested  with  the  title  or  not,  would  be  to  reject  part 
of  the  agreement,  and  infer  from  the  residue  that  the  parties  stipu- 
lated to  do  what  was  contrary  to  law,  and  inconsistent  with  their 
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rights.  This  latter  construction  of  the  agreement  is  opposed  by  all 
the  authorities  above  cited. 

The  contingency  upon  which  the  agreement  was  predicated  never 
happened;  George  was  not  in  default,  he  acted  in  good  faith  in  rela- 
tion to  the  agreement :  therefore  a  court  of  equity  would  have  relieved 
George  against  his  contract  whenever  it  became  impossible  for  him 
to  perform  it ;  Smith  v.  Morris,  2  B.  C.  C.  311 ;  and  a  court  of  law 
could  not  justly  assess  damages  against  him  on  his  agreement,  unless 
he  had  violated  its  provisions  or  unlawfully  refused  to  perform  it. 

It  was  important  that  Bartoner  knew  at  the  time  of  the  contract 
the  nature  of  George's  title,  for  then  the  law  presumes  that  Bartoner 
knew  he  could  not  get  the  title  for  the  land  unless  George  could  take 
the  land  at  the  appraisement.  Every  man  is  charged  with  a  know- 
ledge of  the  law.  1  Johns.  Ch.  Rep.  516;  2  Johns.  Ch.  Rep.  51,  60. 

If  then  Bartoner  knew  that  George's  ability  to  make  a  title  to  him 
depended  on  that  contingency,  and  after  George's  elder  brother  took 
the  land  at  the  appraisement  Bartoner  received  his  money  back  from 
George  before  the  commencement  of  this  suit,  it  was  an  answer  to 
this  suit,  and  it  was  error  to  charge  the  jury  that  it  made  no  diffe- 
rence whether  Bartoner  knew  it  and  got  back  his  money  or  not. 

The  court  charged  the  jury  that  if  George  "  did  not,  or  could  not" 
comply  with  his  contract,  then  the  plaintiff  was  entitled  to  recover 
damages.  This  part  of  the  charge  is  inconsistent  with  equity ;  every 
act  of  the  defendant  below  tended  to  a  faithful  performance  of  his 
agreement,  until  it  became  impossible  to  complete  it.  The  disability 
did  not  proceed  from  any  act  or  omission  of  the  defendant ;  he  was 
not  liable  for  any  damages  under  the  circumstances  of  this  case. 
The  evidence  adduced  by  the  plaintiff  then  was  clear,  and  not  con- 
tradicted in  the  slightest  degree,  that  Bartoner  agreed  with  George 
to  leave  his  damages,  if  any,  to  men,  and  received  back  the  money 
advanced  to  George  ;  and  they  proceeded  on  that  agreement  and  sub- 
mitted their  case  to  arbitrators.  How  then  could  Bartoner,  contrary 
to  his  agreement,  support  an  action  on  the  original  contract  1 

No  case  can  be  shown  where  damages  have  been  recovered  for  the 
non  performance  of  a  parol  agreement  for  the  sale  of  land  in  Penn- 
sylvania, unless  the  contract  had  been  substantially  executed  by  the 
party  claiming  damages.  In  the  case  of  Bell  t?.  Andrews,  4  Ball. 
152,  the  vendor  had  received  the  whole  of  the  purchase  money,  and 
refused  to  convey  or  deliver  possession.  It  was  held  in  that  case  that 
the  contract  being  executed  by  the  vendee,  and  therefore  not  affected 
by  the  act  of  assembly  for  the  prevention  of  frauds  and  perjuries,  an 
action  would  lie  to  recover  damages  for  the  non  performance  of  such 
an  agreement.  In  the  case  of  Ewing  v.  Tees,  1  Binn.  450,  the  con- 
tract was  executed  by  the  vendor  by  executing  a  deed  and  tender- 
ing the  possession;  and  in  this  case  the  contract  was  in  writing, 
signed  by  the  party  against  whom  the  suit  was  brought. 

In  the  case  of  Whitehead  t?.  Carr,  5  Watts  368,  it  is  said  it  is  a 
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grave  question,  in  what  cases  and  under  what  circumstances  an  ac- 
tion will  lie.  If  under  the  circumstances  of  the  present  case  it  be 
held  that  an  action  will  lie  to  recover  damages,  it  will  be  for  the  in- 
terest of  the  public  that  the  points  involved  be  decided. 

Kuhns,  for  defendant  in  error,  was  stopped  by  the  court. 

PER  CURIAM. — It  is  unnecessary  to  depend  on  Bell  v.  Andrews 
or  Ewing  v.  Tees,  for  a  consequence  so  plain  as  that  an  action  may 
be  maintained  on  an  unexecuted  parol  contract  for  the  purchase  and 
sale  of  land.  We  have  not  re-enacted  (he  fourth  section  of  the 
29  Ch.  2,  c.  3,  which  forbids  it ;  and  the  provisions  of  the  three  first 
sections,  condensed  by  our  statute  into  one,  merely  operate  upon  the 
estate.  We  might  as  well  doubt  whether  an  action  could  be  main- 
tained on  a  parol  contract  of  marriage.  Should  the  jury  attempt  to 
enforce  the  contract  by  damages  given  as  a  penalty,  it  would  be  the 
duty  of  the  court  to  prevent  it,  as  in  Irvine  v.  Bull,  4  Watts  287, 
where  it  appeared  by  the  declaration  that  the  contract  had  been  in 
part  executed.  Here  the  action  is  in  disaffirmance  of  the  contract, 
and  there  is  no  doubt  it  can  be  sustained. 

Judgment  affirmed. 


Horbach  against  Huey. 

An  objection  to  a  plaintiff's  right  of  appeal,  decided  on  motion  by  the  court 
below,  cannot  be  made  the  subject  of  a  plea  in  bar  by  the  defendant  in  the  same 
action. 

ERROR  to  the  common  pleas  of  Indiana  county. 

John  Huey  against  Abraham  Horbach.  Action  of  covenant. 
When  this  cause  was  pending  before  arbitrators  under  the  compul- 
sory arbitration  law,  the  parties  entered  into  an  agreement  that  they 
would  abide  by  the  award,  upon  condition  that  the  defendant  would 
do  a  certain  act,  in  compliance  with  the  terms  of  the  contract  upon 
which  the  action  was  founded.  After  the  arbitrators  made  their 
award,  the  plaintiff  entered  an  appeal.  The  defendant  moved  the 
court  to  strike  off  the  appeal,  which  was  refused.  The  defendant 
then  pleaded  specially  the  agreement  of  the  parties  to  abide  by  the 
award,  and  that  the  award  was  made  accordingly. 

The  court  below  instructed  the  jury  to  disregard  this  plea,  and  to 
decide  the  case  upon  the  pleas  of  non  infregit  conventiones  and  cove- 
nants performed,  and  upon  its  merits;  that  the  right  of  appeal  was 
not  the  subject  of  a  plea  in  bar. 
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H.  D.  Foster,  for  plaintiff  in  error,  cited,  3  Penns.  Rep.  99,  191. 
Buffington,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  right  of  a  party  to  appeal  from  an  award  of 
arbitrators  made  under  a  compulsory  reference,  has  always  been  de- 
cided on  motion  to  the  court.  I  am  not  aware  of  any  case  in  which 
the  objection  to  a  plaintiff's  right  of  appeal  has  been  made  the  sub- 
ject of  a  plea  in  bar  by  the  defendant,  and  it  would  be  inconvenient 
that  it  should  be.  To  make  the  right  of  appeal  a  subject  of  plead- 
ing would  embarrass  the  record  with  a  multiplicity  of  issues,  would 
contribuie  to  delay,  and  refer  10  a  jury  the  decision  of  preliminary 
and  collateral  facts  which  heretofore  have  been  summarily  decided 
by  the  court  on  motion.  It  was  in  conformity  with  this  practice 
that  the  defendant  in  the  present  instance  moved  the  court  to  strike 
off  the  plaintiff's  appeal,  which  motion  the  court,  after  a  hearing,  re- 
jected. The  grounds  on  which  this  motion  was  heard  and  deter- 
mined, do  not  appear  on  the  record  before  us,  and  therefore  we  are 
not  able  to  re-examine  them.  The  defendant  was  concluded,  so  far 
as  respected  the  court  below,  by  the  result  of  that  motion,  and  could 
not,  after  having  failed  there,  avail  himself  of  it,  by  pleading  either 
the  same  or  any  other  objection  to  the  appeal  as  a  plea  in  bar. 

Judgment  affirmed. 


Seaton  against  Jamison. 

The  demandant  in  an  action  of  dower  unde  nihil  habet  is  entitled  to  re- 
cover damages  from  the  tenant  of  the  freehold  for  the  time  being,  to  be  estimated 
from  the  time  of  the  death  of  her  husband,  where  he  died  seised,  although  the 
defendant  may  have  been  tenant  but  a  short  part  of  the  time. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Elizabeth  Jamison  against  James  Seaton,  Ephraim  Robinson  and 
Andrew  Galbraith. 

This  was  an  action  of  dower  unde  nihil  habet,  brought  by  the  de- 
fendant in  error  against  the  plaintiffs  in  error. 

William  Jamison,  the  husband  of  (he  said  Elizabeth,  died  seised 
of  the  land  in  question  before  the  year  1800.  His  son  Thomas 
Jamison  entered  on  the  land,  and  on  the  13th  of  June  1816  sold 
and  conveyed  to  Hugh  Deever.  Hugh  Deever  entered,  and  on  the 
31st  of  January  1818  sold  to  Alexander  Seaton;  who  entered  and 
remained  in  possession  and  resided  on  the  land  until  the  7th  of 
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March  1822,  when  he  died,  having  by  his  last  will  devised  the  same 
to  Thomas  Seaton,  who  entered  into  possession  and  resided  thereon 
unlit  his  death  on  the  21st  day  of  July  1831,  when  James  Seaton 
entered  and  holds  as  tenant  in  fee. 

This  action  of  dower  was  brought  to  May  term  1834.  The  pleas 
are,  ne  unques  seizie  que  dower,  with  leave,  &c. 

On  the  22d  of  February  1838,  judgment  was  confessed  by  the 
attorney  for  the  defendants  in  the  action  of  dower,  that  the  plaintiff 
should  have  her  dower ;  and  it  was  also  agreed,  for  the  purpose  of 
ascertaining  the  damages,  that  the  matter  should  be  referred  to  three 
men,  on  whose  report,  or  that  of  a  majority,  judgment  to  be  entered 
by  the  court. 

The  arbitrators,  on  the  1st  of  June  1838,  awarded  for  the  plaintiff 
the  sum  of  723  dollars  91  cents  damages. 

On  the  same  day  exceptions  were  filed,  praying  that  the  award 
should  be  set  aside,  stating  the  facts  of  death,  sale,  devise  and  entry, 
as  above,  and  setting  forth,  that  the  arbitrators  had  allowed  damages 
from  the  year  1819  against  the  plaintiffs  in  error.  This  was  sworn 
to  by  one  of  the  arbitrators,  and  a  rule  granted  to  show  cause  why 
the  report  should  not  be  set  aside  for  the  reasons  filed. 

On  the  27th  of  August  1838,  the  attorneys  for  the  parties  agreed 
in  writing,  and  which  is  filed,  that  the  facts  stated  in  the  exceptions 
are  true,  that  the  times  of  alienation,  death  of  the  parties  and  assess- 
ment of  damages  are  as  stated,  and  were  so  acted  on  by  the  arbitra- 
tors, and  that  the  same  be  considered  as  found  by  special  verdict,  and 
shall  be  subject  to  revision  on  a  writ  of  error. 

Judgment  was  given  on  the  award  in  favour  of  the  plaintiff,  Mrs 
Jamison. 

The  errors  assigned  are,  that  damages  are  given  against  the  plain- 
tiffs in  error  for  the  times  of  occupancy  by  persons  who  are  long 
since  dead. 

Damages  are  assessed  against  persons  not  tenants  of  the  fee,  nor 
having  any  interest. 

•Alexander,  for  plaintiff  in  error,  cited,  1  Lev.  38;  Rob.  Dig.  181 ; 
Say.  Dam.  28;  3  Lev.  275;  1  Salk.  252;  1  Shaw  97. 

D.  H.  Foster  and  Coulter,  contra,  cited,  Co.  Lit.  32,  b.  33,  a ;  Butt. 
JV.  P.  116;  6  Johns.  Rep.  290;  7  Johns.  Rep.  247;  9  Serg.  fy  Ramie 
368. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Two  errors  have  been  assigned  :  the  first,  that  da- 
mages have  been  assessed  and  allowed  against  the  plaintiffs  in  error, 
who  were  the  defendants  below,  including  the  annual  value  or 
profits  of  the  land  during  the  occupancy  of  former  tenants  long  since 
dead. 

At  common  law  damages  were  not  recoverable  by  the  widow  in  an 
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action  brought  for  the  recovery  of  her  dowry :  she  recovered  merely 
one-third  of  the  land  whereof  her  husband  died  seised,  which  was 
laid  off  to  her  by  metes  and  bounds.  The  delay  attending  the  reco- 
very frequently  occasioned  great  injury  and  loss  to  her ;  deprived 
her  indeed  of  the  very  means  allowed  her  by  law  for  her  subsistence  : 
to  remedy  which  the  statute  of  Merton,  20  Hen.  3,  c.  1,  was  passed, 
providing  that  she  should  recover  damages  in  her  suit  of  dower  from 
the  lime  of  the  death  of  her  husband,  where  he  died  seised  ;  and  if  not, 
then  from  the  time  of  demand.  1  Inst.  32,  b.  Then  came  the 
statute  of  Gloucester,  6  Edw.  1,  c.  1,  sec.  2,  which  allowed  her  costs 
in  addition  where  she  was  entitled  to  recover  damages.  These  da- 
mages, according  to  Sir  Edward  Coke,  1  Inst.  33,  a.,  can  only  be 
recovered  against  the  tenant  for  the  time  being  of  the  land  ;  and  he 
is  liable  to  pay  in  damages,  to  the  demandant  in  the  action,  the 
annual  value  or  mesne  profits  thereof,  not  only  for  the  time  he  shall 
have  been  tenant  himself  and  received  the  same,  but  likewise  for  the 
whole  time  that  shall  have  elapsed  from  the  death  of  the  husband; 
though  he  may  have  been  tenant  and  received  the  profits  but  for  a 
very  short  portion  of  the  whole  interval :  and  the  death  or  life  of 
any  of  the  previous  tenants  at  the  time  of  recovery  can  make  no 
difference,  nor  affect  the  extent  of  her  right  to  recover,  as  none  of 
them,  even  if  living,  is  or  can  be  made  party  to  the  action.  In  sup- 
port of  this  doctrine  lord  Coke  cites  the  record  of  the  case  of  Belfield 
v.  Rowse,  reported  also  in  Moore  80  and  Bendl.  153.  The  tenant 
there,  as  to  parcel  of  the  land,  pleaded  non-tenure,  arid  for  the  resi- 
due, detainer  of  charters  or  muniments  of  title  ;  upon  which  pleas 
they  joined  issue  and  went  to  trial :  both  issues  were  found  by  the 
jury  against  the  tenant ;  and  they  found  further  that  the  husband 
died  seised  such  a  day  and  year,  and  had  issue  one  son ;  that  the 
demandant  and  son  for  six  years  together,  after  the  decease  of  the 
husband,  took  the  profits  of  the  land ;  that  the  son  after  that  on  such 
a  day  and  year  died  without  issue,  after  whose  decease  the  land  de- 
scended to  the  tenant  (the  defendant  in  the  suit)  as  uncle  and  heir 
to  him,  by  force  whereof  he  entered  and  took  the  profits  until  the 
purchasing  of  the  original  writ,  and  also  the  value  of  the  land  by  the 
year,  and  assessed  damages  for  the  detention  of  the  dower  and  costs; 
and  upon  this  verdict,  after  debating,  the  demandant  had  judgment 
to  recover  her  damages  for  all  the  lime  from  the  death  of  her  husband, 
without  any  defalcation.  This  case  seems  to  meet  fully  the  objection 
raised  here  by  the  counsel  for  the  plaintiffs  in  error  in  the  first  error 
assigned.  And  if  there  be  any  perceptible  difference  between  the 
two  cases  it  would  appear  to  be  in  favour  of  the  defendant  here,  who 
seems  never  directly  nor  indirectly  to  have  participated  in  the  profits 
of  the  land  after  the  death  of  her  husband;  whereas  in  Belfield  v. 
Rowse  she,  with  the  son,  received  the  profits  of  the  land  for  the  space 
of  six  years  before  the  defendant,  carne  into  the  possession  of  the 
land  and  receipt  of  the  profits.  This  difference,  however,  as  I  con- 
ceive, between  the  two  cases,  is  rather  apparent  than  real,  because 
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the  widow  was  considered  as  having  received  the  profits  which  came 
into  her  hands  from  the  land,  during  the  six  years,  entirely  for  the 
use  of  the  son,  and  that  she  was  accountable  to  him  for  them ;  for, 
until  dower  was  assigned  to  or  recovered  by  her,  she  had  no  claim 
thereto  ;  consequently  the  holding  and  occupying  of  the  land  by 
her  during  the  six  years  was  to  be  regarded  in  law  as  that  of  the 
son  ;  see  Hargrave's  note,  3  Co.  Litt.  33,  a.  ;  and  the  uncle,  who  suc- 
ceeded the  son  in  the  tenancy  of  the  land,  was  held  liable  to  the 
widow  for  the  annual  value  or  profils  of  it  during  the  son's  time, 
notwithstanding  his  death,  as  well  as  that  of  his  own  time.  It  is 
only  against  the  tenant  of  the  land,  at  the  time  of  suing  out  the 
original  writ  of  unde  nihil  habet,  that  the  demandant  can  recover 
either  the  one-third  of  the  land  or  the  one-third  of  the  annual  profits 
thereof  from  the  time  of  the  death  of  her  husband  :  she  cannot  go 
against  any  of  those  who  held  the  land  previously  and  received  the 
profits,  though  it  were  subsequent  to  the  death  of  her  husband. 
Seeing,  then,  that  the  tenant  of  the  land  at  the  time  of  commencing 
the  action  is  the  only  person  against  whom  it  can  be  maintained  for 
any  purpose,  the  provision  of  the  statute  of  Merton  in  favour  of  the 
widow,  which  expressly  gives  her  the  right  to  recover  the  one-third 
of  the  annual  value  or  profits  of  the  land  from  the  time  of  the  death  of 
her  husband,  where  he  died  seised,  beside  damages  for  the  illegal 
detention  of  her  dower,  would  in  many  cases  be  defeated  and  ren- 
dered unavailing  if  the  only  party  against,  whom  the  action  can  be 
maintained  is  not  in  all  cases  to  be  held  answerable  for  them.  Park 
on  Dower  307,  308,  from  the  authorities  referred  to  in  the  margin  of 
his  work,  lays  it  down,  that  "  upon  damages  being  adjudged  they 
shall  be  recovered  against  the  tenant  to  the  writ  in  toto,  notwithstanding 
there  may  have  been  several  in  the  receipt  of  the  profits  successively 
since  the  death  of  the  husband,  and  not  against  every  one  for  his  time, 
as  in  cases  of  disseisin,  for  the  statute  of  Gloucester  does  not  extend 
to  this  case."  Beside  the  authorities  mentioned  above  in  support  of 
this  principle,  he  refers  to  1  Keb.  86.  marg.;  1  Roll.  Jlbr.  679,  cited 
Co.  Litt.  33,  a.  ;  and  Brown  v.  Smith,  Bull.  JV.  P.  1 17,  which  seem 
to  sustain  him  completely.  To  which  may  be  superadded,  Hichcock 
v.  Harrington,  6  Johns.  Rep.  290,  and  the  opinion  of  the  late  Mr 
Justice  Duncan  in  Lyle  v.  Richards,  9  Serg.  fy  Rawle  368. 

The  authorities  cited  on  the  argument  by  the  counsel  for  the 
plaintiffs  in  error  are  indisputably  good  law,  and  the  principle  esta- 
blished by  them  has  been  so  long  received  that  it  cannot  now  be 
controverted  ns  a  general  rule  of  the  common  law ;  but  they  are  not 
applicable  to  this  case,  because  it  is  neither  the  demandant  nor  the 
defendant  in  the  writ  here  that  is  dead,  as  in  the  cases  cited  by  the 
counsel  for  the  plaintiffs  in  error.  If  the  plaintiffs  in  error  or  the  de- 
mandant had  died  even  as  late  as  after  the  confession  of  the  judg- 
ment and  before  the  assessment  of  the  damages  by  the  arbitrators, 
then  the  rule  established  by  those  cases,  actio  personalis  qua  oritur 
ex  delicto  moritur  cum  persona,  might  have  had  some  bearing,  so  as  at 
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least  to  have  reduced  the  amount  of  damages,  if  not  to  have  prevented 
the  recovery  of  them  altogether.  For  if  it  were  to  be  held  in  such 
case,  according  to  the  principle  of  the  decision  in  Curtis  v.  Curtis,  2 
Bro.  Ch.  Cas.  620,  that  a  recovery  of  the  damages  might  be  had, 
upon  equitable  principles,  against  the  personal  representatives  of  the 
deceased  defendants,  or  against  the  defendants  themselves,  in  favour 
of  the  personal  representatives  of  the  deceased  demandant,  it  may  be 
that  the  time  during  which  the  plaintiffs  in  error  actually  held  and 
received  the  profits  of  the  land  would  be  all  that  they  would  be  held 
accountable  for.  And  as  we  have  no  court  of  chancery  in  this  state, 

1  will  not  say  that  a  writ  of  scire  facias  upon  such  judgment  might 
not  be  sustained  in  order  to  accomplish  the  object  just  suggested. 
The  authorities,  however,  cited  for  the  plaintiffs  in  error  only  go  to 
establish,  that  if  the  tenant  to  the  writ  or  the  demandant  therein  die, 
after  judgment  for  one-third  of  the  land  and  before  judgment  for  the 
damages,  that  the  claim  for  damages  becomes  thereby  extinct  ac- 
cording to  the  rule  of  the  common  law,  actio  personalis  qua  oritur  ex 
deliclo  moritur  cum  persona.     But  in  this  case  both  the  demandant 
and  the  defendants  are  still  in  full  life,  so  that  the  rule  cannot  be 
applied,  and  from  its  very  nature  cannot  be  extended  to  a  case  of  the 
death  of  any  other  than  the  party  seeking  to  recover  or  the  party 
against  whom  the  recovery  is  demanded.     By  a  reference  to  the  fol- 
lowing authorities  this  will  appear  abundantly  clear.     Aleway  v. 
Roberts,  1  Keb.  85,  171,  646,  711;  1  Sid.  188;*1  Lev.  38;  Mordant 
v.  Thorald,  Salk.  252  ;  S.  C.,  Carth.  133;  1  Show.  97;  3  Mod.  281; 

2  Lev.  275 ;   Ca.  temp.  Holt  305;  Curtis  v.  Curtis,  2  Bro.  Ch.  Cas. 
629,  632;  Wakefield  v.  Child, Fonblanque's  Notes  to  Treatise  on  Equity 
147.    Nor  can  any  argument  be  raised  in  favour  of  the  tenant,  founded 
upon  any  application  that  may  be  made  of  this  rule,  which  will  go 
to  affect  any  right  that  he  can  have  to  be  indemnified  or  reimbursed 
by  prior  tenants,  either  for  his  loss  of  one-third  of  the  land  or  the 
damages  which  he  may  have  to  pay ;  because,  if  he  has  any  such 
right,  it  must  be  founded  upon  a  contract  of  warranty  or  indemnity, 
and  consequently  the  rule  cannot  interfere  with  his  right  to  recover 
thereon,  whether  such  prior  tenants  be  dead  or  alive. 

The  second  error  is,  that  the  damages  have  been  assessed  "  against 
persons  not  tenants  of  the  fee,  nor  having  any  interest."  It  is  not 
requisite,  however,  that  the  persons  against  whom  the  writ  of  dower, 
unde  nihil  habet,  is  sued  out  should  be  tenants  of  the  fee;  if  they  be 
tenants  of  the  freehold  it  is  sufficient.  F.  JV*.  B.  148,  Jl.  It  cannot 
be  maintained  against  a  guardian  in  sockage;  29  Jlss.  68 ;  Bro.  Dow. 
11  ;  or  any  person  who  has  but  a  chattel  interest,  as  tenant  by  elegit, 
statute  staple,  statute  merchant  or  tenant  for  term  of  years;  9  Co. 
17;  Perk.  sec.  404;  Co.  Lit.  35,  a.;  6  Co.  58;  19  Ass.  68;  Miller  v. 
Beverly,  1  Hen.  fy  Mund.  38.  But  it  may  be  maintained  against 
a  person  having  the  freehold,  either  by  right  or  wrong;  such  as  a 
disseisor,  abaior,  intruder,  &c.  So  an  assignment  of  dower  made  by 
any  of  those  persons,  without  collusion  with  the  widow,  according  to 
vn. — 2  v 
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common  right,  will  be  good  and  binding  upon  the  persons  having  right, 
Co.  Lit.  55,  a.,  357,  6.;  2  Co.  67;  6  Co.  58 ;  Perk.  sec.  394,  404.  the 
sufficiency,  then,  of  all  that  is  contained  in  this  error  to  defeat  the 
demandant's  right  to  maintain  her  writ,  had  it  even  been  alleged  at 
a  proper  slage  of  the  cause  in  the  form  it  is,  might  perhaps  be  ques- 
tionable ;  for  it  is  not  said  that  they  do  not  hold  the  land  or  any  part 
of  it,  but  merely  that  they  are  not  tenants  of  the  fee,  and  have  no 
interest.  If  this  latter  expression  was  intended  to  mean  no  right,  as 

1  am  inclined  to  think  it  was,  the  defendants  perhaps,  noiwithsiand- 
ing,  might  be  intruders,  holding  the  land,  or  some  part  of  it,  against 
those  who  had  the  right  to  it;  and  if  so,  the  demandant  would  be 
entitled  to  have  her  writ  against  them.     But  this  was  intended,  I 
lake  it,  lo  meet  the  stale  of  facts  agreed  to  in  the  court  below  by  the 
counsel  for  the  demandant,  in  order  lo  have  their  legal  effect,  upon 
her  right  to  recover,  determined,  the  same  as  if  they  had  been  found 
by  an  inquest  under  a.  writ  of  inquiry  of  damages  awarded  upon  the 
judgment  confessed,  which  writ  might  have  been  awarded  had  not 
the  necessity  of  it  been  superseded  by  a  reference  of  the  matter  under 
the  agreement  of  the  parties,  or  their  counsel,  to  arbitrators.     Kent 
v.  Kent,  2  Barnes  442 ;  Co.  Litt.  32,  6.,  note  by  Harg.  (4).    See  also 

2  Towns.  Judg.  100,  101,  102,  pi.  22,  23,  24.     By  these  authorities 
it  will  appear  that  the  common  prjictice  has  been  to  sue  out  a  writ 
of  inquiry  of  damages,  in  order  to  have  the  damages  given  by  the 
statute  of  Merton  assessed  either  upon  a  judgment  by  default,  by 
confession,  or  on  verdict,  where  the  jury  have  omitied   to   assess 
them.     In  the  present  case  the  defendants,  after  appearing  to  the 
suit,  pleaded  in  bar  by  joining  and  putting  in  the  plea  ne  unques  seisie 
que  dower;  some  time  after  which  they  confessed  judgment  gene- 
rally.    This  being  the  state  of  the  cause  when  the  reference  took 
place,  it  is  reasonable  to  conclude  that  the  arbitrators  were  chosen  to 
supply  the  place  of  an  inquest  which  the  demandant  was  entitled 
lo   for  the   purpose  of  inquiring  into  and  assessing  the  damages. 
Upon  the  judgment  confessed,  which  was  a  judgment  of  seisin,  she 
might  have  sued  out  a  writ  of  habere  facias  seisinam;  because,  by  it, 
her  right  to  have  seisin  of  one-third  of  the  land  was  finally  and  con- 
clusively established.    A  writ  of  error  would  have  lien  upon  it,  either 
before  or  afier  the  execution  of  a  writ  of  inquiry  of  damages  and  the 
judgment  of  the  court  ihereon  confirming  the  assessment  of  damages; 
and  in  case  of  a  writ  of  error  being  purchased  in  the  latter  instance, 
the  first  judgment,  upon  the  ground  of  its  being  perfect  and  distinct 
from  the  second,  might  therefore  be  affirmed,  if  regular,  though  the 
second  might  have  to  be  reversed,  if  not  released.     Builer  v.  Ayne, 
I  Lto.  92  ;  Co.  Litt.  32,  Harg.  note  (4)  cites  22  Ed.  4,  46.    See  also  2 
Lord  Raym.  1385,  arguendo.     The  agreement  in  regard  to  the  facts 
of  the  case  is  somewhat  singular  ;  and  why  the  counsel  for  the  de- 
mandant should  have  consented  that  they  should  be  considered  as 
found  by  a  special  verdict,  and  be  subject  to  revision  on  a  writ  of  error, 
is  perhaps  rather  unaccountable.     To  regard  the  facts  agreed  to  as 
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a  special  verdict  in  its  utmost  latitude  of  meaning  might  possibly  have 
the  effect  of  setting  aside  the  judgment  by  confession  altogether, 
which  it  is  difficult  to  believe  could  have  been  intended  by  the  coun- 
sel for  the  demandant.  The  agreement  in  terms  certainly  does  not 
say  that  the  judgment  is  to  be  considered  as  set  aside,  or  that  it  is  to 
be  deprived  of  its  force  or  effect  in  any  respect  whatever;  and  it 
seems  utterly  incredible  that  counsel  should  have  agreed  to  put  the 
right  of  his  client  in  jeopardy,  if  not  to  concede  it  away  entirely,  after 
it  had  been  incontrovertibly  established.  An  agreement  setting  aside 
the  judgment  would  also  in  effect,  have  set  aside  the  report  of  the 
arbitrators;  because,  without  the  judgment  of  seisin,  the  report  of  the 
arbitrators  assessing  the  damages  would  have  been  unavailing,  as 
the  right  to  recover  damages  depended  upon  the  right  to  recover 
seisin  being  first  established.  Under  this  view  of  the  case,  the  most 
that  could  have  been  intended  by  the  parties  was,  that  the  facts 
agreed  to  should  be  considered  as  if  they  had  been  specially  found 
by  a  jury  of  inquiry. 

Among  the  facts  agreed  on,  it  is  stated  that  James  Seaton,  one  of 
the  defendants  below,  entered  into  the  land  on  the  21st  day  of  July 
1831,  and  holds  as  tenant  in  fee,  without  saying  any  thing  as  to 
the  other  two  defendants.  If  it  were  necessary  to  reconcile  what  is 
here  predicated  of  James  Seaton  with  the  legal  liability  of  the  other 
two  defendants,  in  order  to  support  the  proceedings  in  the  court  be- 
low, for  aught  that  appears  to  the  contrary,  Robinson  and  Galbraith, 
the  other  defendants,  may  be  considered  joint  tenants  for  their  lives, 
that  is,  tenants  of  the  freehold,  which  is  enough  to  render  them 
liable  to  the  demandant,  with  Seaton,  who  has  the  fee  vested  in  him. 
Lilt.,  sec.  285,  Hargrave's  note  (2) ;  Co.  Lilt.  184,  6.  That  they  were 
joint  tenants  of  the  freehold  was  admitted  by  them,  in  the  first  place 
by  their  jointly  pleading  to  the  writ  ne  unques  seisie  que  dower,  in  bar 
of  the  demandant's  right  to  recover  at  all ;  and  afterwards,  most  con- 
clusively, by  their  confession  of  judgment,  acknowledging  the  de- 
mandant's right  to  recover  seisin  of  one-third  of  the  land.  Thus 
they  precluded  themselves  from  alleging  or  showing  afterwards  that 
they  were  not  tenants  of  the  freehold.  If  it  were  true  that  they 
were,  neither  rightfully  or  wrongfully,  tenants  of  the  freehold  at  the 
impetration  or  service  of  the  original  writ,  and  it  was  meant  to  be 
relied  on  as  a  defence,  it  ought  to  have  been  pleaded,  at  the  earliest 
opportunity  afforded,  in  abatement.  Non  tenure  would  have  been 
the  appropriate  plea,  which,  according  to  all  the  authorities  and  pre- 
cedents on  the  subject,  must  be  pleaded  in  abatement,  and  therefore 
pleaded  without  delay.  So  that  where  the  action  is  against  several, 
after  wager  of  law,  one  cannot  take  the  entire  tenancy  upon  himself; 
Th.  Dig.  cap.  14,  sec.  25  ;  Com.  Dig.,  til.  Abatement  (I.  26);  which  it 
would  seem  Seaton  wishes  to  do  here,  after  having  first  pleaded  in 
bar  to  the  action,  and  afterwards  confessed  judgment.  The  defen- 
dant admits  himself  tenant  by  even  waging  his  law  of  non  summons, 
and  therefore  cannot  plead  non  tenure  afterwards.  1  Leo.  92;  Com. 
Dig ,  tit.  Abatement  (/.  26).  But  how  much  stronger  and  more  du 
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rect  is  his  admission  to  this  effect,  where  he  confesses  judgment. 
That  non  tenure  may  be  pleaded,  either  to  the  whole  or  a  part  of  the 
demand,  and  must  be  pleaded  in  abatement,  will  be  seen  by  a  refe- 
rence to  the  following  books.  Rast.  Ent.  231,  a,  6  ;  Ibid.  232,  b  ; 
1  Bro.  Ent.  205;  Cliffs  Ent.  303,  pi  11;  1  Lutw.  716,  717;  Mil- 
chel  v.  Hyde,  1  Leo.  92 ;  Dal.  100  ;  Belfield  v.  Rous,  Mo.  80.  We 
therefore  think  that  even  if  the  facts  agreed  on  necessarily  showed 
a  non  tenure  upon  the  part  of  Robinson  and  Galbraith,  it  was  not 
competent  for  them  to  avail  themselves  of  such  defence,  after  having 
pleaded  ne  unques  seisie  que  dower,  and  certainly  much  less  after 
having  confessed  judgment  of  seisin. 
Judgment  affirmed. 


Hastings  against  Lolough. 

A  transcript  of  the  judgment  of  a  justice  of  the  peace,  filed  in  the  common 
pleas,  creates  no  lien  upon  the  defendant's  real  estate,  if  an  appeal  be  entered 
before  the  justice  within  the  time  limited  by  law. 

APPEAL  from  the  decree  of  the  court  of  common  pleas  of  Jefferson 
county,  appropriating  the  proceeds  of  the  sale  of  the  real  estate  of 
Job  Carr. 

Hastings  obtained  a  judgment  before  a  justice  of  the  peace  against 
Carr,  and  filed  a  transcript  of  it  in  the  common  pleas  on  the  same 
day.  Carr,  within  the  twenty  days,  entered  an  appeal  and  filed  it 
in  court,  upon  which  the  plaintiff  afterwards  obtained  judgment.  In 
the  meantime  however  Lolough  obtained  a  judgment  against  Carr ; 
and  the  question  presented  was,  whether  the  transcript  filed  by 
Hasiings  created  a  lien  which  continued  until  the  real  estate  of 
Carr  was  sold. 

The  court  below  (Eldred,  President)  decided  that  the  appeal  took 
from  the  transcript  the  character  of  a  lien. 

M'Calmont,  for  appellant,  cited,  12  Serg.  fy  Rawle  73 ;  1  Binn.  381 ; 
6  Serg.  fy  Rawle  552  ;  IS  Serg.  fy  Rawle  57  ;  3  Walts  383. 

Buffmgton,  contra,  cited,  14  Serg.  fy  Rawle  57. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  presented  by  this  appeal  is, 
whether  the  lien  created  on  the  real  estate  of  the  defendant,  by 
filing  a  transcript  of  a  judgment  obtained  against  him  before  a 
justice  of  the  peace  in  the  prothonotary's  office  and  entering  the 
same  on  his  docket  within  the  twenty  days  allowed  after  the  rendi- 
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tion  of  (he  judgment  for  taking  an  appeal  therefrom,  and  before  any 
appeal  is  taken,  continues  to  be  a  lien  afterwards,  when  an  appeal 
from  the  judgment  to  the  common  pleas  has  been  duly  taken  and 
entered  by  the  defendant.  Unless  there  be  some  clause  or  provision 
in  the  act  of  assembly  giving  to  justices  of  the  peace  jurisdiction, 
and  regulating  appeals  from  their  decisions  to  the  common  pleas, 
which  continues  the  lien  created  by  filing  and  entering  the  tran- 
script in  the  prothonotary's  office  after  ihe  appeal  shall  have  been 
taken  and  entered  regularly  in  the  common  pleas,  it  is  clear  that 
such  lien  is  terminated  by  the  appeal ;  because  the  common  and  ordi- 
nary effect  of  the  appeal  is  to  open  the  judgment,  or  to  annul  it  en- 
tirely ;  so  that  the  plaintiff  proceeds  de  novo  after  the  appeal  and  is 
bound  to  make  out.  his  case  in  the  same  manner  as  if  no  judgment 
had  ever  been  rendered  in  his  favour.  It  is  very  evident  that  there 
is  no  express  clause  or  provision  in  the  act  of  assembly  directing  that 
the  lien  in  such  case  shall  be  continued  after  the  appeal  for  any  pur- 
pose whatever;  nor  can  it  be  made  out,  consistently  with  the  other 
provisions  of  the  act,  by  implication  or  construction.  By  the  fourth 
section  of  the  act  of  1810  it  is  enacted,  that  from  the  entering  of  the 
appeal  on  the  docket  of  the  prothonotary,  it  shall  from  thence  take 
grade  with  and  be  subject  to  the  same  rules  as  other  actions,  where 
the  parties  are  considered  to  be  in  court,  and  the  costs  accrued  be- 
fore the  justice  shall  await  the  event  of  the  suit,  meaning  the  appeal. 
It  is  also  further  thereby  provided,  that  it  shall  be  decided  by  the 
court,  on  its  facts  and  circumstances  only;  showing  plainly  that  the 
judgment  rendered  by  the  justice  of  the  peace  is  not  lo  be  regarded 
as  in  being  or  having  any  virtue  attached  to  it  whatever  after  the 
appeal  shall  be  duly  taken  and  entered.  Accordingly  it  has  been 
held  to  be  error,  to  permit  the  judgment  of  ihe  justice  to  be  read 
to  the  jury  on  the  trial  of  the  appeal.  Besides  the  tenth  section  of 
the  same  act  which  authorizes  transcripts  of  judgments  obtained 
before  justices  of  the  peace  to  be  entered  on  the  proihonolary'a 
docket,  in  order  to  create  a  lien  upon  the  real  estate  of  the  defen- 
dants lying  within  the  county,  with  a  view  to  render  the  lien  effec- 
tive and  to  give  the  plaintiff  the  benefit  of  it,  expressly  allows  him, 
after  having  issued  an  execution  on  the  judgment  before  ihe  justice, 
directed  to  the  proper  constable,  and  a  return  made  thereon  by  the 
constable  that  no  goods  are  to  he  found,  to  have  a  fieri  facias  issued 
by  the  prolhonotary  upon  the  transcript  so  that  the  real  estate  of  the 
defendant  may  be  taken  in  execution  to  satisfy  the  judgment.  Now 
it  cannot  be  pretended  that  the  plaintiff  is  at  liberty  to  proceed  thus 
where  an  appeal  has  been  taken;  otherwise  the  right  of  appeal  is 
given  to  little  purpose,  if  the  plaintiff  may,  notwithstanding,  pro- 
ceed on  the  transcript  to  collect  the  amount  of  the  judgment  ren- 
dered by  the  justice  of  the  peace.  But  it  is  perfectly  manifest,  that 
this  proceeding  lo  collect  the  amount  of  the  judgment  given  by  the 
justice  cannot  be  had  at  all  in  case  of  an  appeal  being  taken  ;  for 
no  fieri  facias  can  be  issued  on  the  transcript  without  n  previous 
vn. — 2  v* 


542  SUPREME  COURT  [Pittsburgh 

[Hastings  v.  Lolough.] 

execution  being  sued  out  before  the  justice  on  the  judgment;  nor 
even  then  can  it  be  done  unless  it  shall  appear,  by  the  return  of  the 
constable,  that  the  judgment  cannot  be  levied  out  of  the  defendant's 
personal  estate.  The  justice  however  cannot  issue  an  execution 
upon  a  judgment  given  by  him  that  has  been  appealed  from  in  any 
case,  so  that  the  lien  of  the  transcript,  if  it  existed,  would  be  rendered 
inefficient  by  the  appeal,  on  account  of  not  being  able  to  use  the 
means  prescribed  in  other  cases,  for  obtaining  the  benefit  of  it.  It 
is  clear,  therefore,  that  the  various  provisions  of  the  act,  when  taken 
together,  prove  most  abundantly,  that  the  transcripts  of  judgments 
appealed  from,  though  entered  on  the  docket  of  the  prothonotary, 
were  not  intended  to  bind  the  real  estate  of  the  defendants  therein 
named.  It  would  also  be  contrary  to  every  principle  of  analogy  in 
the  law  to  hold  that  they  did.  The  argument,  therefore,  of  expe- 
diency, however  useful  it  might  be,  that  it  would  be  giving  to  the 
plaintiff  a  reasonable  security  for  the  payment  of  his  judgment  in 
case  it  should  be  affirmed  on  the  appeal,  which  was  used  by  the 
counsel  for  the  appellant,  cannot,  avail.  And  the  provision  made 
for  this  purpose  by  the  compulsory  arbitration  law,  in  declaring  ex- 
pressly that  the  award  of  the  arbitrators,  in  favour  of  the  plaintiff 
against  the  defendant  for  a  certain  sum  of  money,  shall  be  a  lien 
for  the  amount  thereof  and  continue  to  be  so  on  the  real  estate  of 
the  defendant,  notwithstanding  an  appeal  taken  from  the  award, 
until  it  shall  be  reversed  upon  trial  of  the  appeal,  makes  strongly 
against  the  appellant  here ;  because  it  shows  that  without  such 
express  provision  it  would  not  have  bound  the  real  estate  of  the 
defendant. 

Decree  affirmed. 


Todd  against  Figley. 

A  bailment  is  founded  upon  contract  express  or  implied,  and  all  questions 
arising  out  of  it  are  within  the  jurisdiction  of  a  justice  of  the  peace  under  the 
act  of  1810. 

If  injury  happen  to  property  in  the  hands  of  a  bailee,  the  interference  of  the 
bailor  to  remedy  the  evil,  will  not  release  the  bailee  from  liability  for  the  con- 
sequence  of  his  negligence. 

ERROR  to  the  common  pleas  of  Butler  county. 

William  Figley  against  James  Todd.  This  action  originated  be- 
fore a  justice  of  the  peace,  in  which  the  plaintiff  claimed  to  recover 
(he  price  of  a  horse  loaned  by  him  to  the  defendant,  and  which, 
while  in  his  possession,  was  kicked  and  died.  The  first  question  raised 
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was,  whether  the  justice  had  jurisdiction  of  the  cause  of  action  1 
The  court  below  (Bredin,  President)  ruled  this  point  in  favour  of 
the  plaintiff.  It  appeared  in  evidence  that  after  the  horse  was  kicked 
the  plaintiff  employed  a  person  to  examine  the  wound,  and  take 
some  care  of  it.  The  defendant  therefore  contended  that  this  in- 
terference by  the  plaintiff  exonerated  him  from  any  liability  which 
he  might  otherwise  have  been  under  ;  but  the  court  ruled  this  point 
also  in  favour  of  the  plaintiff. 

Shannon,  for  plaintiff  in  error. 
Jlgnew,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  two  errors  first  assigned,  which  raise  the  prin- 
cipal if  not  the  only  question  in  the  case,  allege  a  want  of  jurisdiction 
in  the  justice  of  the  peace,  before  whom  the  suit  was  originally  com- 
menced. The  act  of  1810  gives  justices  of  the  peace  "jurisdiction 
of  all  causes  of  action  arising  from  contract,  either  express  or  im- 
plied, in  all  cases  where  the  sum  demanded  is  not  above  100  dollars, 
except  in  cases  of  real  contract,  where  the  title  to  lands  or  tenements 
may  come  in  question,  or  action  upon  promise  of  marriage."  These 
are  the  words  of  the  act;  and  seeing  they  expressly  embrace  all 
causes  of  action  arising  from  contract,  either  express  or  implied, 
when  the  sum  demanded  is  not  above  100  dollars,  except  in  cases  of 
real  contract,  where  the  title  to  lands  or  tenements  may  come  in 
question,  or  cases  founded  upon  breaches  of  promises  of  marriage, 
the  present  case,  being  one  of  bailment,  would  seem  to  be  clearly 
included  and  brought  within  the  jurisdiction  of  a  justice  of  the  peace, 
because  every  species  of  bailment  is  grounded  upon  contract,  either 
expressed  or  implied.  "  Bailment,"  says  Sir  William  Blackstone,  2 
Bl.  Com.  451,  "  from  the  French  battler,  to  deliver,  is  a  delivery  of 
goods  in  trust,  upon  a  contract  expressed  or  implied,  that  the  trust  shall 
be  faithfully  executed  on  the  part  of  the  bailee ;"  or,  as  Mr  Justice 
Story  has  it,  "for  some  special  object  or  purpose, and  upon  a  contract 
expressed  or  implied."  All  the  writers,  as  also  all  the  authorities  on 
this  head,  concur  in  laying  it  down  that  every  species  of  bailment  is 
founded  upon  a  contract,  either  expressed  or  implied ;  thus  using  almost 
the  identical  terms  employed  in  the  act,  for  the  purpose  of  defining 
the  extent  of  the  jurisdiction  thereby  given  to  justices  of  the  peace. 
See  Jones  on  Bailment  1,  90,  117  ;  2  Kenfs  Com.,  sec.  40,  p.  437; 
Coggs  v.  Bernard,  2  Lord  Raym.  909  ;  3  Chilly's  C.  L.  354.  Bail- 
ment,  according  to  Sir  William  Jones,  consists  of,  or  may  be  divided 
into,  five  sorts  :  1.  Depositum,  or  deposit ;  2.  JWandatum,  or  commis- 
sion xvithout  recompense  ;  3.  Commoc/a/um,  or  loan  for  use  without 
pay  ;  4.  Pignori  acceptum,  or  pawn  ;  5.  Localum,  or  hiring,  which  is 
always  with  reward.  The  case  before  us  falls  within  the  third  spe- 
cies of  bailment,  which  is  a  loan  for  use,  that  is,  a  bailment  or  loan 
by  the  plaintiff  below  of  his  mare  to  the  defendant,  to  be  used  by  the 
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latter,  who  thereby  became  the  bailee  for  a  time  without  reward. 
Jones  on  Bailment  36,  117.  The  bailee  or  defendant  below  being 
the  only  person,  as  it  would  seem,  who  was  to  be  benefited  by  the 
loan  of  i he  mare,  was  therefore  bound  by  (he  obligation  arising  from 
his  implied  contract  to  take  extraordinary  care  of  her;  and  he  became 
liable  to  make  good  to  the  plaintiff  below  any  loss  which  he  might 
sustain  by  reason  of  an  injury  happening  to  the  mare  even  from 
slight  neglect  on  the  part  of  him  the  defendant.  Jones  on  Bailment 
10,  65,  119;  Coggs  v.  Bernard,  2  Lord  Raym.  909.  The  declara- 
tion is  not  drawn  with  as  much  adaptation  lo  the  plaintiff's  case,  as 
disclosed  by  the  evidence,  as  it  might,  have  been  ;  for,  according  to 
the  evidence,  so  far  as  recapitulated  by  the  court  in  the  charge  to 
the  jury,  it  did  not  appear  that  the  defendant  below  had  abused  or 
wilfully  violated  the  trust  reposed  in  him  in  any  way  whatever. 
The  evidence  merely  tended,  at  most,  to  show  that  he  had  not  be- 
stowed sufficient,  care  and  attention  upon  the  mare,  and  had  been 
guilty  of  some  slight  neglect  ;  so  that  the  case  disclosed  by  the  evi- 
dence is  nearly  identical  with  the  case  of  M'Cahan  v.  Hirst,  decided 
at  the  last  Harrisburg  term,  ante  177.  We  held  there  that  the  jus- 
tice of  the  peace  had  jurisdiction,  to  which  I  wish  to  refer,  in  order 
to  avoid  repeating  what  is  said  there  in  support  of  the  decision  sus- 
taining the  jurisdiction  of  the  justice. 

The  third  error  does  not  clearly  appear  to  be  well  founded  in  point 
of  fact  :  for  upon  a  fair  construction  of  the  charge  of  the  court  to  the 
jury  it  would  seem  to  have  been  left  lo  the  jury  to  decide  what  was 
the  occasion  of  the  mare's  death  ;  and  if  they  should  be  of  opinion 
that  it  arose  from  want  of  proper  attention  and  care  on  the  part  of 
the  defendant  below,  or  in  other  words  from  neglect,  though  but 
slight,  he  was  liable  and  ought  to  pay  the  value  of  the  mare,  if  they 
should  find  also  that  he  had  borrowed  her  for  his  own  use,  without 
reward.  It  would  rather  appear  from  the  charge  of  the  court,  and 
it  is  all  xve  have  to  judge  from,  as  the  evidence  given  on  the  trial 
has  not  been  brought  up  with  the  record,  that  the  comested  point 
was  not  whether  the  mare  died  of  the  apparent  injury  she  had  re- 
ceived, but  whether  it  was  occasioned  or  not  through  the  neglect  of 
the  defendant  below.  It  would  seem  from  the  charge  of  the  court 
not  to  have  been  seriously  denied  that  the  mare  died  of  the  wound 
inflicted  upon  her  by  the  kick  of  another  animal  of  her  kind,  as  was 
supposed,  but  earnestly  insisted  on  that  it  had  not  happened  through 
any  neglect  whatever  on  the  part  of  the  defendant  below. 

There  is  nothing  in  the  fourth  error.  It  would  be  strange  indeed 
if  the  circumstance  of  the  plaintiff's  getting  a  farrier,  or  other  person 
whom  he  considered  capable  of  rendering  relief,  by  advice  or  other- 
wise in  such  case,  to  examine  the  wound  or  injury  upon  the  mare, 
should  exonerate  the  defendant  from  his  responsibility,  if  the  death 
of  the  mare  was  occasioned  by  his  neglect.  Even  had  the  plaintiff 
below  taken  his  mare  from  the  defendant,  as  soon  as  he  discovered 
that  she  was  hurt,  and  done  all  he  could  with  a  view  to  cure  her, 
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but  failed,  which  would  have  been  going  much  farther  than  he  did, 
still  it  would  not  have  furnished  the  least  pretence  for  claiming  that 
the  defendant  was  thereby  discharged  from  his  liability. 
Judgment  affirmed. 


M'Gee  against  Campbell. 

A  sale  and  delivery  of  personal  property  for  the  purpose  of  hindering  and  de- 
feating creditors  in  the  collection  of  their  debts,  is  fraudulent  and  void  as  to 
such  creditors ;  but  good  and  available  as  to  the  parties  themselves.  Nor  can 
the  creditors  avoid  such  sale  and  delivery  except  by  legal  process  ;  and  in  taking 
the  property  without  such  process  they  are  trespassers  ;  and  the  officer  taking 
it  with  process  out  of  his  jurisdiction  thereby  becomes  a  trespasser. 

ERROR  to  the  common  pleas  of  Jefferson  county. 

John  B.  M'Gee  against  William  Campbell  and  Henry  Smith. 
Trespass  vi  et  armis  for  taking  two  horses.  The  facts  of  the  case 
seemed  to  be,  that  Richard  Wolverton  had  been  the  owner  of  the 
horses,  and,  being  indebted,  he  made  a  pretended  sale  of  them  to  the 
plaintiff,  with  the  fraudulent  intention  of  preventing  his  creditors 
from  levying  and  selling  them,  and  delivered  the  possession  of  them. 
The  plaintiff  gave  his  note  to  Wolverton  for  the  price  of  them,  and 
removed  them  into  Clearfield  county,  a  short  distance  from  where 
Wolverton  lived.  The  defendant  obtained  a  judgment  against  Wol- 
verton in  Jefferson  county,  and  an  execution,  which  he  put  into  the 
hands  of  Henry  Smith,  the  other  defendant,  who  was  a  constable, 
and  they  went  and  found  the  horses  in  Clearfield  count}',  in  the 
possession  of  the  plaintiff,  and  took  them  away. 

The  court  below  instructed  the  jury  that  if  they  believed  the  trans- 
action between  Wolverton  and  M'Gee  was  fraudulent,  it  vested  no 
title  to  the  horses  in  the  plaintiff,  and  therefore  he  could  not  recover. 
This  was  the  subject  of  the  error  assigned. 

M'Calmont,  for  plaintiff  in  error. 
Bujfington,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  sale  of  the  property  in  question  by  R.  Wolver- 
ton to  M'Gee,  the  plaintiff,  was  most  probably  made  for  the  purpose 
of  preventing  the  creditors  of  Wolverton  from  enforcing  the  payment 
of  the  debts  due  to  them  ;  and  was  therefore  no  doubt  void  as  against 
them.  But  it  was  not  only  good  and  binding  as  against  the  parties^ 
that  is,  Wolverton  and  M'Gee,  but  likewise  against  all  the  rest  of  the 
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world,  excepting  the  creditors  of  Wolverlon.  Notwithstanding, 
however,  it  was  void  against,  them,  still  they  could  not  seize  or  take 
the  property  wherever  they  happened  to  meet  with  or  find  it,  unless 
under  legal  process  giving  and  extending  an  authority  to  the  place 
to  do  so.  Campbell,  one  of  the  defendants,  it  is  true,  had  obiained 
a  judgment  against  Wolverton  before  a  justice  of  the  peace  in  Jef- 
ferson county,  upon  which  an  execution  had  been  sued  out  directed 
to  Smith,  the  other  defendant,  and  was  in  his  hands  at  the  time  that 
he  and  Campbell  took  the  property.  But  this  execution  did  not  au- 
thorize Smith  to  go  beyond  the  limits  of  (he  county  to  seize  property 
under  it.  If  he  went  out  of  the  county  of  Jefferson,  where  the  jus- 
tice resided  before  whom  the  judgment  was  obtained  and  from  whom 
the  execution  was  issued,  it  was  the  same  out  of  the  county  as  if  he 
had  no  process  whatever  in  his  hands  against  Wolverton.  Having 
no  authority  then  to  take  the  property  except  in  Jefferson  county,  it 
follows  of  course,  and  necessarily  loo,  that  he  became  a  trespasser  in 
taking  it  in  Clearfield  county.  Campbell  had  no  authority,  and 
could  not  have  justified  himself  for  having  touched  the  property,  ex- 
cept it  had  been  to  have  assisted  Smith,  upon  his  request,  in  Jeffer- 
son county,  had  the  property  been  found  there,  where  Smith  himself 
would  have  been  justified  in  taking  the  property  by  virtue  of  the 
execution  in  his  hands.  Smith  and  Campbell  were  then  both  tres- 
passers here.  The  question  next  presents  itself,  seeing  a  trespass 
was  committed,  against  whom  or  upon  whose  rights  was  it  com- 
mitted? If  Wolverton  had  not  parted  with  his  right  in  the  property 
to  M'Gee,  it  is  perfectly  clear  that,  as  the  owner  of  it,  he  might  have 
main(aine,d  an  action  of  trespass  against  the  defendants  for  having 
taken  it;  but  having  previously  sold  and  transferred  all  his  right 
therein  to  the  plaintiff  here,  it.  is  equally  clear  that  he  could  maintain 
no  such  action,  because,  as  against  him,  the  transfer  is  perfectly 
good  and  available.  Upon  it,  if  he  were  in  the  possession  of  it,  and 
should  attempt  to  withhold  it  from  the  plaintiff  against  his  consent, 
the  latter  might  recover  it  from  him.  This  being  the  case,  what  is 
there  then  to  prevent  the  plaintiff  from  maintaining  the  action?  He 
is  invested  with  the  same  right  to  the  properly  that  Wolverton  would 
have  had,  provided  he  had  not  sold  to  the  plaintiff:  consequently  the 
latter  may  maintain  this  action.  No  plausible  objection  can  be  made 
to  his  doing  so.  For  although  the  sale  and  transfer  of  the  property 
by  Wolverlon  to  the  plaintiff  may  be,  and  doubtless  is,  void  against 
the  creditors  of  the  former,  because  made  fur  the  purpose  or  with  a 
view  to  hinder,  delay  or  defraud  them  in  the  collection  of  their  debts, 
yet  they  have  no  right  to  meddle  with  or  take  it,  unless  they  will 
come  armed  with  the  authority  of  the  law  for  that  purpose.  The 
court  below  seem  to  have  entertained  the  idea  that  if  the  sale  to  the 
plaintiff  was  fraudulent  it  was  therefore  void  to  all  intents  and  pur- 
poses against  all  the  world,  and  that  no  right  of  property  whatever 
became  vested  in  the  plaintiff  by  it.  This,  however,  is  not  the  case, 
because  it  is  good  and  available  against  every  body  and  for  every 
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purpose,  except,  as  against  the  creditors  of  Wolverton,  and  even  as 
against  them  it  is  sufficient  to  protect  the  plaintiff  in  the  possession 
and  the  enjoyment  of  it,  unlil  they  shall  take  it  by  virtue  of  legal 
process  suiied  to  that  end.  The  court  below  therefore  erred  in  di- 
recting the  jury  that  it  did  not  alter  the  case,  even  if  the  property 
were  taken  by  the  defendants  in  Clearneld  county;  and  that  the 
plaint  iff  could  not  recover  in  this  action,  if  they  found  the  sale  to  the 
plaintiff  to  be  fraudulent,  whether  the  property  was  taken  in  Jeffer- 
son or  Clearfield  county. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Holdship  against  Patterson. 


A  benefactor  may  provide  for  a  friend  the  means  of  subsistence  for  himsel 
and  family  without  exposing  his  bounty  to  the  debts  or  improvidence  of  the 
beneficiary.  He  has  an  individual  right  of  property  in  the  execution  of  the 
trust,  of  which  he  cannot  be  deprived  by  an  execution  against  the  trustee. 

ERROR  to  the  district  court  of  Jllleghany  county. 

Henry  Holdship  against  Robert  Patterson.  Amicable  action  on 
the  case. 

Case  stated  by  the  court,  which,  by  agreement  of  the  parties,  is 
to  be  considered  as  a  special  verdict. 

The  defendant,  Robert  Patterson,  on  the  1st  of  January  1823,  and 
for  some  years  previous,  was  a  partner  in  trade  with  one  Jonathan 
H.  Larnbdin  in  the  business  of  bookseller  and  stationer  in  this  place 
(Pittsburgh).  On  that  day  they  failed  to  a  large  amount,  and  made 
assignments  for  the  use  of  their  creditors. 

In  two  of  them  the  plaintiff  is  an  assignee.  Nevertheless,  a  ba- 
lance remains  due  and  unpaid  to  the  plaintiff,  which  was  afterwards 
put  in  suit  in  the  district  court  of  the  United  States,  and  judgment 
obtained  for  the  sum  of  3766  dollars. 

At  the  time  this  judgment  was  obtained  the  defendant  had  in  his 
possession  certain  property,  consisting  of  stock  in  the  bookselling 
business,  &c.  &c.,  which  he  claimed  as  agent  or  trustee  for  his  chil- 
dren. This  property  the  plaintiff  claimed  or  asserted  to  be  the  pro- 
perty of  defendant,  accumulated  by  his  labour  and  industry  since  his 
insolvency,  and  therefore  justly  liable  to  be  taken  in  execution  to 
satisfy  his  former  creditors.  The  defendant  disclaimed  the  beneficial 
ownership  of  the  property,  claiming  it  to  be  in  his  children,  for  whom 
he  acted  as  agent  and  trustee  ;  and  that  therefore  he  had  no  right  to 
convert  this  property  into  funds  to  pay  his  former  debts  ;  nor  had  the 
plaintiff  a  right  to  levy  on  it  for  the  purpose  of  such  satisfaction. 
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In  order  to  settle  this  question  amicably  this  issue  has  been  formed 
and  submitted  to  the  court.  The  inquiry  has  been  conducted  with 
great  candour  and  liberality  on  both  sides,  showing  a  disposition  to 
have  the  case  decided  on  its  merits,  without  regard  to  form,  that  the 
parties  may  each  know  their  rights  and  their  duties,  and  be  governed 
accordingly.  Hence,  although  Robert  Patterson  is  made  defendant 
in  the  issue,  yet  as  his  children  were  the  persons  claiming  the  bene- 
ficial ownership  of  the  property,  and  therefore  should  have  been  made 
the  party  defendant,  the  case  was  so  treated,  and  Robert  Patterson 
was  himself  examined  as  a  witness,  even  without  being  required  to 
be  sworn,  and  his  statement  and  discourse  received  as  evidence  and 
as  the  admitted  facts  of  the  case ;  hence  there  is  no  discordant  testi- 
mony or  difference  of  opinion  between  the  parties  on  the  facts  of  the 
case,  but  they  are  admitted  to  be  as  in  the  testimony  above,  taken 
down  by  the  court,  and  are  briefly  as  follows : 

Robert  Patterson,  at  the  time  the  firm  of  Patterson  and  Lambdin 
failed,  as  already  stated,  became  completely  insolvent,  but  honestly 
gave  up  all  his  property  to  his  creditors.  In  the  year  1823  he  was 
out  of  business  and  without  means  of  support  for  his  family,  which 
consisted  of  a  wife  and  six  minor  children. 

While  in  this  situation  a  number  of  his  friends,  in  order  to  afford 
relief  to  his  family,  entered  into  the  following  agreement,  dated  Pitts- 
burgh, January  15,  1824. 

Whereas  Robert  Patterson,  of  the  city  of  Pittsburgh,  has  been  un- 
fortunate in  trade,  is  left  without  means  for  the  support  of  his  family, 
and  under  a  load  of  debt  which  he  cannot  reasonably  expect  ever  to 
be  able  to  pay;  arid  whereas  we,  the  subscribers,  feeling  influenced 
by  motives  of  friendship  and  humanity,  and  confiding  in  his  capacity, 
integrity,  industry  and  economy,  are  disposed,  under  these  circum- 
stances, to  render  him  such  assistance  for  the  support  of  his  family 
as  we  deem  proper.  We  do  agree  and  engage  to  contribute  (on  or 
before  the  2d  day  of  February  next,  or  at  such  other  time  as  may  be 
specified  opposite  the  signature  of  each)  the  sums  severally  annexed 
to  our  names,  expressly  and  solely  for  the  purpose  of  affording  relief 
and  support  to  the  family  of  said  Robert  Patterson,  and  the  means  of 
educating  his  minor  children,  and  in  no  manner  or  way  for  the  inte- 
rest or  advantage  of  said  Robert  Patterson,  except  only  a  mainte- 
nance to  be  allowed  him  for  his  services  rendered. 

We  also  agree  and  direct  that  the  amount  of  said  sums  shall  be 
employed  in  the  way  and  manner  specified  below,  viz.  that  after 
Juliet,  the  eldest  child  of  said  Robert  Patterson  (she  being  now  be- 
tween nineteen  and  twenty  years  of  age)  shall,  by  proper  document, 
be  released  from  ajl  obligation,  and  responsibility  to  her  father,  or 
control  under  his  authority,  so  that  she  may  act  independently  for 
herself;  we  will  pay  over  to  her  the  several  sums  as  above  stated, 
taking  her  receipt  for  the  same,  redeemable  in  all  four  to  five  or  six 
years,  with  payment  of  legal  interest,  semi-annually,  provided  that 
she  engage  to  employ  her  father,  and  no  other  person  without  our 
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entire  consent,  as  agent,  to  trade,  deal,  barter,  buy  and  sell,  in  her 
name,  for  the  above  mentioned  purposes,  and  for  no  other  purpose, 
allowing  him  only  a  reasonable  support  for  his  services  rendered ; 
provided,  also,  that  in  case  of  her  death  or  marriage  the  same  trust 
shall  descend,  with  all  its  provisos  and  appurtenances,  to  the  next 
eldest  child  of  said  Robert  Patterson,  and  so  on,  in  the  same  way 
and  manner  as  often  as  the  occurrence  of  death  or  marriage  or  any 
other  sufficient  cause  shall  render  the  same  necessary.  Provided, 
furthermore,  that  in  case  of  the  death  of  said  Robert  Patterson  before 
the  aforesaid  capital  is  entirely  redeemed,  as  provided  for  above,  said 
business,  be  it  what  it  may,  shall  be  continued  under  the  discretion 
and  friendship  of  the  contributors  of  a  major  part  of  said  trust  (re- 
maining unsatisfied)  for  the  purposes  as  before  specified.  Again, 
when  said  capital  shall  have  been  entirely  redeemed  and  refunded 
as  provided  above,  the  proceeds  and  stock  remaining  shall  accrue  to 
the  benefit  and  use  of  the  family  of  said  Robert  Patterson,  he  being 
hereby,  in  such  event,  appointed  the  guardian  and  trustee  of  the 
same  for  their  use  as  long  as  he  shall  live,  and  for  the  equitable  and 
fair  distribution  to  his  widow  and  children  after  his  demise.  It  is 
farther  hereby  agreed  and  provided  that  said  Juliet  or  her  successor 
shall,  once  in  every  year,  cause  to  be  furnished  a  true  and  mercan- 
tile report  of  the  stale  of  said  trust,  in  order  that  the  contributors  may 
be  well  informed  whether  their  wishes  are  gratified  by  the  above 
objects  being  realized  and  by  a  good  prospect  of  success  in  future,  or 
whether,  on  the  contrary,  from  any  cause  whatever,  the  state  of  the 
case  shall  indicate  a  losing  concern,  and  justify  a  close  of  the  busi- 
ness and  withdrawal  of  the  capital,  which  right  of  dissolution  we 
reserve  to  ourselves,  if  manifest  want  of  success  shall,  after  a  trial  of 
not  less  than  eighteen  months,  make  it  appear  to  be  absolutely  ne- 
cessary, in  the  opinion  of  the  contributors  of  a  major  part  of  the  whole 
sum  thus  entrusted. 

Witness  our  signatures,  &c. 

In  conformity  with  the  spirit  and  design  of  the  trust,  specified  on 
this  sheet  of  paper,  to  my  daughter  Juliet,  for  the  use  and  support  of 
my  family,  &c.,  I  do  hereby  renounce  all  my  right  to  her  personal 
services,  and  disclaim  all  demands  of  responsibility  on  her  part,  and 
all  interest  in  any  profits  to  myself,  arising  from  her  investiture  of 
the  said  trust,  which  would  otherwise  be  matter  of  right  and  subject 
of  control  belonging  to  me  as  her  father. 

Witness  my  hand  and  seal,  day  and  date  before  mentioned. 

Attest,  Joseph  Patterson.  ROBERT  PATTERSON,  [L.  s.] 

Form  of  receipt  given  by  Juliet  Patterson. 

Received,  Pittsburgh,  February  1824,  of  John  Towne,  100  dol- 
lars, in  trust  for  the  benefit  and  use  of  my  mother  and  her  children, 
interest  payable  half  yearly,  and  the  principal  redeemable  in  all  four 
vii. — 2  w 
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to  six  years,  lo  be  placed  under  the  agency  of  my  father  for  the  above 
purposes. 
$100  JULIET  PATTERSON. 

In  pursuance  of  this  agreement  the  parties  thereto  paid  over  to 
Juliet  Patterson,  the  daughter  of  the  defendant,  the  several  sums 
therein  slated,  amounting  in  all  to  2600  dollars.  This  money  was 
vested  by  the  defendant,  according  to  the  trust  reposed  in  him  ;  and 
the  bookselling  business  was  conducted  on  this  capital  by  Robert 
Patterson,  as  agent  and  trustee,  under  the  above  arrangement 

The  nature  and  terms  of  this  arrangement,  and  the  manner  in 
which  this  business  was  carried  on,  were  well  known  to  every  person 
here  who  chose  to  inquire;  and  frankly  communicated  to  all  who 
entrusted  any  goods  or  property  in  the  hands  of  the  concern. 

By  the  use  of  great  economy  in  his  family,  and  with  the  assistance 
of  his  son,  the  defendant  succeeded  not  only  in  supporting  himself 
and  family  from  the  avails  of  the  business,  but  also  in  gradually  ac- 
cumulating profit  (small  indeed  at  first,  but  continually  increasing), 
until,  in  the  course  of  five  or  six  years,  the  principal  advanced  was 
gradually  withdrawn  from  the  stock,  and  repaid,  with  interest,  to 
the  donors.  In  pursuance  of  the  arrangement  the  defendant  con- 
tinued the  business,  with  the  profits  then  gained  as  stock  in  (rade, 
for  the  benefit  of  the  trust  originally  reposed  in  him. 

He  kept  a  close  account  of  all  purchases  and  sales,  receipts,  pay- 
ments and  expenses  for  the  family  (an  abstract  of  which  has  been 
proven  in  evidence,  and  is  made  part  of  the  case,  if  thought  neces- 
sary, by  written  facts)  till  the  year  1836.  Some  of  the  profits  he 
vested  in  lands,  which  were  conveyed  lo  his  son,  Joseph  N.  Patter- 
son, in  trust,  for  the  use  of  himself,  and  brothers  and  sisters  (prout 
deeds).  These  lands  have  greatly  appreciated  ;  and  in  1836,  when 
the  defendant  delivered  over  the  stock  in  trade,  to  be  managed  by 
his  son  Joseph  and  partners  (vide  agreements  dated  the  1st  of  Sep- 
tember 1836),  the  whole  gains  accumulated  in  the  twelve  years  by 
the  defendant,  on  the  capital  thus  entrusted  to  him,  amounted  to 
not  less  than  20,000  dollars. 

These  facts,  contained  in  the  testimony  of  Robert  Patterson,  form 
the  case  upon  which  the  court  is  called  to  decide — "Whether  the 
property  above  mentioned  is  the  property  of  Robert  Patterson,  and 
legally  liable  to  be  taken  in  execution  by  the  plaintiff  on  his  judg- 
ment aforesaid." 

The  court  below  (Grier,  President)  was  of  opinion  that  the  plain- 
tiff was  not  entitled  to  recover,  and  therefore  rendered  a  judgment 
upon  tlie  facts  staled  for  the  defendant. 

M'Candless  and  Forward,  for  plaintiff  in  error,  cited,  2  Jltk.  481  ; 
2  Fern.  67,  490,  683  ;  Roberts  on  Fraud.  Conv.  424,  463. 

Lowry  and  Metcalf,  contra,  stopped  by  the  court. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Though  a  right  to  the  debtor's  labour  was  given 
to  an  execution  creditor  by  a  provincial  statute  long  since  repealed, 
it  exists  not  at  the  common  law  ;  and  the  defendant  was  therefore 
at  liberty  to  dispose  of  his  services  for  his  own  purposes  and  on  his 
own  terms.  His  tangible  earnings  would  become  liable  to  execution 
for  his  debts  ;  but  he  was  not  under  even  a  moral  obligation  to  re- 
strict his  efforts  exclusively  to  the  liquidation  of  them.  He  might 
lawfully  devote  himself  to  the  maintenance  of  his  family  only; 
and  what  was  the  engagement  into  which  he  entered  1  Though 
there  was  a  stipulation  for  interest  on  the  advancements,  the  object 
of  the  contributors  was  not  gain  but  reimbursement  and  compensa- 
tion for  the  risk  of  it :  all  beside  was  to  be  gratuitous.  There  was  a 
violent  probability  that  the  capital  would  be  lost  ;  and  the  premium 
was  in  fact  inadequate  to  the  risk.  The  object  then  being  to  piovide 
for  the  defendant's  family,  and  not  to  set  him  up  in  business  for 
himself,  he  was  a  purchaser  of  his  own  maintenance  and  no  more; 
and  he  was  a  purchaser  of  a  thing  so  inseparable  from  his  person 
that  it  could  not  be  reft  from  it  by  an  execution.  He  had  no  predi- 
cable  ownership  of  the  original  capital,  or  of  the  profits  turned  into 
capital  to  supply  the  place  of  the  advancements  restored  to  the  con- 
tributors. These  being  an  accessory  of  the  advancements  partook 
of  their  nature;  and  the  contributors  had  the  same  right  to  dispose 
of  them  in  advance  that  they  had  to  dispose  of  the  thing  which  pro- 
duced them.  Their  interest  in  the  fund  thus  created  by  them  sur- 
vived the  reimbursement  of  their  advancements  ;  nor  could  the  fruit 
of  their  bounty  have  been  turned  from  its  object  by  the  defendant's 
creditors  had  it  been  applicable,  by  the  terms  of  the  trust,  to  his  per- 
sonal maintenance;  for  a  benefactor  may  certainly  provide  for  a 
friend  without  exposing  his  bounty  to  the  debts  or  improvidence  of 
the  beneficiary.  He  has  an  individual  right  of  property  in  the  exe- 
cution of  the  trust,  and  to  deprive  him  of  it  would  be  a  fraud  on  his 
generosity.  To  appropriate  a  gift  to  a  purpose  or  person  not  intended, 
would  be  an  invasion  of  the  donor's  private  dominion.  It  is  con- 
tended, however,  that  the  surplus  beyond  a  reasonable  provision  for 
the  family  may  be  the  defendant's  own  consistently  with  the  scope 
of  the  trust.  What  did  he  give  for  hi  Not  his  services  ;  for  they 
were  to  be  compensated  by  his  maintenance.  A  restriction  of  the 
gratuity  to  such  a  provision  might  leave  a  resulting  trust  for  the 
donors,  but  nothing  for  the  defendant.  Yet  there  is  no  such  thing 
in  the  original  agreement:  nor,  consistently  with  the  object  of  it, 
could  there  be  ;  for  reverses  might  reproduce  the  original  destitution, 
and  to  withdraw  a  part  of  the  capital  would  increase  the  danger  of 
it.  It,  is  conclusive  that,  the  defendant,  standing  as  he  would  have 
done  had  he  served  another  firm  on  the  same  term^,  was  in  no  event 
to  have  more  than  a  living  ;  and  the  property  therefore  was  not 
liable  to  the  plaintiff's  execution. 

Judgment  affirmed. 
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Gallaher  against  Collins. 

A  sale  of  real  estate  by  order  of  the  orphan's  court  can  only  be  invalidated 
by  establishing  a  want  of  jurisdiction  of  the  court,  or  by  fraud  practised  in  ef- 
fecting it. 

The  declaration  of  a  defendant  in  ejectment  that  he  claimed  the  possession  of 
the  land  in  his  own  right  may  be  given  in  evidence  to  repel  his  allegation  made 
on  the  trial  that  he  claimed  for  others  as  well  as  himself. 

ERROR  to  the  common  pleas  of  Crawford  county. 

Alfred  M.  Collins  against  John  Gallaher.  Ejectment  for  a  tract, 
of  land.  John  Collins,  Sen.,  the  father  of  the  defendant,  purchased 
the  land  in  dispute  from  Griffith  &  Wallace,  and  by  his  last  will  and 
testament  devised  it  to  his  son  John,  the  defendant,  and  his  three 
daughters  as  tenants  in  common.  At  the  time  of  his  death  there 
was  a  balance  of  purchase  money  due  to  Griffith  &  Wallace  of  640 
dollars.  After  the  death  of  the  father,  John,  the  defendant,  with 
the  knowledge  of  the  executors,  went  to  the  agent  of  Griffith  &  Wal- 
lace and  represented  to  him  that  the  father  was  dead,  and  that  he 
desired  to  enter  into  a  new  contract  with  him  for  the  land,  for  the 
benefit  of  himself  and  his  sisters.  The  agent  assented  to  it,  and  a 
new  contract  was  entered  into  in  John's  own  name  for  the  land  in 
consideration  of  the  balance  of  the  purchase  money  due,  and  the 
time  of  payment  of  it  was  extended.  In  pursuance  thereof  John 
took  possession  of  the  land,  and  soon  after  evidenced  a  determination 
to  hold  it  for  himself,  to  the  exclusion  of  his  sisters.  The  executors 
then  exhibited  to  the  court  the  situation  of  the  estate;  that  after 
the  settlement  of  their  account  and  the  payment  of  all  the  debts  but 
that  due  to  Griffith  &  Wallace  there  was  a  balance  in  their  hands  of 
27  dollars,  and  prayed  the  court  for  an  order  of  sale  for  the  payment 
of  that  debt  and  maintenance  of  the  children,  thus  disregarding  the 
new  contract  made  by  John  with  the  agent  of  Griffith  &  Wallace. 
The  orphan's  court  granted  the,  order  of  sale  ;  in  pursuance  of  which 
the  land  was  sold  to  the  plaintiff1,  who  purchased  in  trust  for  the  de- 
visees under  the  will  and  with  notice  of  the  defendant's  title:  the 
sale  was  confirmed  and  this  ejectment  brought.  On  the  trial  of  the 
cause  the  plaintiff  offered  to  prove  the  declarations  of  the  defendant 
that,  he  claimed  the  land  as  his  own,  and  that  his  sisters  had  no 
claim  to  it  whatever.  To  which  the  defendant  objected;  but  the 
court  overruled  the  objection  and  sealed  a  bill  of  exception. 

The  defendant  requested  the  court  to  charge  the  jury  upon  the 
following  points: 

1.  If. the  executors  encouraged  the  defendant  to  enter  into  a  con- 
tract with  the  owners  of  the  land  for  the  purchase  of  it,  by  which  the 
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debt  or  amount  of  purchase  money  due  by  the  deceased  Gallaher 
in  his  contract  was  extinguished  ;  and  if  the  jury  believe  that  wiih- 
out  this  there  were  assets  sufficient  in  their  hands  to  meet  all  the 
other  demands  against  the  estate,  that  then  the  application  by  the 
executors  for  an  order  of  sale  was  fraudulent  in  law  as  well  as  to- 
wards the  defendant. 

2.  That  if  the  plaintiff  purchased  the  land  not  for  his  own  benefit 
but  in  trust  for  the  estate  of  John  Gallaher  deceased,  and  was  noti- 
fied at  the  time  of  bidding  that  ihe  defendant  owned  the  land,  and 
was  cautioned  against  purchasing  it.  that  then  the  plaintiff  is  not  a 
bona  fide  purchaser,  more  especially  if  he  has  not  paid  any  part  of 
the  purchase  money  or  complied  with  the  terms  of  sale ;  and  is  not, 
therefore,  entitled  10  recover. 

3.  That  if  ihe  plaintiff  was  procured  to  bid  in  (he  land  at  the  in- 
stance of  the  executors,  or  any  of  them,  and  the  whole  was  not 
intended  to  be  a  bona  fide  sale,  but  for  purposes  whereby  the  execu- 
tors might  make  sale  of  the  land  to  others,  and  especially  if  there 
was  nothing  due  from  the  estate,  as  represented  by  them  in  their  pe- 
tition to  court,  that  then  the  whole  transaction  was  fraudulent  and 
void,  and  no  such  title  vested  in  plaintiff  as  would  entitle  him  to  re- 
cover. 

4.  That  the  facts  of  the  defendant's  taking  a  contract  for  the  land 
whereby  the  amount  due  on  the  contract  of  the  deceased  Gallaher 
was  extinguished  ;  that  there  were  assets  sufficient  to  discharge  the 
other  debts  against  the  estate;  that  Collins  was  aware  of  the  de- 
fendant's claiming  the  ownership  of  the  land  ;  that  he  (Collins)  pur- 
chased  for  the  estate  and  paid  nothing  (should  the  jury  believe  such 
to  be  the  fact);  that  the  executors,  prior  to  the  sale,  made  a  parol 
agreement  with  Wilcox  to  let  him  have  the  land,  which  was  subse- 
quently confirmed  by  a  written  contract  with  him,  in  the  name  of 
Collins,  but  with  whom  Wilcox  had  nothing  to  do  except  through 
the  executors,  and  that  the  said  contract  has  since  been  cancelled  by 
the.  executors:  that  the  same  afford  such  evidence  of  fraud  as  to 
prevent  a  recovery  by  the  plaintiff. 

5.  That  an  executor  cannot  purchase  land  which  he  is  authorized 
to  sell,  nor  can  he  procure  another  to  bid  it  in  for  him,  nor  for  any 
other  purposes  than  those  for  which  the  power  may  be  granted  him; 
and  if  the  jury  shall  believe  that  the  plaintiff  was  procured  to  bid  in 
the  land  not  for  himself,  but  for  the  executors  or  the  estate,  it   is  the 
same  as  though  the  purchase  had  been  made  by  the  executors — 
therefore  void. 

6.  That  the  executors  would  have  no  authority  to  apply  to  the 
court  for  an  order  to  sell  the  land  for  the  mere  purpose  of  benefiting 
the  sisters  ;  and  if  they  did  apply  with  that  view,  and  the  plaintiff 
was  procured  to  buy  in  the  land  for  the  estate  or  the  executors,  the 
same  is  fraudulent  in  law  and  avoids  the  sale. 

7.  If  the  jury  believe  the  real  object  of  the  executors  was  different 
from  that  set  forth  in  the  petition,  viz.  if  it  was  to  benefit  the  sisters 

vn. — 2  vi* 
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and  not  to  raise  funds  to  pay  debts  ;  and  if  Collins  was  procured  to 
bid  in  the  land  as  an  agent  for  the  estate,  that  then  no  title  vested 
in  him  by  the  sale  and  deed,  and  the  plaintiff  cannot  recover. 

8.  That  if  the  defendant,  at  the  time  of  contracting;  for  the  land, 
alleged  he  was  doing  so  for  the  benefit  of  his  sisters  as  well  as  for 
himself,  he  will  be  a  trustee  for  iheir  interest,  and  be  bound  to  con- 
vey to  them  on  being  refunded  the  amount  paid  by  him  for  them ; 
and  that  no  declaration  of  his  since  to  the  contrary  could  affect  their 
rights,  neither  would  they  give  any  right  to  the  plaintiff  to  recover 
here  if  (hat  right  did  not  otherwise  exist. 

9.  That  the  giving  of  the  contract  to  the  defendant  was  virtually 
and  in  law  an  extinguishment  of  the  old  one,  and  that  the  same 
could  not  be  enforced  in  law  after  the  former  one  was  given. 

The  court  below  (Shippen,  President)  referred  the  matters  of  fact 
contained  in  the  points  to  the  jury,  with  the  strong  expression  of  the 
court  that  they  were  not  sustained  by  the  evidence,  and  that  the 
plaintiff  ought  to  recover. 

Derrickson,  for  plaintiff  in  error. 
/.  S.  Riddle,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  errors  assigned,  though  numerous,  may  be 
considered  as  presenting  only  two  questions :  first,  was  the  sale  of 
the  land  in  question  to  the  plaintiff  below,  under  the  decree  of  the 
orphan's  court,  valid  ;  and,  secondly,  was  the  court  below  correct  in 
admitting  evidence  of  the  declarations  of  the  defendant  below,  that 
he  purchased  the  land  exclusively  for  the  benefit  of  himself,  and 
did  not  intend  that  his  sisters  should  have  any  interest  in  it. 

As  to  the  first,  there  are  but  two  grounds  upon  which  such  a  sale 
can  be  held  invalid  ;  either  a  want  of  jurisdiction  in  the  court  order- 
ing it,  or  fraud  practised  in  effecting  it.  The  first  has  been  relied 
on  here,  but  certainly  without  any  good  ground.  It  is  said  there 
was  no  debt  against  the  estate  of  the  testator ;  and  without  this  the 
orphan's  court  had  no  authority  to  decree  a  sale  of  the  land.  But  it 
was  shown  to  the  orphan's  court  by  the  executors,  when  they  ap- 
plied for  an  order  of  sale,  that  there  was  a  debt  due  by  judgment, 
obtained  against  the  testator  in  his  lifetime,  amounting  to  nearly 
700  dollars,  and  only  about  23  dollars  of  personal  assets  to  meet  it. 
It  is  alleged,  however,  that  this  debt  was  extinguished  by  the  agree- 
ment of  the  plaintiff  in  error  with  Mr  Huidekoper,  who  had  the 
control  of  it,  as  also  the  legal  tide  to  the  land.  This  inference  can- 
not well  be  drawn  thence  ;  nor  does  the  evidence  tend  in  the  slightest 
degree  to  prove  that  it  was  so  understood  by  any  of  the  parties,  but 
quite  the  contrary.  Mr  Huidekoper,  the  principal  witness  of  the 
plaintiff  in  error  as  to  this  matter,  testified  that  the  old  contract,  upon 
which  the  judgment  was  founded,  was  not  destroyed  ;  that  he  knew 
of  no  satisfaction  being  entered  upon  it ;  nor  does  it  appear  from  his 
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evidence,  or  any  other  testimony  given  on  (he  trial,  that  it  was  ever 
spoken  of  or  agreed  to  be  done.  The  judgment  was  given  by  the 
testator  to  secure  the  payment  of  I  he  purchase  money  of  the  land  in 
dispute  ;  which  he  devised  to  the  plaintiff  in  error,  his  son  and  two 
of  his  daughters,  in  equal  portions.  But  in  the  agreement  made  by 
the  plaintiff  in  error  with  Huidekoper,  whereby  he  bound  himself  to 
pay  the  balance  of  the  money  due  from  the  testator's  estate  for  the 
land,  he  also  took  care  in  consideration  thereof  to  have  the  covenant 
of  Huidekoper  to  convey  the  whole  of  it  to  himself  for  his  own  use 
solely.  Now  there  is  no  evidence  even  tending  to  show  that  the 
sisters,  the  other  devisees  of  the  land,  were  consenting  to  this  ar- 
rangement; and  though  the  executors  were  willing  that  the  pay- 
ment of  the  purchase  money  still  remaining  due,  and  corning  to  Mr 
Huidekoper,  should  be  arranged  so  as  to  secure  the  interest  of  the 
plaintiff  in  error  and  his  sisters  in  the  land,  according  to  the  will  of 
their  father,  and  at  the  same  time  to  have  themselves  discharged 
from  all  responsibility  in  respect  to  it ;  yet  it  was  only  upon  condition 
that  the  sisters  were  provided  for  by  it,  as  well  as  the  plaintiff  in 
error,  that  they  ever  consented  to  his  making  any  arrangement 
about  it.  They,  however,  finding  afterwards  that  the  plaintiff  in 
error  disclaimed  his  having  made  the  agreement  with  Mr  Huideko- 
per for  the  benefit  of  his  sisters  in  any  part,  and  that  he  was  about 
selling  the  land,  or  at  least  one  hundred  acres  of  it,  as  his  own,  con- 
sidered it  their  duty,  as  no  doubt  it  was,  to  provide  ways  and  means 
for  paying  the  judgment  which  still  existed  against  the  estate  ;  and 
if  possible  secure  something  for  the  sisters  of  the  plaintiff  in  error. 
If  the  plaintiff  in  error,  by  his  arrangement,  intended  to  have  the 
judgment  extinguished,  he  ought  to  have  had  satisfaction  entered 
upon  it ;  nothing  of  the  kind,  however,  was  done,  nor  ever  seems  to 
have  been  spoken  of  or  mentioned  in  making  the  arrangement  with 
Mr  Huidekoper.  Nor  was  it  in  the  power  of  the  plaintiff  in  error 
and  Mr  Huidekoper,  by  their  agreement,  to  deprive  the  sisters  of 
their  interest  in  the  land.  Indeed  it  is  clear  that  Mr  Huidekoper  in- 
tended nothing  of  the  sort ;  for  it  would  seem  that  he  was  induced 
by  the  plaintiff  in  error  to  make  the  agreement  for  the  benefit  of  his 
sisters  as  well  as  himself.  But  the  executors  finding  that  the  plain- 
tiff in  error  had  made  the  agreement  with  Mr  Huidekoper  in  his 
own  name  exclusively,  and  that  he  had  denied  that  his  sisters  had 
any  interest  in  it,  made  their  application  to  the  orphan's  court  for  a 
decree  of  sale  of  the  land,  so  that  the  judgment  might  be  satisfied 
out  of  the  moneys  arising  therefrom,  and  the  surplus,  whatever  it 
might  be,  distributed  among  the  devisees  of  the  land.  A  decree  for 
this  purpose  was  accordingly  made  by  the  orphan's  court ;  and  in 
pursuance  thereof  a  sale  was  effected  ;  which  was  afterwards  ap- 
proved and  confirmed  by  the  court  in  the  presence  and  hearing  of 
the  plaintiff  in  error,  as  it  would  seem  from  the  evidence,  without 
any  objection  being  made  on  his  part.  Then  was  certainly  the 
time  for  him  to  have  spoken,  and  to  have  made  it  known  to  the 


556  SUPREME  COURT  [Pittsburgh 

[Gallaher  v.  Collins.] 

court,  if  it  were  true,  that  there  was  no  debt  existing  against  the 
estate  of  the  testator  which  required  a  sale  of  ihe  land.  This  is 
conclusive  to  show  that  he  did  not  consider  the  judgment  extin- 
guished or  the  debt  satisfied  by  the  agreement  which  he  made  with 
Mr  Huidekoper.  His  silence,  then,  is  wholly  inconsistent  with 
the  defence  which  he  sets  up  now.  But  suppose  the  executors  to 
have  been  mistaken  in  their  opinion  that  the  judgment,  debt  still 
existed,  when  in  truth  it  had  been  extinguished,  still  that  would  not 
avoid  the  proceedings  of  the  orphan's  court  and  render  the  sale  an 
absolute  nullity,  if  it  were  exempt,  from  fraud,  as  against,  a  bona  fide 
purchaser.  So  far  as  the  facts  of  the  case  are  made  to  appear  with- 
out any  controversy  there  is  no  fraud  in  law  arising  from  them 
which  can  affect  the  sale;  and  as  to  intentional  fraud,  or  fraud  in 
fact,  that  was  purely  a  question  of  fact,  which  the  court  below  very 
properly  submitted  as  such  to  the  decision  of  the  jury,  under  an  in- 
struction quite  as  favourable  to  the  plaintiff  in  error  as  he  had  any 
right  in  law  to  claim. 

Then  as  to  the  admissibility  of  the  evidence  excepted  to,  we 
think  it  was  clearly  so,  in  order  to  repel  the  impression  which  the 
plaintiff  in  error  wished  to  make  upon  the  minds  of  the  jury,  to  wit, 
that  when  lie  made  the  agreement  with  Mr  Huidekoper  he  made  it 
as  well  for  the  benefit  of  his  sisters  as  himself.  But  even  supposing 
that  such  was  his  intention  at  the  time  of  making  the  agreement; 
yet  having  made  no  provision  for  them  in  the  agreement  itself,  nor 
having  come  under  any  agreement  with  them  in  writing  on  the  sub- 
ject, neither  the  executors  nor  the  sisters  were  bound  to  be  content 
with  his  word  merely  in  regard  to  the  interest  which  the  sisters 
should  have  in  the  arrangement;  and  in  justification  of  their  course 
the  evidence  was  not  only  proper  to  show  that  the  plaintiff  in  error 
was  unworthy  of  trust,  and  that  they  had  done  him  no  injustice,  but 
that  they,  the  executors,  had  taken  him  at  his  word,  and  proceeded 
on  their  part  as  if  he  had  resolved  with  himself  to  exclude  his  sisters 
from  all  interest  in  the  land.  And  why  should  he  complain  of  it  1 
Even  when  the  land  was  selling  he  did  not  pretend  or  admit  that 
his  sisters  had  any  interest  in  it,  but,  claimed  the  whole  of  it  himself, 
and  for  that  reason  forbade  the  sale. 

Judgment  affirmed. 
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Henry  against  Richardson. 

A  neglect  by  one  who  takes  charge  of  an  estray  for  the  owner,  to  pursue 
the  course  prescribed  by  the  statue,  does  not  make  him  liable  to  an  action  of 
trover  unless  he  uses  the  estray  or  refuses  to  deliver  it  up  on  demand. 

Riding  a  horse  taken  up  as  an  estray  for  the  purpose  of  discovering  the  owner, 
is  not  such  an  act  of  conversion,  as  will  support  an  action  of  trover. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

T.  T.  Richardson  against  Henry  Henry.  This  was  an  action  of 
trover.  The  facts  of  the  case  seemed  to  be :  that  the  plaintiff's 
horse  strayed  away,  and  came  into  the  possession  of  the  defendant ; 
while  in  his  possession,  and  afler  eight  or  ten  days,  he  broke  out  of 
the  inclosure,  strayed  off,  and  was  taken  up  as  an  estray  by  another 
person,  and  upon  regular  proceedings  had,  was  sold  according  to  the 
provisions  of  the  act  of  assembly.  It  appeared  in  evidence  that,  while 
the  horse  was  in  the  possession  of  the  defendant  he  was  ridden  by  him 
and  by  his  son  for  the  purpose,  as  they  alleged,  of  showing  the  horse 
and  finding  out  his  owner.  The  son  was  sworn  ae  a  witness  and 
said,  "  I  went  to  my  father's  house  to  borrow  a  horse  to  go  to  Jack- 
sonville, and  he  said  I  should  have  one,  and  then  the  next  day  he 
sent  the  stray  horse  to  my  house  with  a  little  boy,  and  the  boy  said 
that  father  had  sent  him  that  I  should  inquire  about  the  owner  of 
the  beast.  I  rode  the  horse  lo  Jacksonville,  and  a  man  by  the  name 
of  Brooks  told  me  it  was  Richardson's  horse.  Jacksonville  is  five  or 
six  miles  from  where  I  live." 

The  defendant's  counsel  requested  the  court  to  charge  the  jury 
upon  the  following  points: 

"1.  That  the  action  of  trover  and  conversion  cannot  be  maintained 
for  merely  riding  or  using  an  estray  mare  or  horse  found  upon  the 
improved  or  inclosed  lands  of  another. 

"2.  That,  it  was  (he  duty  of  the  defendant  to  give  notice  lo  (he 
owner  of  the  stray  before  he  delivered  to  the  town  clerk  a  descrip- 
tion of  the  colour,  marks,  &c.  if  the  owner  could  readily  be  found  ; 
therefore  riding  her  for  that  purpose,  or  sending  her  abroad  in  the 
neighbourhood  that  she  might,  be  seen  and  recognized  by  persons 
who  knew  her  owner,  is  not  evidence  of  a  conversion  by  defendant 
to  support  this  action." 

To  which  the  court  answered  in  substance  as  follows: 

"The  law  gives  no  authority  to  the  defendant  to  use  a  stray,  con- 
sequently it  was  not.  lawful  for  him  to  ride  her  about:  the  act  of 
assembly  does  not  point  this  out  as  a  mode  of  discovering  the  owner, 
and  in  point  of  law  it  was  exercising  such  ownership  as  would  war- 
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rant  a  jury  in  presuming  a  conversion,  if  the  defendant  could  not 
procure  the  animal  when  called  on." 

Beaver,  for  plaintiff  in  error, 

It  is  a  general  rule  that  evidence  of  some  tortious  act  of  the  de- 
fendant is  essential  to  a  conversion.  Illegal  conversion  being  the  jist 
of  the  action  of  trover,  it  is  not  sufficient  to  prove  a  mere  non  fea- 
sance.  6  East  540  ;  2  B.  fy  A.  704  ;  4  Stark.  Ev.  \  492  ;  Saund.  on 
PL  fy  Ev.  880;  1  Chilly's  PL  142.  The  defendant  below  did  not 
obtain  possession  of  the  animal  wrongfully  :  she  sirayed  from  her 
owner  and  was  detained  with  a  view  to  the  owner's  benefit.  He 
exercised  no  ownership  over  the  mare  inconsistent,  with  the  owner's 
right:  every  act  done  by  the  defendant  below  was  done  with  a  view 
to  the  owner's  benefit:  defendant's  acts  clearly  negative  the  idea  of 
an  illegal  conversion.  The  case  of  Drake  v.  Shoiter,  4  Esp.  165, 
states  the  principle  clearly,  that  "if  the  thing  for  which  the  action 
was  brought,  and  which  had  been  lost,  was  taken  to  do  a  kindness 
to  the  party  who  owned  it,  and  without  any  intention  of  injury  to  it 
or  converting  it  to  his  own  use,  it  could  not  he  deemed  an  illegal 
conversion,  as  in  such  case  it  would  be  a  justification  to  an  action 
of  trespass,  and  a  good  answer  to  an  action  of  trover."  The  same 
principle  is  stated  and  relied  on  in  the  case  of  Merriam  v.  Nelson,  4 
Pick.  Rep.  249.  The  defendant  below  did  not  at  any  time  assume 
the  right  of  disposing  of  the  animal  to  the  exclusion  of  the  owner's 
right  nor  claim  her  as  his  property:  "  lie  rode  her  to  give  her  ouner 
notice  where  to  find  her,  and  sent  her  abroad  in  the  neighbourhood  for 
the  same  purpose,"  proclaiming  her  to  be  an  estray.  That  use  of  the 
animal  was  intended  for  the  owner's  benefit  and  was  therefore  justi- 
fiable;  Bagshawe  v.  Goward,  Cro.  Jac.  148;  it  was  for  the  purpose 
of  "giving  notice  to  the  owner  if  he  could  readily  be  found,"  and  was 
therefore  the  performance  of  a  duty  prescribed  by  the  law,  act  of  the 
13th  of  April  1807.  Shutting  up  the  animal  in  a  pound  or  stable 
would  not  have  been  so  likely  to  give  her  owner  notice  :  nor  is  it 
material  in  the  present  action,  that  the  animal  sirayed  out  of  defen- 
dant's possession  before  the  plaintiff  came  to  take  her  away  ;  for  if 
the  defendant  was  justly  chargeable  with  negligence  and  omission, 
the  remedy  is  an  action  on  the  case,  and  not  trover.  Mnlgrove  v. 
Ogden,  Cro.  Eliz.  219 ;  1  Chilly's  PL  142 ;  4  Stark.  Ev.  1492!  The 
court  below  erred  in  charging  the  jury,  that  using  the  mare  for  the 
purpose  of  giving  her  owner  notice,  was  a  conversion  in  fact,  unless 
the  defendant  could  produce  her  when  called  on.  The  law  is  well 
settled  that  a  demand  and  refusal  are  only  evidence  of  a  conversion, 
but  are  not  any  evidence  of  a  conversion  where  he  has  not  the 
possession  and  cannot  deliver  it.  1  Camp.  439  ;  4  Stark.  Ev.  1495 ; 
Dewell  v.  Maxon,  1  Taunt.  391  ;  Saund.  on  PL  fy  Ev.  884.  The 
principle,  therefore,  that  the  conversion  by  the  defendant  depended 
upon  the  contingency  of  his  ability  to  produce  the  mare  when  called 
for,  is  erroneous:  it  had  a  direct  operation  on  the  evidence,  and  with- 
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drew  the  attention  of  the  jury  from  the  facts  pertinent  lo  the  issue; 
for  the  only  question  left  for  the  jury  was  the  amount  of  damages, 
the  court  having  declared  \\\ai  riding  the  mare  for  the  purpose  of 
ascertaining  who  was  the  owner  and  to  give  him  notice  was  exer- 
cising such  acts  of  ownership  as  in  law  would  warrant  a  jury  in 
finding  a  conversion  by  the  defendant.  The  judgment  ought  there- 
fore to  be  reversed.  Joel  v.  M'Cormick,  3  Serg.  fy  Rawle  344. 

Coulter,  for  defendant  in  error,  cited,  Cro.  Jac.  147;  Cro.  Eliz.  219; 
1  Term  Rep.  12;  12  Co.  102  ;  Cowp.  476;  1  Com.  Dig.  221  ;  Yelv. 
194  ;  4  Pick.  Rep.  249  ;  10  Johns.  Rep.  176  ;  4  Watts  301. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Merriam  v.  Nelson,  4  Pick.  249,  establishes  the  prin- 
ciple that  where  a  person  takes  an  estray,  lo  keep  it  for  the  owner, 
but  neglects  lo  pursue  the  course  prescribed  by  the  statute,  he  is 
nevertheless  not  liable  to  an  action  of  trover,  unless  he  uses  the  es- 
tray, or  refuses  to  deliver  it  up  on  demand.  Here  it  is  conceded  that 
the  horse  was  taken  up  with  the  view  of  preserving  it  for  the  owner, 
but  escaped  from  the  possession  of  the  defendant  without  any  fault 
of  his.  There  is  therefore  nothing  in  this  part  of  the  case  on  which 
the  defendant  can  be  held  liable;  and  particularly  in  this  form  of 
action ;  for  trover  will  not  lie  for  negligently  keeping  an  eslray.  Mul- 
grove  v.  Ogden,  Cro.  E.  219.  The  doubt  arises  on  the  answer  to 
the  second  point.  The  court  charged  the  juiy,  in  substance,  that 
riding  the  horse,  even  with  the  intention  of  finding  the  owner,  was  a 
conversion.  The  use  or  abuse  of  an  estray  is  such  a  conversion  as 
will  support  trover  or  trespass,  for  the  law  will  not  permit  the  work- 
ing an  eslray.  Oxiey  v.  Wells,  1  T.  R.  12;  Bagshawe  v.  Goward, 
Cro.  J.  147.  But  whether  an  estray  may  not  be  used  for  the  pur- 
poses staled  in  this  point,  is  another  question.  Even  in  the  case  of  a 
distress,  in  Duncomb  v.  Reeve,  Cro.  E.  783,  it.  was  said  by  Popham, 
C.  J.,  that  one  may,  in  some  cases,  meddle  with  and  use  a  distress, 
when  it  is  for  the  owner's  benefit ;  as  where  one  distrains  armour,  he 
may  cause  them  to  be  scoured  lo  avoid  rust;  so  if  one  distrains  raw 
cloth,  he  may  cause  it  to  be  pulled,  for  it  is  for  the  owner's  benefit. 
In  Rex  v.  Cotion,  2  Ves.  294,  this  case  is  noticed,  but  no  opinion  is 
given  whether  a  cow  taken  as  a  distress  may  be  milked  ;  but  Parker, 
C.  B.,  refers  to  Cro.  /.  148,  and  12  Co.  335,  as  authorities  for  the 
affirmative.  But  however  this  may  be  as  to  a  distress,  and  perhaps 
the  authorities  may  render  the  point  doubtful,  yet  the  law  is  certainly 
so  in  the  case  of  an  estray,  which,  in  some  respects,  stands  on  a  dif- 
ferent fooling  ;  and  the  reason  for  the  distinction  is,  that  in  the  case 
of  anestriiy,  unlike  distress,  the  party  taking  them  is  bound  to  find 
them  in  food  as  long  as  he  keeps  them.  An  estray  may  be  used  for 
the  benefit  of  the  owner,  as,  for  example,  a  cow  may  be  milked. 
Was,  then,  riding  the  estray,  under  the  circumstances,  for  the  bene- 
fit of  the  owner?  and  if  the  search  had  resulted  in  finding  the  owner, 
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there  would  have  been  no  doubt  about  it.  But  can  the  result  alter 
the  principle]  We  conceive  it  cannot.  The  act  of  April  1807  makes 
it  the  duty  of  a  person  who  takes  up  an  eslray  to  give  noiice  to  the 
owner,  if  he  can  be  readily  found,  and  this  obviously  with  the  inten- 
tion of  avoiding  the  expense  which  must  otherwise  be  incurred.  It 
would  therefore  seem  that  the  legislature  did  not  intend  to  prevent 
him  from  taking  the  ordinary  means  to  discover  who  was  the  owner, 
and  the  most  obvious  one  would  be,  to  show  the  animal,  and  parti- 
cularly a  horse,  in  the  neighbourhood  to  which  he  most,  likely  be- 
longed. When  this  has  been  done  in  good  faith,  it  would  seem  to 
be  a  harsh  construction  of  the  act  to  hold  this,  which  was  intended 
for  the  owner's  special  benefit,  a  conversion  to  his  own  use.  If, 
however,  as  in  Bagshawe  v.  Goward,  Cro.  J.  147,  the  eslray  was 
used  for  other  purposes,  it  would  be  a  conversion.  There  the  horse 
was  used  for  the  benefit  of  the  defendant,  and  not  the  owner.  The 
court  say  it  is  not  lawful  to  work  an  estray  in  any  manner,  unless  in 
case  of  necessity,  and  for  the  benefit  of  the  owner,  as  to  milk  milch- 
kine,  because  otherwise  they  would  be  spoiled;  and  so  of  the  like  ; 
but  to  use  a  stray  horse  by  riding  or  drawing  is  tortious;  although  it 
was  alleged  that  the  common  course  is  to  use  stray  horses  with  withs 
about  their  necks.  And  this  the  court  properly  say  would  be  an 
abuse.  The  case  of  Bagshawe  v.  Goward  decides  that  a  person  can- 
not use  an  estray  for  his  own  purposes,  although  he  may  at  the  same 
time  indicate  that  the  animal  he  is  so  using  is  an  esiraj'.  But  that 
was  a  very  different  question  from  the  present.  Suppose  the  defen- 
fendant  had  been  told  that  the  horse  belonged  to  a  neighbour,  would 
he  be  liable  to  an  action  for  riding  the  horse  or  sending  him  by  an- 
other to  ascertain  the  fact,  although  he  was  misinformed'?  This 
would  not  be  such  a  use  or  such  an  abuse  of  the  thing  as  to  amount 
to  a  conversion.  The  principle  which  governs  this  case  is  also  slated 
in  Drake  v.  Shorter,  4  Esp.  Rep.  165.  That  was  trover  for  a  boat. 
The  plaintiff,  who  was  employed  in  an  invention  for  making  a  ves- 
sel sail  against  wind  and  tide,  had  employed  the  defendant  lo  work 
on  her.  While  he  was  working  the  vessel  took  fire.  The  defen- 
dant took  a  boat  belonging  to  the  plaintiff  to  endeavour  to  extinguish 
it,  but  she  was  sunk  and  lost. 

It  was  contended,  that  while  the  defendant  was  working  on  the 
vessel,  it  was  his  duty  to  take  care  of  her,  and  lhat  the  interference 
was  to  prevent  the  fire  spreading,  by  means  of  which  the  accident 
happened  ;  which  he  contended  was  lawful. 

Lord  Ellenborough  said,  that  if  the  fact  were  so,  he  thought  it 
amounted  to  a  defence  ;  that  what  might  be  a  tort  under  one  circum- 
stance might,  if  done  under  others,  assume  a  different  appearance. 
As,  for  example,  if  the  thing  for  which  the  action  was  brought,  and 
which  had  been  lost,  was  taken  to  do  a  work  of  charity  or  to  do  a 
kindness  to  the  party  who  owned  it,  and  without  any  intention  of 
injury  to  it  or  of  converting  it  to  his  own  use  ;  if,  under  any  of  these 
circumstances,  any  misfortune  happened  to  the  thing,  it  could  not  be 
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deemed  an  illegal  conversion  ;  but,  as  it  would  be  a  justification  in  an 
action  of  trespass,  it  would  be  a  good  answer  to  an  action  of  trover. 

It  is  the  intention  with  which  the  thing  is  used  which  makes  it 
lawful.  If  the  horse  was  ridden  with  the  sole  and  bonafide  intention 
to  discover  the  owner,  it  is  not  a  conversion ;  but  the  law  will  be 
otherwise  if  used  for  his  own  benefit,  although  under  that  pretext. 
Nor  need  we  apprehend  that  (his  will  lead  to  an  abuse,  as  the  jury 
must  judge  of  the  intention. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Mays  against  Mays. 

Parties  agreed  to  the  decision  of  cross  demands  in  the  nature  of  trover,  by  an 
action  in  that  form,  which  resulted  in  a  judgment  for  the  defendant  in  a  sum 
certain.  Held,  that  the  judgment  was  valid,  not  under  the  defalcation  act,  but 
by  force  of  the  agreement. 

ERROR  to  Westmoreland  county. 

This  action  originated  by  the  following  agreement  between  the 
parties. 

Abraham  Granewalt,  administrator  of  Alexander  Mays  deceased, 
against  Joseph  Guffey,  administrator  of  Samuel  Mays  deceased. 

Amicable  action  of  trover  to  recover  the  value  of  the  following 
goods  and  chattels,  viz.  on  the  schedule  hereto  annexed.  In  which 
action  it  is  understood  and  agreed  that  the  defendant  shall  be  at 
liberty  to  give  in  evidence  that  the  plaintiff  has  in  his  possession  cer- 
tain goods  and  chattels  which  he  alleges  were  the  property  of  Samuel 
Mays  deceased.  And  that  he  has  received  and  retains  certain  moneys 
and  notes,  the  property  of  the  said  Samuel  Mays  (and  in  the  trial 
of  said  suit  judgment  shall  be  entered  in  favour  of  the  party  who,  by 
the  evidence,  may  be  entitled  thereto).  And  further,  we  do  nomi- 
nate and  appoint  Simon  Drum,  William  M'Kinney  and  Randal 
M'Laughlin  arbitrators,  to  meet  in  Greensburgh,  at  the  hotej  of 
James  Goodlin,  on  Tuesday  the  13th  of  December  next,  either  party 
having  the  right  of  appeal.  The  prothonotary  is  hereby  authorized 
to  enter  the  above  amicable  action  of  record. 

JOSEPH  H.  KUHNS,  Plaintiff's  Attorney. 

R.  COULTER  &  A.  G.  MARCHAND,  Defendant's  Attorneys. 

IZth  November  1836. 

Schedule  of  property  attached  to  the  above  agreement  amounts  to 
814  dollars  71  cents. 

14th  of  December,  award  of  arbitrators  filed  for  the  defendant  189 
dollars,  from  which  plaintiff  appealed. 

VI L — 2  X 
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2d  of  December  1837,  jury  called,  and  verdict  for  the  defendant  for 
200  dollars  8  cents.  Judgment. 

Fieri  facias,  No.  57,  February  term  1838,  for  damages  and  costs. 

On  motion,  rule  to  show  cause  why  this  execution  should  not  be 
set  aside. 

The  court  below  set  aside  the  execution  as  to  all  but  the  protho- 
notary's,  sheriff's  and  arbitrators'  fees. 

H.  D.  Foster  and  Coulter,  for  plaintiff  in  error,  cited,  2  Rawle  180. 
Kuhns,  contra,  cited,  1 1  Scrg.  fy  Rawle  247. 

PER  CURIAM. — The  question  stands  not  on  the  defalcation  act, 
but  on  an  agreement,  which  consequently  furnishes  the  law  of  the 
case.  The  parties,  having  cross  demands,  agreed  to  the  institution 
of  an  action  and  reference — judgment  to  be  entered  for  him  who 
should  succeed;  and  this  was  obviously  done  to  settle  all  by  one 
operation.  But  to  do  that  it  was  necessary  that  somebody  should 
be  plaintiff;  and  it  is  a  matter  of  accident  and  small  consequence 
that  the  loser  has  been  found  to  have  been  arranged  as  such.  Both 
were  actors,  and  each  in  the  attitude  of  a  plaintiff;  and  as  such  the 
defendant  was  entitled  to  judgment. 

Order  to  set  aside  the  execution  reversed. 


Irons  against  Miller. 

When,  by  a  rule  of  court,  if  the  plaintiff  files  an  affidavit  of  the  sum  believed 
to  be  due,  he  is  entitled  to  judgment  for  want  of  an  affidavit  of  defence  ;  held, 
that  the  defendant  complies  with  the  rule  by  swearing  that  he  has  a  defence  "  as 
he  believes"  to  the  greater  part  of  the  claim,  and  admitting  the  balance. 

ERROR  to  Jllleghany  county  court  of  common  pleas. 

Andrew  Miller  against  John  Irons.     Case  in  assumpsit. 

"  A.  Miller,  on  his  solemn  oath,  saith  that  the  defendant  is  justly 
indebted  to  him  in  the  sum  of  169  dollars  94  cents  for  work,  labour 
and  materials  furnished  at  the  house  he  lives  in,  to  the  best  of  his 
knowledge  and  belief."  Sworn  and  subscribed,  &c. 

"  The  defendant,  John  Irons,  being  duly  sworn,  sfaith  that  he  hag 
a  good  defence,  as  he  believes,  to  the  greater  part  of  the  plaintiff's 
claim  in  this  case.  There  is  something  he  admits  to  be  due  to  the 
plaintiff  for  work,  labour  and  service,  but  in  his  opinion  it  cannot 
exceed  55  dollars.  This  amount  he  is  ready  and  willing  to  pay. 
He  resists  and  denies  the  claim  of  the  plaintiff  for  any  thing  beyond 
this  sum,"  Sworn  and  subscribed. 
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The  court  below  entered  a  judgment  for  the  plaintiff  for  want  of  a 
sufficient  affidavit  of  defence,  under  the  following  rules  of  court: 

Rule  1.  In  all  actions  of  debt  or  assumpsit,  when  the  plaintiff  shall 
file  with  thepreecipe  an  affidavit  stating  the  amount  believed  to  be  due 
by  the  defendant,  he  shall  be  entitled  to  judgment  as  for  want  of  a 
plea,  unless  the  defendant  shall  file  an  affidavit  of  defence  with  the 
plea. 

Rule  2.  If  the  defendant  acknowledge  a  certain  sum  to  be  due, 
and  offer  to  confess  a  judgment  for  the  same,  which  is  not  accepted 
by  the  plaintiff,  the  defendant  shall  be  entitled  to  recover  subsequent 
costs  from  the  plaintiff,  unless  he  recover  a  greater  sum  than  the 
amount  offered. 

Baird,  for  plaintiff  in  error. 
Shaler,  for  defendant  in  error. 

PER  CURIAM. — The  defendant  actually  filed  an  affidavit  under  the 
rule  ;  and  why  was  it  not  sufficient  1  He  swore  to  a  defence  for  all 
beyond  a  sum  named  by  him ;  and  the  plaintiff  might  have  had 
judgment  for  that,  had  he  been  content  with  it.  In  effect,  however, 
the  defendant  swore  only  to  his  belief;  but  the  plaintiff's  demand 
being  unliquidated,  how  could  he  swear  otherwise  1  For  it  is  to  be 
remembered  that  the  plaintiff  himself  swore  only  to  his  belief;  nor 
indeed  could  either  party  do  otherwise,  in  the  case  of  a  quantum  me- 
ruit.  The  rule,  by  any  reasonable  interpretation  of  it,  therefore, 
could  not  warrant  the  judgment. 

Judgment  reversed. 


Biggert  against  Biggert. 

A  surviving  husband  is  entitled,  as  administrator  of  his  wife,  to  the  proceeds 
of  her  share  of  her  father's  real  estate,  which  had  been  sold  and  secured  before 
her  death,  by  order  of  the  orphan's  court. 

WRIT  OF  ERROR  to  Westmoreland  county. 

James  Holland  and  Elizabeth  Biggert,  administrators  of  John 
Biggert  deceased,  against  James  Biggert  and  William  M'llhenney. 

This  was  a  writ  of  scire  facias  to  November  term  1834,  by  the  de- 
fendants in  error  against,  the  plaintiffs  in  error,  for  the  purpose  of 
showing  cause  why  "the  judgment  recovered  by  the  said  James 
Holland  and  Elizabeth  Biggert,  administrators  of  John  Biggert  de- 
ceased, against  the  said  James  Biggert  and  William  M'llhenney,  as 
aforesaid,  ought  not  to  be  revived  and  be  continued  a  lien  on  their  real 
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estate  during  another  period  of  five  years,  according  to  the  act  of 
assembly,  &c." 

The  original  judgment  was  entered  by  the  prothonotary,  on  a  bond 
dated  the  22d  of  August  1830,  for  the  payment  of  1200  dollars, 
"conditioned  that  the  said  James  Biggert  and  William  M'llhenney, 
their  heirs,  executors  or  administrators,  shall  and  do  well  and  truly 
pay  unto  the  said  Elizabeth  Biggert,  widow  of  John  Biggert  de- 
ceased, the  interest  on  the  sum  of  690  dollars  33  cents,  each  and 
every  year  during  her  life,  on  the  1st  day  of  April  in  each  year,  and 
shall  well  and  truly  pay  unto  the  said  James  Holland,  administrator 
of  the  said  John  Biggert  deceased,  the  said  sum  of  690  dollars  33 
cents,  after  the  death  of  said  Elizabeth,  to  be  distributed  according  to 
law,  &c." 

Defendants  pleaded  nul  tiel  record  and  payment  with  leave,  &c. 
Replication,  habetur  tale  recordum,  non  solverunt,  issue,  special  plea 
filed  and  general  demurrer,  by  the  plaintiffs. 

The  special  plea,  which  contains  the  factsof  the  case,  was  as  follows: 

And  the  said  defendants,  by  leave  of  the  court  first  had,  for  fur- 
ther plea  say  that  the  said  plaintiffs  ought  not  to  have  or  maintain 
their  said  writ  of  scire  facias  against  the  said  defendants,  because  ihey 
say  that  John  Biggeri,  named  in  said  writ,  on  the  1st  day  of  Febru- 
ary in  the  year  of  our  Lord  1822,  at  said  county,  died  intestate,  and 
the  said  plaintiffs  were  afterwards,  on  the  12th  clay  of  February  in 
the  year  1822,  appointed  the  administrators  of  his  estate;  that  the 
said  decedent  at  the  time  of  his  death  was  seised  in  his  demesne,  as 
of  fee,  of  and  in  a  certain  tract  of  land  in  Unity  township  in  said 
county,  containing  one  hundred  and  sixty-one  acres  and  thirty-five 
perches,  more  or  less,  and  that  he  left  a  widow,  the  said  Elizabeth, 
and  also  issue,  to  wit,  James  Biggert,  one  of  the  defendants,  and  a 
daughter,  Hannah,  intermarried  with  William  M'llhenney,  and  a 
daughter  named  Elizabeth,  who  was  intermarried  with  James  Hol- 
land, one  of  the  plaintiffs. 

That  on  the  2d  day  of  March,  in  the  year  of  our  Lord  1825,  an 
inquest  was  awarded  by  the  orphan's  court  of  said  county  to  value 
and  appraise  said  land,  and  make  partition  thereof  to  and  amongst 
the  heirs  and  representatives  of  said  deceased,  which  said  land  was 
duly  appraised;  and  it  was  so  proceeded  in  by  said  court  that  the 
said  lands  were  sold  by  said  administrators  to  James  Biggert,  and  on 
the  20th  day  of  September  1830  conveyed  to  the  said  James  Biggert 
by  said  administrators;  and  thereupon,  to  secure  the  payment  of  the 
interest  on  one-third  of  the  purchase  money  to  the  said  widow,  du- 
ring her  lifetime,  and  the  said  one-third  after  her  death  to  be  distri- 
buted according  to  law,  the  said  James  Biggert  and  William  M'll- 
henney executed  the  obligation  on  which  said  judgment  was  entered. 
(Prout  the  record  and  proceedings  in  said  orphan's  court,  and  said 
deed  of  conveyance,  and  said  judgment ;  which  said  deed  was  in 
trust  for  both  the  defendants.) 

And  the  said  defendants  say  that  they  did,  during  the  lifet-'me  of 
said  widow,  well  and  truly  pay  to  her  the  said  interest  on  said  one- 
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third,  according  to  the  condition  of  said  bond  ;  and  the  said  defen- 
dants say  that  the  said  widow,  after  the  entry  of  judgment  and  before 
the  suing  out  said  writ  of  scire  facias,  to  wit,  on  the  19ih  day  of  Fe- 
bruary 1834,  died.  And  that  the  said  Elizabeth  Holland,  on  the  8th 
day  of  July  in  the  year  of  our  Lord  1828,  at  said  county,  died  intes- 
tate and  without  issue,  no  issue  of  said  marriage  having  been  born. 

And  the  said  defendants  say  that,  on  the  19th  day  of  January 
1830,  at  said  county,  full  and  equal  partition  of  said  lands  was  made 
between  the  said  James  Biggert,  the  said  William  M'llhehney  and 
Hannah  his  wife,  according  to  the  respective  interest  of  each  in  and 
to  said  lands  and  the  moneys  arising  from  said  sale ;  whereby  the 
benefit  and  advantage  in  the  said  moneys  secured  to  be  paid  after 
the  death  of  said  widow  became  vested  in  the  said  James  Biggert 
and  the  said  William  M'Hhenney  and  Hannah  his  wife. 

All  which  the  said  defendants  are  ready  to  verify,  wherefore  they 
pray  judgment,  &c. 

The  court  below  (White,  President)  rendered  a  judgment  for  the 
plaintiffs. 

•Alexander,  for  plaintiff  in  error,  cited,  3  Binn.  135;  8  Serg.  fy 
Rawle  25  ;  1  Rawle  293  ;  4  Watts  37  ;  3  Whart.  444 ;  2  Yeates  261 ; 
5  Watts  113,  206 ;  4  Rawle  77;  6  Serg.  fy  Rawle  267;  8  Serg.  $ 
Rawle  167  ;  5  Rawle  160  ;  Co.  LitL  351  ;  1  Bac.  Jib.  480 ;  1  Jlshm. 
323. 

Coulter,  for  defendant  in  error,  cited,  6  Johns.  Rep.  116. 

PER  CURIAM. — It  was  held  in  Ferree  v.  The  Commonwealth, 
8  Serg.  fy  Rawle  314,  that  the  wife's  real  estate  is  not  converted  into 
personalty  by  a  bare  order  to  sell  before  her  death  ;  but  here  there 
was  an  actual  sale,  and  security  for  the  purchase  money,  and  the  sur- 
viving husband  is  consequently  entitled  to  it  as  her  administrator. 

Judgment  affirmed. 


Criswell  against  Altemus. 

A  copy  of  a  will  disposing  of  land  in  this  state,  made  by  a  testator  residing 
and  afterwards  dying  in  the  state  of  Maryland,  and  placed  on  file  and  upon 
record  in  the  office  of  registry  of  wills  for  Cecil  county  of  that  state,  certified 
under  the  hand  of  the  register  of  wills  for  the  said  county,  and  the  seal  of  his 
office,  accompanied  by  a  certificate  under  the  hand  of  E.  C.,  chief  judge  of  the 
orphan's  court  of  the  said  county,  that  the  copy  of  the  will  is  attested  in  due 
form  and  by  the  proper  officer,  with  a  certificate  subjoined  thereto  from  the 
clerk  of  the  orphan's  court  of  the  said  county,  under  his  hand  and  seal  of  office, 
vii. — 2  x* 
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that  the  said  E.  C.,  by  whom  the  immediately  preceding  certificate  was  made 
and  subscribed,  was,  at  the  time  of  the  doing  thereof,  chief  judge  of  the  said 
orphan's  court,  is  admissible  in  evidence  in  ejectment  to  show  title  to  the  land 
thereby  disposed  of. 

A  deed  of  conveyance  made  in  Cecil  county,  state  of  Maryland,  transferring 
a  right  to  land  lying  within  this  state,  certified  by  J.  B.  E.,  under  his  hand  as 
associate  judge  of  the  said  county  court,  second  judicial  district  of  the  said  state, 
to  have  been  acknowledged  before  him  by  the  grantors  therein  named,  accom- 
panied by  a  certificate  of  the  clerk  of  the  said  county  court,  that  the  said  J.  B. 
E.  was  one  of  the  associate  judges  of  the  said  second  judicial  district  of  the  state 
of  Maryland,  in  and  for  the  counties  of  Cecil,  Kent,  Queen  Anne  and  Talbot, 
at  the  time  of  taking  such  acknowledgement,  is  sufficient  evidence  of  the  execu- 
tion of  the  deed  to  entitle  it  to  be  read  in  evidence. 

The  execution  of  a  letter  of  attorney  by  the  owner,  or  his  guardian,  of  land 
lying  within  this  state,  giving  authority  to  lease  and  take  care  of  it  for  him, 
certified  by  E.  C.  as  chief  judge  of  the  second  judicial  district  of  the  state  of 
Maryland,  under  his  hand,  to  have  been  proved  before  him  by  the  subscribing 
witness  thereto,  accompanied  by  a  certificate  from  the  clerk  of  Cecil  county 
court,  one  of  the  counties  composing  the  said  district,  that  the  said  E.  C.,  at 
the  time  of  taking  said  probate,  was  chief  judge  of  the  said  district,  held  suffi- 
cient evidence  of  the  execution  of  the  letter  of  attorney  to  make  it  admissible  in 
evidence. 

A  person  who  enters  without  title,  or  colour  of  it,  upon  an  unseated  tract  of 
land  held  by  another,  under  a  title  derived  from  the  commonwealth,  as  an  in- 
truder, erects  buildings  thereon  suitable  for  the  accommodation  of  his  family, 
which  he  removes  to  the  same,  making  it  his  place  of  abode,  and  occupying  the 
whole  of  the  survey  or  tract  as  the  owner  thereof,  by  clearing  and  fencing  more 
or  less  of  it  from  year  to  year,  as  suits  his  ability  or  convenience,  for  the  pur- 
pose of  tillage,  meadow  pasture,  &c.,  using  the  woodland  thereof  at  the  same 
time  for  the  ordinary  purposes  that  such  part  of  a  tract  or  survey  is  generally 
used  and  occupied  for,  in  the  section  of  the  state  where  it  lies/^eturning  also  the 
whole  of  the  tract  as  his  own  to  the  assessors,  and  paying  the  taxes  assessed 
thereon,  acquires  thereby  an  actual,  exclusive  and  adverse  possession  of  the 
whole  tract  or  survey,  including  the  woodland  as  well  as  that  which  he  has 
cleared  and  inclosed,  whereby  the  owner  is  ousted  ;  and  if  the  latter  does  not 
enter  or  bring  his  action  within  twenty-one  years  from  the  time  when  the  in- 
truder first  entered  and  took  possession,  he  will  be  barred  of  his  right  thereto  by 
the  statute  of  limitations. 

But  if,  in  taking  possession  of  the  land,  or  afterwards,  within  the  twenty-one 
years,  the  intruder  declares  or  acknowledges  that  he  is  taking  or  holding  the 
possession  of  the  land  for  the  owner  or  owners  thereof,  it  cannot  be  deemed  ad- 
verse, and  consequently  the  statute  will  form  no  bar  to  the  owner's  recovery  of 
the  land. 

So  if  there  be  several  owners,  holding  their  respective  rights  to  the  land  as 
tenants  in  common,  and  the  attorney  in  fact  of  the  guardian  of  some  of  them, 
being  infants,  before  the  statute  has  run  its  full  course,  calls  upon  the  tenant  in 
possession,  making  known  to  him  the  claim  of  the  infants  and  their  right  to  the 
land  generally,  and  the  tenant  thereupon  agrees  to  pay  the  taxes  that  shall  be 
assessed  upon  the  land,  and  to  hold  and  keep  the  possession  thereof,  without 
committing  any  waste,  for  the  benefit  of  the  infants,  such  agreement  will  enure 
to  the  benefit  of  the  other  tenants  in  common,  so  that  the  whole  of  the  land 
shall  be  recovered  in  ejectment  brought  by  them  all  or  their  assigns. 

WRIT  OF  ERROR  to  the  judges  of  the  court  of  common  pleas 
of  Indiana  county. 

John  Criswell,  Sen.,  Robert  Criswell  and  William  M'Nutt,  plain- 
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tiffs  in  error,  but  defendants  below,  against  whom  this  action,  being 
ejectment,  was  brought  by  Nicholas  Altemus,  and  Henry  Partridge 
and  Jane  Partridge  by  tbeir  next  friend  John  Partridge,  the  defen- 
dants in  error  here,  to  recover  the  possession  of  three  hundred  and 
twenty-eight  acres  and  one  half  of  land. 

The  plaintiffs  below,  upon  the  trial,  in  order  to  establish  their  right 
to  the  land,  gave  in  evidence  a  patent  to  Joseph  Gil  pin,  dated  the 
14th  of  February  1775,  surveyed  on  a  warrant  of  the  4th  of  August 
1773,  to  William  Morrell,  who  conveyed  to  Thomas  Fisher  and 
Samuel  Fisher,  who  conveyed  to  Joseph  Gilpin. 

The  plaintiffs  offered  a  writing,  purporting  to  be  a  copy  of  the  will 
of  Joseph  Gilpin,  dated  the  26th  of  December  1786,  certified  by 
Henry  D.  Miller,  register  of  wills  in  Cecil  county,  Maryland,  and 
certified  by  Enoch  Cloud,  chief  justice  of  the  orphan's  court  of  that 
county,  as  follows : 

Cecil  county,  ss. — In  testimony  that  the  foregoing  is  a  true  copy 
of  Joseph  Gilpin's  will,  now  on  file  or  record  in  the  registry  of  wills' 
office  for  said  county,  I  have  hereto  set  my  hand  and  seal  of  office, 
this  1st  day  of  November  1833. 

[L.  s.]          HENRY  D.  MILLER,  Register  of  Wills,  Cecil  County. 

Maryland,  Cecil  county,  ss. — I,  Enoch  Cloud,  chief  judge  of  the 
orphan's  court  of  Cecil  county,  do  certify  that  the  foregoing  attesta- 
tion of  Henry  D.  Miller  is  in  due  form  and  by  the  proper  officer. 
Given  under  my  hand,  this  1st  day  of  November,  in  the  year  1833. 

ENOCH  CLOUD. 

Maryland,  Cecil  county,  ss. — I  hereby  certify  that  Enoch  Cloud, 
Esq.,  by  whom  the  aforesaid  certificate  appears  to  have  been  made, 
and  whose  name  is  thereto  subscribed,  is,  and  was  at  the  time  of 
making,  chief  judge  of  the  orphan's  court  of  Cecil  county,  and  state 
aforesaid;  and  to  all  whose  acts  as  such  due  faith  and  credit  are  and 
ought  to  be  given,  as  well  in  courts  of  justice  as  thereout.  In  testi- 
mony whereof  I  have  hereto  set  my  hand  and  seal  of  office,  this  1st 
day  of  November,  A.D.  1833. 

j.        n  HENRY  D.  MILLER, 

Clerk,  Orphan's  Court,  Cecil  County. 

This  was  objected  to  by  the  counsel  for  the  defendants  below,  but 
was  admitted  and  an  exception  taken. 

The  plaintiffs  then  offered  in  evidence  a  deed  of  conveyance,  dated 
the  30th  of  October  1833,  from  Henry  H.  Gilpin,  John  Gilpin  and 
William  H.  Gilpin  to  Mary  Gilpin,  all  of  Cecil  county,  acknowledged 
before  John  B.  Eccleston,  an  associate  judge  of  that  county,  and 
certified  as  follows : 

State  of  Maryland,  Cecil  county,  ss. — Be  it  remembered  that  on 
this  30ih  day  of  October  1833,  before  me,  the  subscriber,  associate 
judge  of  Cecil  county  court,  second  judicial  district  of  the  state  afore- 
said, personally  appeared  Henry  H.  Gilpin,  John  Gilpin  and  William 
H.  Gilpin,  parties  to  the  within  deed  or  instrument  of  writing,  and 
severally  and  respectively  acknowledged  the  same  to  be  their  act 
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and  deed,  and  the  lands  and  premises  thereby  conveyed  or  mentioned, 
or  intended  so  to  be,  and  every  part  or  parcel  of  the  land  to  be  the 
right  and  estate  of  Mary  Gilpin,  the  other  party  to  the  said  instrument 
of  writing,  according  to  the  purport  and  true  intent  and  meaning  of 
the  said  deed  and  instrument  of  writing,  and  of  the  acts  of  assembly 
in  such  case  made  and  provided.  Acknowledged  and  certified  by 

JOHN  B.  ECCLESTON. 

Maryland,  Cecil  county,  ss. — I  hereby  certify  that  John  B.  Ec- 
cleston,  Esq.,  before  whom  the  annexed  acknowledgement  appears  to 
have  been  made,  and  whose  signature  is  thereto  affixed,  is  one  of  the 
associate  judges  of  the  second  judicial  district  of  the  stale  of  Mary- 
land, in  and  for  the  counties  of  Cecil,  Kent,  Queen  Anne  and  Talbot, 
duly  commissioned  and  sworn  ;  anil  to  all  whose  acts  as  such  due 
faith  and  credit  are  and  ought  to  be  given,  as  well  in  courts  of  justice 
as  thereout.  In  testimony  whereof  I  have  hereto  set  my  hand  and 
seal  of  office,  this  30th  day  of  October  1833. 

[L.  s.J  JAMES  SEWELL,  Clerk  of  said  County  Court. 

Which  was  objected  to,  but  admitted  and  exception  taken. 

Plaintiffs  then  offered  a  writing  purporting  to  be  a  copy  of  the  will 
of  Joseph  Gilpin  of  Cecil  county,  dated  the  7th  of  June  1832,  with 
the  attestation  of  Henry  D.  Miller,  register  of  wills  of  that  county, 
and  a  certificate  of  Enoch  Cloud,  chief  justice  of  the  orphan's  court 
of  that  county,  all  as  follows  : 

Cecil  county,  ss. — In  testimony  that  the  foregoing  is  a  true  copy 
taken  from  the  original  will  now  on  file  and  recorded  in  the  registry 
of  wills'  office  for  said  county,  I  have  hereunto  set  my  hand  and 
seal  of  office,  this  29th  day  of  October  1833. 

[L.  s.]         HENRY  D.  MILLER,  Register  of  Wills,  Cecil  County. 

Maryland,  Cecil  county,  ss. — I  Enoch  Cloud,  chief  justice  of  the 
orphan's  court  of  Cecil  county,  Maryland,  do  hereby  certify  that  the 
above  attestation  is  in  due  form  of  law,  and  that  Henry  D.  Miller, 
Esq.,  whose  name  is  thereto  subscribed,  is  the  proper  officer  for  the 
attesting  thereof.  In  testimony  whereof  I  have  hereto  subscribed 
my  name,  this  31st  day  of  October,  A.  D.  1833. 

ENOCH  CLOUD. 

Maryland,  Cecil  county,  ss. — I  hereby  certify  that  Enoch  Cloud, 
Esq.,  by  whom  the  annexed  certificate  appears  to  have  been  made, 
and  whose  name  is  thereto  subscribed,  is,  and  was  at  the  time  the 
said  certificate  appears  to  have  been  made,  chief  justice  of  the  or- 
phan's court  of  Cecil  county,  Maryland  ;  and  to  all  whose  acts  as 
such  due  faith  and  credit  are  and  ought  to  be  given,  as  well  in 
courts  of  justice  as  thereout.  In  testimony  whereof  I  have  hereunto 
set  my  hand  and  seal  of  office,  this  1st  day  of  November  1833. 

r        -,  HENRY  D.  MILLER, 

Clerk,  Orphan's  Court,  Cecil  County. 
Which  was  objected  to,  but  admitted  and  exception  taken. 

They  then  offered  a  deed  of  conveyance,  dated  the  30th  of  October 
1833,  from  Mary  Gilpin  to  Nicholas  Altemus,  acknowledged  before 
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J.  B.  Eccleston,  an  associate  judge  of  Cecil  county  court.     Ob- 
jected to,  but  admitted  and  exception  taken. 

Tbey  then  read  a  copy  of  the  will  of  Joseph  G.  Partridge,  dated 
the  lOih  of  April  1822,  proved  in  Baltimore  county  on  the  19th  of 
May  1831. 

Plaintiffs  then  offered  a  deed  of  conveyance  of  the  2d  of  Novem- 
ber 1833  from  John  Partridge  and  Mary  Partridge,  of  the  city  of 
Baltimore,  to  Nicholas  Altemus,  purporting  to  be  acknowledged  be- 
fore John  Purviance,  one  of  the  associate  judges  of  Baltimore,  and 
certified  as  follows : 

State  of  Maryland,  Baltimore  city,  ss. — Be  it  remembered,  that  on 
the  2d  day  of  November  1833,  personally  appeared  before  the  sub- 
scriber, one  of  the  associate  judges  of  Baltimore  county  court,  John 
Partridge  and  Mary  Partridge,  parties  grantors  within  named,  and 
acknowledged  the  within  deed  or  instrument  of  writing,  to  be  their 
act  and  deed,  according  to  the  intent  and  meaning  thereof.  Taken 
and  certified  by 

JOHN  PURVIANCE. 

State  of  Maryland,  Baltimore  city,  ss. — Certificate  of  Thomas  Kell, 
clerk  of  Baltimore  county  court,  under  his  seal  of  office,  that  John 
Purviance  was  and  is  an  associate  judge  of  the  sixth  judicial  district 
of  Maryland,  2d  of  November  1833. 

Objected  to,  but  admitted  and  exception  taken. 

The  record  of  an  indictment  to  December  sessions  1814,  on  a  pro- 
secution by  Hannah  M'Geary  against  Fanny  Kiskaden,  was  then 
read,  and  the  plaintiffs  offered  to  prove  by  Mr  Bryan,  that  he  was 
one  of  the  grand  jury  that  found  the  bill,  that  Criswell  was  before 
them,  that  the  complaint  was  against  Leany  and  Kiskaden,  that  he, 
Criswell,  said  he  was  under  a  lease  from  Mr  Stanard,  but  no  lease 
was  shown.  He  said  it  was  a  piece  of  land  where  one  Kimpton 
lived,  and  he  wanted  to  get  Fanny  off  it.  This  was  objected  to  by 
defendants,  but  the  court  admitted  it,  and  exception  was  taken. 

Plaintiffs  then  offered  a  paper  purporting  to  be  a  certificate  from 
the  orphan's  court  in  Cecil  county,  Maryland,  dated  13th  September 
1834,  that  on  the  10th  of  October  1808,  Mary  H.  Gilpin  was  ap- 
pointed guardian,  &c.  Certified.  Objected  to  by  defendants,  but 
admitted  and  exception  taken. 

Plaintiffs  then  offered  in  evidence  a  power  of  attorney  from  Mary 
H.  Gilpin,  of  Cecil  county  in  Maryland,  guardian  of  Joseph,  Mary, 
Henry,  John  and  William  Gilpin,  heirs  of  John  Gilpin,  dated  21st 
February  1818,  purporting  to  have  been  acknowledged  before  James 
Purnell,  a  justice  of  the  peace  in  Cecil  couniy,  and  with  an  affidavit 
thereto  annexed,  made  by  Zebulon  Rudolph,  the  subscribing  wit- 
ness, before  Ezekiel  Chambers,  chief  judge,  certified  as  follows: 

Maryland,  ss. — Be  it  remembered,  that  on  this  18th  day  of  Feb- 
ruary 1835,  personally  appeared  Zebulon  Rudolph,  whose  name  ap- 
pears as  a  subscribing  witness  to  the  foregoing  letter  of  attorney, 
before  me  the  subscriber,  chief  judge  of  the  second  judicial  district 
of  Maryland,  composed  of  the  counties  of  Cecil,  Kent,  Queen  Anne 
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and  Talbot,  and  made  oath  on  the  holy  evangels  of  Almighty  God, 
that  he  did  see  Mary  H.  Gilpin,  the  party  thereto  (now  named 
Mary  H.  Henderson),  sign,  seal  and  as  her  act  and  deed  deliver 
the  above  and  foregoing  letter  of  attorney  to  and  in  favour  of  Daniel 
Stanard,  Esq.,  and  at  the  time  of  her  doing  so,  the  deponent  did  sub- 
scribe his  name  as  a  witness  thereto.  I  do  further  certify,  that  the 
foregoing  certificate,  signed  by  James  Sewell,  clerk,  is  in  due  form 
of  law  and  subscribed  by  the  proper  officer,  and  that  full  faith  and 
credit  ought  to  be  given. 

EZEKIEL  CHAMBERS. 

State  of  Maryland,  Cecil  county,  ss. — I  hereby  certify  that  the 
honourable  Ezekiel  H.  Chambers,  Esq.,  who  appears  to  have  taken 
and  signed  the  above  affidavit,  was  at  the  time  of  the  taking  and 
signing  thereof  and  since  hath  been  and  still  is  chief  judge  of  the 
second  judicial  district  of  the  slate  of  Maryland,  composed  of  the 
counties  of  Cecil,  Kent,  Queen  Anne  and  Talbot,  duly  commissioned 
and  qualified ;  and  to  all  his  acts  as  such,  full  faith  and  credit  are  and 
ought  to  be  given  as  well  in  courts  of  justice  as  thereout.  In  testi- 
mony whereof  I  have  hereto  subscribed  my  name  and  affixed  the 
seal  of  my  office,  this  20th  day  of  February,  A.  D.  1833. 

[L.  s.]  JAMES  SEWELL,  Clerk,  Cecil  County  Court. 

Which  being  objected  to,  was  rejected  by  the  court. 

The  plaintiffs  then  again  offered  the  same,  accompanied  by  an 
offer  to  prove  by  Dr  John  Gilpin,  that  his  mother  Mary  H.  Gilpin,  the 
grantor  therein  named,  and  Zebulon  Rudolph,  the  subscribing  wit- 
ness, are  residents  of  Elkton  in  the  state  of  Maryland  ;  that  he  is  not 
acquainted  with  the  handwriting  of  Rudolph,  but  that  the  signature 
of  Mary  H.  Gilpin  to  the  same  is  the  proper  handwriting  of  his 
mother.  Whereupon  the  counsel  for  the  defendants  objected  to  the 
same,  and  the  objection  being  overruled  by  the  court,  the  counsel  of 
defendants  excepted. 

Dr  John  Gilpin  then  testified  :  I  think  Zebulon  Rudolph  lived  in 
Elkton  in  1818.  He  has  a  farm  near  the  town  ;  am  not  acquainted 
with  his  handwriting;  am  acquainted  with  the  handwriting  of  my 
mother,  Mary  H.  Gilpin,  and  believe  this  to  be  her  signature. 

Power  of  attorney  then  read. 

Daniel  Stanard,  Esq.,  deposed  :  After  receiving  the  power  of  at- 
torney, I  had  several  conversations  with  Criswell  and  told  him  the 
tract  of  land  belonged  to  the  minor  children  of  Mr  Gilpin  of  Mary- 
land. I  told  him  to  stay  on  it  and  take  good  care  of  it  and  commit 
no  trespass  and  pay  the  taxes:  he  said  he  would  do  so.  I  think  this 
conversation  was  within  a  year  after  I  had  received  the  power  of  at- 
torney. The  road  from  Indiana  to  Armagh  passed  this  land.  I  had 
several  conversations  with  him.  I  think  I  did  not  show  him  the 
power  of  attorney,  nor  do  I  recollect  I  told  him  that  I  had  power  to 
lease  the  land,  but  I  told  him  I  had  power  to  act  in  their  behalf.  I 
was  at  the  house  of  Mr  Criswell  with  Dr  Gilpin,  and  introduced  him 
as  one  of  the  persons  who  had  an  interest  in  the  land,  and  as  one  of 
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the  minors  that  I  represented  to  him  before  as  owners.  A  good  deal 
was  said  about  the  land,  some  of  the  family  spoke  of  holding  it,  but 
Mr  Criswell  said  little.  I  mentioned  some  conversation  I  had  with 
Mr  Criswell,  when  the  suit  was  brought  against  Fanny  Kiskaden 
by  Thomas  Gilpin.  I  think  Mr  Criswell  was  the  first  person  from 
whom  I  heard  the  lands  belonged  to  the  Gilpins.  I  observed  to  him, 
that  when  I  brought  the  suit  in  the  name  of  Thomas  Gilpin,  he  had 
told  me  to  bring  it,  and  that  he  would  take  care  of  the  land  for  the 
owners,  and  that  he  told  me,  after  that  suit,  he  had  got  possession  of 
the  whole  land  and  would  take  care  of  it  for  the  owners  and  pay  the 
taxes. 

1  do  not  think  I  ever  went  there  expressly  for  the  purpose  of  doing 
any  thing  about  this  land,  but  called  there  once  or  twice  on  my  way 
to  or  from  Armagh.  I  spoke  to  him,  representing  myself  as  the  agent 
of  Mary  H.  Gilpin  on  behalf  of  her  minor  children. 

Cross-examined.  I  do  not  know  how  the  suit  came  to  be  brought 
in  the  name  of  T.  Gilpin.  It  was  but  for  the  purpose  of  turning 
them  (Kiskaden  and  Leaden)  out  of  possession,  and  that  Criswell 
might  get  it..  It  appeared  to  me  Criswell  appeared  to  think  I  was 
the  agent  of  the  Gilpins,  but  I  was  not  then  the  agent  of  the  Gilpins 
who  now  claim  the  land. 

Plaintiffs'  points. 

The  court  are  requested  to  charge  the  jury  :  1st.  That  if  they  be- 
lieve John  Criswell  did  not  claim  the  land  in  dispute  adverse  to  the 
holders  of  the  original  title,  the  plaintiffs  are  not  barred  from  the  re- 
covery of  any  part  of  the  land. 

2d.  That  if  they  believe  the  possession  of  John  Criswell  was  ad- 
verse to  the  owners  of  the  original  title ;  yet  the  plaintiffs  are  not 
barred  by  the  statute  of  limitations,  except  as  to  such  part  of  the 
land  as  he  had  cleared  and  inclosed  in  fence  twenty-one  years  before 
the  entry  of  Dr  John  Gilpin. 

3d.  That  if  John  Criswell  occupied  the  tract  of  land  in  dispute  by 
permission  of  the  heirs  of  John  Gilpin,  from  the  year  1819,  his  pos- 
session is  not  protected  by  the  statute  of  limitation. 

Defendants'  points: 

1st.  The  court  is  requested  to  charge  the  jury,  that  if  they  believe 
the  defendant  entered  on  the  land  in  1803,  claiming  the  same  as 
his  own,  and  has  continued  to  reside  thereon  ever  since,  extending 
his  improvements,  paying  the  taxes  assessed  thereon  ;  and  that  the 
plaintiff,  or  those  under  whom  he  claims,  did  not  cause  the  same  to 
be  taxed  to  them,  nor  did  they  or  any  of  them  pay  said  taxes,  or 
any  part  of  (hem,  an  ouster  may  and  ought  to  be  presumed,  and 
the  defendants  are  therefore  protected  by  the  statute  of  limita- 
tions. 

2d.  Also,  that  if  they  believe  Rachel  Gilpin  died  in  1802  without 
issue,  and  that  John  Gilpin  died  in  1808,  and  that  adverse  possession 
was  taken  by  the  defendant  in  1803  or  1804,  and  has  continued 
ever  since,  the  plaintiff  is  barred  by  the  act  of  limitations,  not  with- 
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standing  there  might  have  been  subsequent  disabilities  arising  from 
infancy  or  coverture  in  any  of  those  under  whom  the  plaintiffs 
claim. 

3d.  Also,  if  the  jury  believe  that  the  defendant  did  not  enter  on 
the  land  in  controversy,  under  any  contract  with  Joseph  Gilpin,  or 
those  claiming  under  him,  that  such  entry  followed  up  as  it  has 
been  by  possession,  &c.  was  adverse  to  the  right  of  those  under 
whom  the  plaintiffs  claim,  and  the  defendants  are  protected  by  the 
statute  of  limitations. 

4th.  Also  that  the  jury  may  and  ought  to  presume  the  entry  and 
possession  of  the  defendant  to  have  been  adverse  to  the  right  under 
which  the  plaintiffs  claim,  from  the  circumstance  of  his  making 
large  and  valuable  improvements,  and  paying  the  taxes. 

5th.  That  any  declarations  made  about  buying  from  legal  owners, 
or  keeping  possession,  or  the  like,  can  have  no  effect  against  the 
title  acquired  by  the  long  possession  and  other  facts  proved  in  the 
case. 

Charge  of  the  court  (Young,  President). 

The  plaintiffs  have  exhibited  what  is  termed  a  good  legal  title  to 
the  lands  in  question  :  objections  were  taken  to  certain  evidence  ad- 
duced in  support  of  this  title,  but  this  court  having  admitted  it,  the 
defendants  may,  if  so  advised,  have  our  opinion  reviewed  in  the 
supreme  court,  and  if  adjudged  erroneous,  be  set  right  by  that  court. 
Regarding  therefore  the  legal  title  of  the  plaintiffs  to  recover  on  the 
evidence,  the  defendants  have  set  up  on  their  part  what  is  termed 
an  equitable  title,  by  actual  settlement  on  the  place,  and  extensive 
improvements  thereon,  commencing  about  thirty  years  before  the 
institution  of  the  present  suit,  and  the  payment  of  taxes  for  various 
years  from  the  year  1808  inclusive.  Their  counsel  in  addressing 
you  on  the  whole  of  the  evidence  rely  principally  on  those  facts,  and 
the  operation  of  the  act  of  limitations  passed  in  the  year  1785; 
which,  it  is  contended,  are  a  bar  to  the  recovery  of  the  tract,  or  any 
part  of  it,  by  the  plaintiffs.  On  this  subject  we  have  been  requested 
to  charge  you  in  point  of  law,  by  five  distinct  propositions  on  the 
part  of  the  defendants.  Before  I  proceed  to  give  an  opinion  on  these 
several  propositions,  I  will  state  briefly  the  substance  of  the  whole 
evidence.  The  plaintiffs'  title  is  founded  on  a  patent  to  Joseph 
Gilpin,  dated  the  14th  of  February  1775.  By  his  last  will  he  de- 
vised the  premises  to  his  daughter  Rachel,  who  appears  to  have  died 
intestate  and  unmarried.  The  property  then  descended  to  her  five 
brothers  and  sisters,  then  surviving.  Two  of  them  died  unmarried 
and  intestate;  a  third,  Elizabeth,  although  married,  left  no  issue, 
and  died  intestate.  The  two  others,  John  and  Mary,  then  became 
seised  or  entitled  to  the  whole  tract  as  tenants  in  common.  John 
died  intestate,  leaving  five  children,  viz.  Joseph,  who  devised  to  Mary 
his  sister  all  his  estate  for  life,  and  on  her  decease  to  his  three  bro- 
thers Henry,  John  and  William,  by  will  dated  the  7th  of  June 
1832.  She  afterwards,  on  the  30th  of  October  1833,  acquired  the 
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right  to  their  remainder  of  the  land,  and  thus  acquired  a  moiety  of 
the  whole,  and  conveyed  the  same  to  Nicholas  Altemus,  one  of  the 
plaintiffs.  It  appears  that  Mary,  the  daughter  of  the  patentee,  suc- 
ceeded to  the  other  moiety,  and  was  married  to  James  Partridge, 
leaving  one  son,  named  Joseph  G.,  who  by  his  last  will,  dated  the 
16th  of  April  1822,  devised  to  his  father,  James,  in  trust  for  the  use 
of  Mary,  John,  Henry  and  Jane,  all  his  estate,  real  and  personal, 
with  certain  powers  to  dispose  of  the  same,  which  do  not  appear  to 
have  been  executed.  It  appears  that  ihe  executor  and  trustee  died 
some  years  ago.  A  deed  from  John  and  Mary  to  the  plaintiff  Alte- 
mus, for  their  interest,  has  been  given  in  evidence  ;  thus  he  became 
the  legal  owner  of  their  share,  and  his  brother  Henry  and  sister 
Jane  have  been  joined  with  him  in  the  present  suit  to  recover  their 
respective  interests  in  the  whole  tract.  In  support  of  the  defendants' 
claim  by  occupation  under  the  limitation  act  the  proof  has  been  clear 
that  it  commenced  in  the  fall  of  1803,  and  extensive  improvements 
have  been  since  made  thereon,  besides  paying  taxes  on  half  the  tract 
for  some  years,  and  on  the  whole  or  the  most  of  it  since  the  year 
1808.  There  is  no  testimony  of  his  having  paid  previous  taxes,  nor 
can  it  be  presumed  that  the  defendants  did  pay  any  of  them.  There 
is  some  testimony  of  another  improvement  on  the  same  tract  by 
other  persons  before  the  defendants'  entry  on  it;  and  that  in  1813  or 
1814  part  of  it  was  entered  on  by  one  Leany  and  a  woman  of  the  name 
of  Kiskaden,  adverse  to  Criswell,  and  that  an  indictment  was  pre- 
ferred against  F.  Kiskaden  by  him  for  an  assault  and  battery  on  him, 
at  December  sessions  1814,  and  on  his  examination  before  the  grand 
jury,  the  witness,  Mr  Bryan,  (being  a  member  of  that  body)  stated 
the  tract  in  question  belonged  to  some  person  or  persons  named 
Gilpin.  It  appears  that  on  some  occasions  he  claimed  the  whole 
tract,  and  on  others  not.  I  am  of  opinion  however  that  mere  claim 
to  land  to  which  another  has  a  complete  legal  title,  in  the  absence 
of  the  owner,  especially  if  a  minor  living  at  a  great  distance  and 
totally  ignorant  of  such  claim,  ought  not  to  be  regarded  with  much 
favour.  The  owner  by  such  a  title  has  a  constructive  possession  in 
the  whole ;  he  may  indeed  be  disseised  of  it  by  another,  and  the 
constructive  possession  in  the  owner  affected  to  the  extent  of  the 
actual,  possession  taken  by  the  disseisor,  although  regarded  by  the 
law  as  a  trespasser ;  and  if  the  owner  being  of  full  and  mature  age, 
which  is  twenty-one  years,  will  lie  by  and  acquiesce  without  entry 
on  the  land  to  avoid  the  disseisor  and  prosecute  his  right,  within  the 
period  required  by  law  for  that  purpose,  which  by  our  act  of  assem- 
bly is  twenty-one  years  from  the  commencement  of  the  disseisin, 
the  law  will  begin  to  operate.  If,  for  instance,  the  entry  was  into  a 
tenement  or  house,  with  cleared  or  improved  land  adjoining  the 
same,  the  disseisin  will  relate  to  the  time  of  the  actual  dissseisin. 
But  if  the  entry  by  way  of  disseisin  was  on  a  tract  of  land  held  by  a 
legal  title,  without  any  previous  actual  possession  by  the  owner  or 
some  person  in  his  behalf,  the  disseisor  acquires  a  right  to  only  so 
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much  of  the  land  as  he  shall  have  taken  actual  possession  of  twenty- 
one  years  previous  to  the  period  of  the  owner  coming   forward  to 
maintain    his  title,  by  entry   either  personally    or   by  authorizing 
another  to  do  so  in  his  behalf;  and  in  case  of  the  person  in  posses- 
sion refusing  to  give  it  up,  which  would  be  full  evidence  of  holding 
adversely  to  the  owner,  in  that  case,  unless  an  entry  by  the  principal 
or  his  agent  be  continued  from  year  to  year,  the  owner  is  bound  to 
institute  his  suit  at  law  against  the   party  in    actual   possession. 
This  I  consider  to  be  the  good  ancient  law  of  the  land  ;  and  although 
it  has  been  somewhat  disturbed  by  new  fangled  notions,  and  in  some 
places  by  popular  prejudices,  I  think  it  on  the  whole  the  safest  and 
best  for  the   public  interest,  as  well  as  that  of  individuals.     The 
weight  of  all  the  decisions  in  our  supreme  court,  that  of  many  other 
states  as  well  as  that  of  the  highest  tribunal,  that  of  the  supreme 
courts  of  all  the  states,  is  to  support  the  rights  of  private  property,  in 
opposition  to  all  violation  of  it  by  trespassers  or  wrong  doers.     It  is 
contended  for  the  defendants  that  Criswell's  entry  in  1804  was  a 
disseisin  of  the  whole  tract,  and  that  it  thus  extends  to  all  the  land 
opened  and  cultivated  since  that  year  until  now,  which  appears  to 
amount  to  one  hundred  and  twenty  acres.     But  if  any  part  of  this 
quantity  was  not  cleared  twenty-one  years  before  the  present  suit, 
so  far  his  claim  would  fail,  even  if  the  rights  of  minors  had  not  been 
in  question.     It  is  contended  that  the  payment  of  taxes,  independent 
of  improvements,  gives  the  defendant  Criswell  a  right  to  hold  the 
land,  and  is  a  kind  of  evidence  of  adverse  possession.     A  late  case 
has  been  cited  apparently  favourable  to  that  opinion  ;  but  howsoever 
respectable  the  judge  is  who  broached  it,  the  circumstances  of  that 
case  differ  materially  from  the  present  one.     Here  the  grounds  taken 
for  raising  an  adverse  possession  to  the  real  owners  are  removed  by 
the  testimony  of  several  witnesses,  particularly  by  that  of  Mr  Stan- 
ard,  to  whom  a  letter  of  attorney,  from  Mary  Gilpin,  the  guardian  of 
her  minor  children,  was  sent,  it  may  be  presumed  shortly  after  its 
date,  the  21st  of  February  1818.     This  ought  to  be  regarded  as 
what  the  law  terms  an  attornment  or  express  recognition  of  the  title 
of  these  minors  to  the  land,  or  at  least  such  a  portion  thereof  as  they 
then  had  a  legal  right  to  have,  and  which  carries  with  it  a  construc- 
tive possession  to  the  whole  not  then  cleared,  as  well  as  to  what  was 
then  in  the  actual  possession  of  Criswell.     He  then  became  a  tenant 
at  will,  which  is  now  regarded  as  from  year  to  year,  subject  to  the 
payment  of  taxes,  as  most  leases  in  newly  settled  countries  are, 
without  any  .particular  rent.     Such  a  contract  was  not  binding  on 
Mary,  the  wife  of  James  Partridge,  if  she  was  then  living,  or  on  her 
son,  Joseph  G.,  who  it  appears  was  then  living ;  but  their  silence 
amounts  to  an  acquiescence  in  what  had  been  done  by  Mary  Gilpin, 
whose  acts  as  guardian  for  her  children,  by  her  attorney,  Mr  Stan- 
ard,  are  available  to  all  having  right  under  the  original  patentee. 
The  entry  of  John  Gilpin  on  the  land  in  1828,  Mr  Criswell  showing 
hina  the  lines  of  the  tract,  his  offer  to  buy  at  one  time  for  2  dollars 
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an  acre,  and  at  another  as  he  believes  for  2  dollars  and  50  cents,  tend 
to  show  that  whatever  his  first  intentions  were  he  did  not  claim  or 
hold  adversely  to  the  true  owners.  It  appears  that  he  held  out  to 
other  persons  a  wish  or  intention  to  buy.  To  one  of  them  regretting 
that  he  had  been  disappointed,  and  applying  an  angry  epithet  to  the 
plaintiff,  Altemus — His  purchase  may  be  regarded  as  unneigh- 
bourly.  Be  that  as  it  may,  it  was  not  contrary  to  any  law  of  this 
state.  When  he  agreed  to  keep  possession  of  the  tract  under  Mary 
Gilpin,  paying  the  taxes  according  to  the  testimony  of  Mr  Stanard, 
which  is  not  contradicted,  which  was  within  a  year  after  he  had 
received  the  power  of  attorney,  and  as  he  further  testified  he  had  at 
different  periods  seen  Criswell  and  talked  on  the  subject,  the  act 
of  limitations  then  ceased  to  run  against  the  plaintiffs  as  to  the 
whole.  If  informed  of  this  by  the  agent  they  would  doubtless  come 
to  the  conclusion  that  their  rights  were  safe.  If  Mr  Criswell  had, 
instead  of  agreeing  to  hold  on,  declared  to  Mr  Slanard  that  he  would 
not  on  such  terms,  or  any  other,  but  would  keep  possession  adversely 
and  on  his  own  claim,  such  as  it  was,  the  case  would  have  had  a 
different  aspect.  The  consequence,  at.  least  the  probable  effect, 
would  have  been  the  institution  of  an  action  of  ejectment  to  recover 
possession,  in  which  neither  it,  not  being  beyond  eighteen  years  from 
the  time  of  defendants'  entry,  or  the  payment  of  a  few  years'  taxes, 
would  have  afforded  the  shadow  of  a  title  under  the  limitation  act, 
even  if  there  had  been  no  minors  in  the  case.  As  to  their  rights  the 
law  is  especially  careful.  To  wrong  or  oppress  the  widow  or  the 
fatherless  is  regarded  by  the  divine  law  the  highest  degree  of  injus- 
tice ;  courts  and  juries  therefore  ought  to  be  very  careful  in  admin- 
istering their  duty  where  those  interests  are  at  stake.  I  might  here 
leave  the  whole  case  to  you,  but  it  being  my  duty  to  notice  the  pro- 
positions of  the  defendants'  counsel,  I  proceed  to  give  the  following 
answers : 

As  to  the  first  point,  I  am  of  opinion  that  from  the  circumstances 
stated,  connected  with  the  evidence  on  the  part  of  the  plaintiffs,  no 
ouster  ought  to  be  presumed,  and  therefore  the  defendants  are  not 
protected  by  the  act  of  limitations. 

2d.  The  plaintiffs  are  not  barred  from  a  recovery  by  the  limitation 
act  by  the  circumstances  slated  in  this  proposition.  There  is  no 
direct  testimony  as  to  the  time  of  Rachel's  death.  Then,  as  1  have 
already  observed,  the  act  of  limitations  ceased  to  operate  after  the 
year  1818,  if  you  believe  the  testimony  of  Mr  Stanard. 

3d.  As  to  any  contract  such  as  is  mentioned  in  this  proposition, 
this  depends  principally  on  the  testimony  of  Mr  Slanard,  as  lo  which 
I  have  already  given  you  my  opinion.  You  will  form  your  own. 
But  independent  of  ihis  testimony,  if  you  are  satisfied  that  the  five 
children  of  John  Gilpin,  at  the  time  testified  to  by  Dr  Gilpin,  who 
is  one  of  ihem,  cannot  be  supposed  mistaken  on  the  subject,  the  de- 
fendants, as  to  the  moieiy  claimed  by  Criswell,  are  not  protected  by 
the  limitation  act. 
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4th.  This  presumption  does  not  legally  arise  from  the  circum- 
stances mentioned,  as  I  have  before  slated  in  my  charge  to  the  jury. 

5th.  The  declarations  of  a  party  against  his  own  interest,  espe- 
cially to  persons,  or  their  lawful  agents,  having  an  opposite  interest, 
are  always  entitled  to  great  weight,  while  those  in  favour  <Jf  his  own 
interests  are  entitled  to  little  if  any  weight  whatever. 

To  this  opinion  and  the  answers  of  the  court  to  the  several  propo- 
sitions the  defendants'  counsel  excepted,  and  requested  the  court  to 
sign  this  bill  of  exceptions,  which  is  done  accordingly. 

Alexander,  for  plaintiffs  in  error,  cited,  3  Penns.  Rep.  134 ;  10  Serg. 
fy  Rawle  306  ;  17  Serg.  fy  Rawle  356  ;  3  Watts  69. 

Bujfmgton,  for  defendants  in  error,  cited,  1  Watts  110;  3  Serg.  4* 
Rawle  381;  3  Penns.  Rep.  134;  5  Watts  365,  386. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  matter  assigned  for  error  is  the  bill  of  ex- 
ception to  the  opinion  of  the  court,  below,  admitting  a  certified  copy 
of  Joseph  Gilpin's  will  to  be  read  in  evidence  to  the  ]ury.  The  ob- 
jection to  its  being  read  was,  that  it  did  not  come  within  the  provi- 
sions of  the  acts  of  congress  making  certified  copies  of  matters  placed 
on  record  in  one  state,  in  conformity  to  the  laws  thereof,  admissible 
in  evidence  so  as  to  entitle  them  to  the  same  faith  and  credit  in 
every  other  state  that  they  have  in  the  state  where  the  record  is, 
when  authenticated  in  the  manner  thereby  prescribed.  The  act  of 
congress  of  the  26th  of  May  1790  provides  for  the  authentication  of 
the  acts  of  the  legislatures  of  the  several  states,  and  the  records  and 
judicial  proceedings  of  the  courts  thereof.  After  which  the  supple- 
ment thereto  of  the  27lh  of  March  1804  was  passed,  making  all 
records  and  exemplifications  of  office  books,  which  are  or  may  be  kept 
in  any  public  office  of  any  state,  not  appertaining  to  a  court,  admissi- 
ble evidence  in  any  other  state,  when  attested  by  the  keeper  of  the 
said  records  or  books  and  the  seal  of  his  office  thereto  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of  the  presiding  justice 
of  the  court  of  the  county  or  district,  as  the  case  may  be,  in  which 
such  office  is  or  may  be  kept,  that  the  attestation  is  in  due  form  and 
by  the  proper  person.  The  certified  copy  of  Joseph  Gilpin's  will, 
whether  the  office  of  register  of  wills  in  Maryland  appertains  to  the 
orphan's  court  or  not,  would  seem  to  be  authenticated  in  such  man- 
ner as  to  entitle  it  to  be  read  in  evidence  in  the  court  below.  It  is 
certified  or  attested  by  the  register  of  wills  of  Cecil  county,  Mary- 
land, under  the  seal  of  his  office  ;  to  which  there  is  subjoined  the  cer- 
tificate of  the  chief  judge,  Enoch  Cloud,  of  the  county  of  Cecil,  Ma- 
ryland, under  his  hand,  showing  that  the  attestation  of  the  register 
is  in  due  form  and  by  the  proper  officer,  with  the  certificate,  also,  of 
the  clerk  of  the  said  orphan's  court,  under  his  hand  and  seal  of  office, 
that  Enoch  Cloud  was,  at  the  time  of  giving  his  certificate,  the  chief 
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judge  of  said  court:  and  the  said  orphan's  court  being  a  "county 
court,"  or  court  of  Cecil  county,  wherein  the  record  of  the  will  was 
kept,  and  Enoch  Cloud  chief  judge  of  it,  he  may  very  fairly,  in  the 
absence  of  any  thing  showing  the  contrary,  be  regarded  as  the  "pre- 
siding justice"  of  the  court  of  that  county,  according  to  the  language 
of  the  act  of  1804.  From  the  form  of  the  certificate  of  the  chief 
judge  here,  however,  I  would  infer  that  the  office  of  register  of  wills, 
in  Maryland,  does  not  necessarily  appertain  to  the  orphan's  court ; 
because,  beside  certifying  that  the  register's  attestation  is  in  due 
form,  he  has  superadded  that  it  is  also  by  the  proper  person,  which 
latter  clause  seems  to  be  required  only  where  the  office  does  not  ap- 
pertain to  any  court.  But  supposing  it  is  not  authenticated  in  the 
manner  and  form  required  by  the  acts  of  congress,  or  that  it  does  not. 
come  within  the  provisions  thereof,  so  as  to  entitle  it  to  the  same 
faith  and  credit  that  would  be  given  to  it  in  Maryland,  still  we  think 
it  was  admissible  as  prima  facie  evidence  at  least,  according  to  the 
principle  of  Baker  v.  Field,  2  Yeates  532,  and  Ralston  v.  Cummins, 
cited  there. 

The  second  matter  assigned  for  error  is  also  a  bill  of  exception  to 
the  opinion  of  the  court,  admitting  a  deed  of  conveyance  appearing 
to  have  been  made  in  the  state  of  Maryland,  dated  the  30th  of  Oc- 
tober 1833,  by  Henry  H.  Gilpin,  John  Gilpin  and  William  H.  Gil- 
pin  to  Mary  Gilpin,  transferring  to  her  their  interest  in  the  land  in 
dispute.  The  objection  to  its  being  read  in  evidence  was,  that  it 
was  not  acknowledged  nor  proved,  and  one  or  the  other  certified  to 
have  been  done  before  and  by  a  proper  officer,  in  the  manner  re- 
quired by  our  acts  of  assembly,  so  as  to  render  it  admissible  in  evi- 
dence, without  the  execution  thereof  being  first  proved  as  directed 
by  the  rules  of  the  common  law. 

It  is  perfectly  clear,  that  if  this  deed  had  been  certified  by  one  of 
the  associate  judges,  under  his  hand,  of  any  county  of  this  state,  to 
have  been  acknowledged  before  him  by  the  grantors  therein  named, 
it  would,  without  more,  according  to  the  express  provisions  of  the 
act  of  the  13th  of  April  1791,  have  been  entitled  to  be  recorded,  and 
consequently  have  become  admissible  in  evidence  without  further 
proof  of  its  execution.  Then,  by  the  first  section  of  the  act  of  the 
23d  of  March  1819  it,  is  enacted,  among  other  things,  that  all  bar- 
gains and  sales,  deeds,  conveyances  and  other  instruments  of 
writing  concerning  any  lands  or  hereditaments  lying  within  the 
state,  made  thereafter  out  of  the  state,  and  duly  acknowledged  by 
the  party  or  parties  executing  the  same,  or  proved  by  the  oath  or  af- 
firmation of  one  or  more  of  the  subscribing  witnesses  thereto,  before 
any  one  of  the  judges  of  the  courts  of  common  pleas  of  any  state  OK 
territory  within  the  United  States,  and  so  certified  under  the  hand  of 
the  said  judge  and  seal  of  the  court,  shall  be  as  valid  to  all  intents  and 
purposes,  and  shall  have  the  like  effect  and  be  in  like  manner  entitled 
to  be  recorded  as  if  they  had  been  made  and  acknowledged  and  certi- 
fied in  conformity  to  any  law  of  the  commonwealth.  Here  the  ac- 
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knowledgement  of  the  deed  in  question,  according  to  the  certificate 
thereof,  appears  to  have  been  made  before  a  judge  of  the  court  of 
Cecil  county,  in  the  state  of  Maryland,  which  is  a  court  of  common 
pleas  of  that  state.  He  has  certified  the  fact  of  its  being  acknow- 
ledged by  the  parties  executing  the  deed  before  him,  under  his  hand 
and  the  seal  of  the  said  court.  This  brings  it  within,  as  it  were,  ihe 
very  letter  as  well  as  the  meaning  of  the  act  of  1819. 

The  third  and  fourth  bills  of  exception  each  present  the  same 
question  as  the  last  or  second,  and  are  therefore  disposed  of  in  the 
same  way. 

The  fifth  bill  of  exception,  which  is  the  next  error  assigned,  was 
taken  to  the  opinion  of  the  court  below,  admitting  the  testimony  of 

• Bryan,  who  was  a  member  of  the  grand  jury  at  December 

session  of  the  court  of  quarter  sessions  of  Indiana  county  1814,  in 
order  to  prove  that  John  Criswell,  one  of  the  defendants  below,  was 
produced  as  a  witness  before  the  grand  jury  during  that  session  of 
ihe  court  of  quarter  sessions,  on  a  bill  of  indictment  against  a  certain 
Fanny  Kiskaden,  and,  inter  alia,  testified  that  he  held  the  land  in 
dispute  under  a  lease  from  Mr  Stanard.  By  other  evidence  given  on 
the  trial  of  the  cause  it  appeared  that  Mr  Stanard  had  a  letter  of  at- 
torney from  Mary  Gilpin,  dated  in  February  1818,  executed  by  her 
as  the  guardian  of  her  children,  then  in  their  minority,  from  whom 
Altemus,  one  of  the  plaintiffs  below,  has,  since  they  attained  full 
age,  derived  by  purchase  his  claim  to  the  land;  and  that  Criswell 
considered  Mr  Stanard  the  agent  of  the  Gilpins,  whom  he  regarded 
as  the  owners  of  the  land  before  that;  though  Mr  Stanard  testified 
that  in  fact  he  was  not  so,  yet  it  appeared  to  him  that  Criswell 
thought  he  was  at  the  time  of  the  indictment,  if  not  before.  The  testi- 
mony of  Bryan,  therefore,  would  seem  to  have  been  material,  or  at 
least  not  irrelevant,  as  it  tended  to  prove  that  Criswell  did  not,  at  the 
time,  hold  the  possession  of  the  land  adversely  to  the  Gilpins,  whose 
right  to  it  he  seemed  to  consider  indisputable.  It  was  said  that  no  such 
lease  was  produced,  which  would  have  been  better  evidence  of  the 
fact;  nor  yet  was  any  account  given  of  it,  showing  that  it  was  lost, 
destroyed  or,  for  any  other  reason,  could  not  be  produced.  In  reply 
to  this,  however,  it  is  sufficient  to  say,  that  it  did  not  appear  from 
what  Criswell,  in  giving  evidence,  said,  that  it  was  in  writing;  for 
aught  that  was  proved  to  have  been  said  by  him,  it  might  have  been 
a  verbal  lease.  But  even  if  it  had  been  declared  by  Criswell  to  be 
in  writing,  I  do  not  see  that  it  would  have  imposed  the  production 
of  it  upon  the  plaintiffs  below  ;  because  whether  he  had  ever  taken 
such  lease  or  not,  his  declaration  that  he  had,  was  evidence  against 
him  without  it,  inasmuch  as  it  went  to  show  that  he  did  not  then 
hold  the  land  adversely,  but  in  subordination  to  the  title  of  the  Gil- 
pins.  The  evidence  was  therefore  properly  admitted. 

The  sixth  exception  was  to  the  admission  of  a  certificate,  duly  au- 
thenticated, as  it  would  seem,  from  the  orphan's  court  of  Cecil 
county,  in  the  state  of  Maryland,  showing  the  appointment  of  Mary 
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H.  Gilpin  by  that  court  on  the  10th  of  October  1808,  guardian  of  the 
children  of  John  Gilpin,  her  late  husband  and  herself,  being  then  in 
their  minority,  and  from  whom  Altemus  derived  his  claim  to  the 
land  after  they  arrived  at  the  age  of  majority.  We  perceive  no  good 
objection  to  this  evidence :  on  the  contrary,  we  think  it  was  admis- 
sible and  pertinent,  because  it  tended  to  prove  that  she,  in  giving  to 
Mr  Stanard  a  letter  of  attorney,  as  guardian  of  her  children,  autho- 
rizing him  to  look  after  the  land  in  dispute,  one  half  of  which,  at 
least,  belonged  to  them,  and  to  do  whatever  might  be  requisite  in 
order  to  secure  it  for  them,  was  doing  nothing  more  than  fulfilling  a 
duty  devolved  upon  her  by  virtue  of  the  appointment,  if  not  by  the 
natural  relation  in  which  she  stood  to  them,  evidenced  by  the  certi- 
ficate. 

The  seventh  bill  of  exception  is  to  the  admission  of  the  letter  of 
attorney,  before  mentioned,  from  Mary  Gilpin,  as  guardian  of  her 
children,  to  Mr  Stanard,  dated  the  21st  of  February  1818,  autho- 
rizing him  to  take  possession  of  the  land  and  to  lease  it.  This  letter 
of  attorney  being  an  instrument  concerning  lands  lying  within  this  state, 
and  the  execution  thereof  being  certified  by  Ezekiel  Chambers,  chief 
judge  of  the  second  judicial  district  of  the  stale  of  Maryland,  com- 
posed of  the  counties  of  Cecil,  Kent,  Queen  Anne  and  Talbot,  under 
his  hand,  to  have  been  proved  before  him  by  Zebulon  Rudolph,  the 
subscribing  witness  theieto,  and  accompanied  by  the  seal  of  the 
court  of  Cecil  county,  one  of  the  counties  of  the  said  district,  wherein 
the  probate  was  made,  rendered  it  clearly  admissible  in  evidence,  ac- 
cording to  our  acts  of  assembly,  without  further  proof  of  its  execution. 
It  would  seem  to  be  admissible  either  under  the  act  of  the  24th  of 
February  1770  or  the  act  of  the  23d  of  March  1819.  The  terms  of 
either,  or  both,  are  sufficient  to  entitle  it  to  be  given  in  evidence  as 
it  was. 

Though  numerically  there  are  seven  errors  remaining  beside  those 
which  have  been  remarked  on,  yet  there  seem  to  be  but  two  questions, 
at  most,  material  to  the  issue  here  presented  by  them.  The  first  is, 
supposing  i  hat  the  jury,  from  the  evidence,  should  have  been  of  opi- 
nion that  Criswell,  the  elder,  one  of  the  defendants  below,  had  en- 
tered and  settled  upon  the  land  in  question  adversely  and  without 
colour  of  title  in  1805,  after  having  commenced  improving  thereon 
previously;  and  had  continued  in  the  actual  possession  thereof  claim- 
ing it  as  his  own  to  the  extent  of  the  official  survey,  by  extending 
his  improvements  every  year,  in  clearing,  fencing  in  and  cultivating 
more  and  more  of  the  land,  as  well  as  adding  to  the  buildings  there- 
on ;  and  from  the  year  1808,  if  not  before,  had  returned  the  whole 
of  the  tract  or  survey  to  the  assessor  as  his  own  and  paid  the  taxes 
assessed  thereon,  without  any  taxes  having  been  assessed  in  the 
names  of,  or  paid  by,  the  real  owners  from  those  years  down  to  the 
commencement  of  this  ejectment,  ought  not  the  jury  to  have  found 
therefrom  an  ouster  by  Criswell  of  the  plaintiffs  below  and  those 
under  whom  they  claim,  not  merely  of  the  land  actually  cleared 
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and  inclosed  by  Criswell  for  the  space  of  twenty-one  years  before 
the  commencement  of  the  action,  but  of  the  whole  of  the  survey  1 

The  second  question  is,  was  the  evidence  given  on  the  trial  of  the 
cause,  such  as  that  the  jury  could  clearly  infer  therefrom,  that  Cris- 
well did  not  intend  to  hold  the  land  adversely  to  the  title  of  the 
plaintiffs  below,  but  in  subordinancy  to  ill 

As  to  the  first,  the  court  below,  in  their  charge  delivered  by  the 
president  judge  to  the  jury,  appear  to  have  answered  it  in  the  nega- 
tive ;  in  which  we  think  they  were  wrong.  The  affirmative  is  plainly 
laid  down  by  the  late  Chief  Justice  Tilghman  in  Royerr.  Benlow,  10 
Serg.  <$•  Rawle  306 ;  again  by  Mr  Justice  Rogers  in  Read  v.  Goodyear, 
17  Serg.  fy  RawleSdl ;  then  by  Mr  Justice  Huston  in  Jones  v.  Porter,  3 
Perm.  Rep.  135  ;  and  lastly,  by  the  present  chief  justice  in  M'Call  v. 
Neely,  3  Watts  73  ;  and  in  the  preceding  page?,  he  brings  the  princi- 
ples of  the  common  law  in  reference  to  disseisin,  to  bear  upon  and 
support  it.  Though  I  cannot  recur  to  any  case  where  the  question 
has  been  raised  directly  and  adjudicated  by  this  court  in  the  affirma- 
tive ;  nor  am  I  certain  that  any  such  has  occurred ;  yet  such  has 
been  the  settled  opinion  in  it  for  some  time  back,  that  where  an  in- 
truder enters,  without  colour  of  title,  into  and  settles  with  his  family 
upon,  an  unseated  tract  of  land  belonging  to  another,  who  claims  it 
under  a  warrant  and  survey,  either  with  or  without  a  patent  from 
the  commonwealth;  and  having  settled  upon  if,  claims  it  as  his  own 
by  exercising  acts  of  ownership  over  it  from  year  to  year,  in  putting 
up  buildings  upon  it,  clearing  and  fencing  more  or  less  of  it  and 
using  the  whole  of  it  according  to  the  custom  of  the  country,  that 
is,  the  clear  land  either  as  arable,  meadow  or  pasture,  arid  the  wood- 
land for  obtaining  from  it  timber  as  often  as  the  settler  shall  have 
occasion  for  it  to  answer  his  purpose,  also  returning  the  whole  of  it 
to  the  assessors  as  his  own  and  paying  the  taxes  thereon  when  as- 
sessed for  a  period  of  twenty-one  years,  will  be  sufficient,  under  the 
operation  of  the  statute  of  limitations,  to  protect  him  in  the  posses- 
sion of  the  whole  of  the  tract  or  survey  including  the  woodland  as 
well  as  the  improved  parts  of  it.  In  short  it  will  give  him  a  right 
or  title  to  the  whole  of  it,  and  were  he  to  be  dispossessed  against  his 
will  might  recover  the  possession  upon  it  in  an  action  of '-ejectment, 
even  against  the  former  owner  who  had  lost  his  right  by  the  statute. 
Stokes  v.  Berry,  2  Salk.  421.  Such  possession  and  use' of  the  land 
by  the  intruder  cannot  be,  and  certainly  is  not,  according  to  the 
common  understanding  of  mankind,  considered  less  than  an  adverse 
actual  possession  of  the  whole  tract,  as  also  an  actual  ouster  of  the 
true  owner  to  the  same  extent.  Generally  the  woodland  of  seated 
tracts  is  not  fenced  or  inclosed  in  any  way,  but  timber  taken  from  it 
by  the  occupant  of  the  cleared  parts  when  he  has  occasion  for  it; 
and  this,  until  the  greater  portion  of  the  tract  shall  become  clear 
land,  is  the  only  practical  use  that  can  be  made  of  the  woodland  part 
of  it ;  and  being  thus  used  by  him,  I  think  I  may  say  that,  he  is  uni- 
versally looked  on  as  having  the  actual  possession  of  it.  This  being 
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the  case,  it  would  seem  to  be  an  evasion  of  the  statute  to  hold  other- 
wise.  The  design  of  the  statute  was  not  only  to  give  peace  and 
quiet  to  the  community,  but  likewise  to  protect  men  in  the  possession 
and  enjoyment  of  lands  which  they  had  held  and  been  improving, 
perhaps  at  great  expense  or  the  whole  labour  of  the  better  part  of  the 
occupant's  lifetime,  for  the  space  of  twenty-one  years.  For  the  pur- 
pose of  promoting  these  objects  the  statute  ought  to  be  favourably 
construed.  Long  experience  has  proved  most  satisfactorily  the 
policy  of  it.  It  is  the  interest  of  the  state  that  the  lands  within  it 
should  be  improved  and  rendered  as  productive  as  possible;  but  this 
cannot  be  expected  unless  the  possessors  of  it  shall,  after  a  reason- 
able length  of  time,  be  made  perfectly  secure  in  their  possession. 
The  whole  state  being  in  a  progressive  state  of  improvement,  in 
which  every  one  ought  to  join  and  to  exert  himself  according  to  his 
means  in  order  to  increase  the  power  and  resources  of  the  state,  the 
statute  of  limitations,  it  will  be  found,  will  be  the  only  safeguard 
which  many  will  have  for  the  money  and  labour  expended  and  used 
by  them  in  the  laudable  work.  The  security  of  all  men  depends 
upon  it,  say  the  court  in  Green  v.  Rivett,  2  Salk.  422,  and  therefore 
it  ought  to  be  favoured. 

But  notwithstanding  the  court  erred  in  their  direction  to  the  jury 
on  this  point,  still,  if  the  second  point  was  rightly  answered  by  them, 
we  think  that  the  judgment  ought  not  to  be  reversed  for  the  error 
in  the  first ;  because  the  verdict  of  the  jury  being  in  favour  of  the 
plaintiffs  below  for  the  whole  of  the  land,  we  must  necessarily  sup- 
pose or  conclude  that  they  founded  their  verdict  entirely  upon  the 
instruction  which  they  received  from  the  court  answering  the  second 
question  in  the  affirmative. 

Then  as  to  the  second  question :  were  the  court  correct  in  their  in- 
struction to  the  jury  by  way  of  answer  to  it.  In  order  to  prevent 
the  possession  taken  of  land  by  a  person,  without  either  title  or  colour 
of  it,  from  being  adverse,  it  is  not  requisite  that  he  should  enter  under 
any  previous  agreement  made  with  the  owner  or,  as  I  conceive,  that 
he  should  even  know  personally  who  the  owner  is.  It  is  sufficient 
to  prevent  its  being  considered  adverse,  that  the  party  taking  pos- 
session intends  to  occupy  the  land  subject  to  the  will  of  the  owner 
whoever  he.  may  be:  and  if  this  be  made  to  appear  clearly  by  the 
evidence,  the  statute  of  limitations  will  form  no  bar  to  the  owner's 
recovering  possession  whenever  he  shall  think  proper  to  demand  it. 

The  plaintiffs  below  claimed  under  a  title  which  was  shown  to 
have  been  vested  in  a  ceriain  Joseph  Gilpin,  as  early  as  1775,  by  a 
patent  from  the  commonwealth  ;  who,  it  would  seem,  continued  to 
be  the  owner  of  the  land  till  his  death.  Previously  thereto  he  made 
his  will,  devising  it  in  fee  to  his  daughter  Rachel,  who  continued 
thereafter  to  be  the  owner  of  it  till  her  death.  Whether  she  was 
living  or  not  at  the  time  Criswell  first  settled  upon  it  does  not  appear 
distinctly  from  the  evidence.  But  about  that  time  she  died  unmar- 
ried, intestate  and  without  issue,  leaving  however  five  brothers  and 
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sisters,  her  heirs  at  law,  to  whom  it  descended.  The  title  to  the 
whole  of  the  land  in  dispute  may  be  said  to  have  continued  in  the 
Gilpin  family  until  Altemus,  one  of  the  plaintiffs  below,  became  a 
purchaser  of  part  of  their  interest  or  right  in  it  in  the  year  1833. 
Criswell  seems  to  have  been  aware  at  the  time  that  he  first  entered 
upon  the  land,  or  at  least  not  very  long  afterwards,  that  the  title  to 
it  was  in  a  person  or  persons  of  the  name  of  Gilpin,  and  that  he, 
she,  or  they  were  the  true  owners  thereof,  though  personally  they 
were  unknown  to  him.  From  the  evidence  it  would  appear  that  he 
considered  the  Gilpin  title  irresistibly  good,  for  he  caused  a  suit  to 
be  brought  in  the  name  of  Thomas  Gilpin  in  1814,  to  remove  a 
Fanny  Kiskaden,  who  had  come  and  settled  upon  the  land  previ- 
ously to  that.  Not  being  personally  acquainted  however  with  the 
Gilpin  family  connected  with  the  title  to  the  land,  he  had  the  suit 
brought  in  the  name  of  Thomas,  which  was  a  mistake  ;  but  still  he 
effected  his  purpose  in  the  suit,  notwithstanding  this  mistake,  of 
getting  possession  of  the  whole  of  the  land.  It  was  also  about  this 
time  that  he  testified  before  the  grand  jury  of  the  county  that  he 
held  the  land  under  a  lease  from  Mr  Stanard,  whom  he  seemed  to 
think,  according  to  the  evidence  of  Mr  Stanard,  was  the  agent  of 
the  Gilpins  having  the  title  to  it.  And  as  it  does  not  appear  that 
any  person  of  the  name  of  Gilpin,  other  than  those  from  whom  the 
plaintiffs  below  derive  their  title  to  the  land,  ever  even  pretended  a 
claim  to  it,  the  jury  might  fairly  infer  that  the  plaintiff's  title  was 
the  one  to  which  Criswell  had  reference  as  often  as  he  spoke  of  the 
Gilpin  title,  and  declared  that  he  held  and  would  keep  the  posses- 
sion of  the  land  in  subjection  to  it.  But  according  to  the  testimony 
of  Mr  Stanard  the  possession  of  Criswell  in  1818  or  1819  became,  by 
his  own  agreement,  united  directly  with  the  titleof  the  plaintiffs  below, 
some  four  or  five  years  at  least  before  the  statute  of  limitations  could 
have  run,  supposing  the  previous  possession  of  Criswell  to  have  been 
adverse  from  its  commencement  in  1803  down  to  that  time.  Mr 
Stanard's  testimony  is,  that  within  a  year  after  he  received  the  letter 
of  attorney  from  Mary  Gilpin,  guardian  of  the  children  of  her  late 
husband,  John  Gilpin,  which  is  dated  the  21st  of  February  1818, 
"  he  had  several  conversations  with  Criswell,  in  which  he  told 
him  the  tract  of  land  belonged  to  the  minor  children  of  Mr  Gilpin, 
of  Maryland.  He  told  him  (Criswell)  to  stay  on  it,  and  take  good 
care  of  it,  and  commit,  no  trespass,  and  pay  the  taxes;  he  (Criswell) 
said  he  would  do  so."  Mr  Stanard  also  testifies  that  he  told  Cris- 
well that  he  had  power  to  act  on  their  (the  minor  children's)  behalf. 
It  would  also  appear  from  Mr  Stanard's  testimony  that  this  took 
place  at  the  house  of  Criswell  on  the  land,  when  he  (Mr  Stanard) 
happened  to  be  passing  that  way  to  the  town  of  Armagh.  Mr  Stan- 
ard further  testifies  that  when  he  called  at  the  house  of  Criswell,  in 
company  with  Dr  John  Gilpin,  one  of  the  children  and  heirs  of 
John  Gilpin  deceased,  for  whom  Mary  Gilpin  had  been  guardian, 
which  as  Dr  Gilpin  testifies  was  in  the  fall  of  1828,  he  reminded 
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Criswell  of  ihe  conversation  he   had  had  with   him  when  the  suit 
(before  alluded  to)  was  brought  against  Fanny  Kiskaden  by  Thomas 
Gilpin  in  1814,  by  observing  to  Criswell  "  that  when  he  (Mr  Stan- 
ard)  brought  the  suit  in  the  name  of  Thomas  Gilpin,  he  (Criswell) 
had   lold   him  (Stanard)  to  bring  it,  and  that  he  (Criswell)  would 
take  care  of  the  land  for  the  owners  ;  and  that  he  (Criswell)  told 
him  (Stanard),  some  time  after  that  had  been  brought,  that  he 
(Criswell)  had  got  possession  of  the  whole  land,  and  would  take 
care  of  it  for  the  owners  and  pay  the  taxes."     To  the  truth  of  this 
it  would  seem  Criswell  gave  his  silent  assent.     Mr  Stanard  also 
testifies  that  he  thinks  Mr  Criswell  was  the  first  person  from  whom 
he  heard  that  the  land  belonged  to  the  Gilpins.     Now,  there  being 
nothing  shown  on  the  trial  of  the  cause  tending  to  prove  that  Mr 
Stanard  was  mistaken  in  his  testimony,  or  which  went  to  impugn  it 
in  the  least,  the  jury  could  not  avoid  coming  to  the  conclusion  that 
Criswell  had  agreed  to  hold  possession  of  the  whole  of  the  land  in 
subordination  to  the  title  of  the  Gilpins.     If  the  evidence  is  believed, 
it  is  clear  that  he  agreed  to  this  without  any  qualification  or  condi- 
tion whatever.     Then  his  possession  of  the  land  could  not  be  adverse, 
and  without  this  the  statute  could  not  operate  or  run  in  his  favour. 
To  hold  otherwise  would  be  permitting  him  to  practise  a  gross  and 
palpable  fraud  upon  the  Gilpins  or  owners  of  the  land,  by  inducing 
them  to  believe,  by  his  promise,  that  he  would  surrender  the  actual 
possession  of  the  land  to  them  at  any  time  when  required  ;  so  that 
under  the  confidence  thus  induced  he  might  be  permitted  to  remain  in 
possession  until  after  the  twenty-one  years  had  run,  and  then  set  up  the 
statute  as  a  bar  to  their  claim.     Whereas  if  he  had  refused  to  hold 
it  under  them  they  could,  and  doubtless  would,  have  brought  their 
action  of  ejectment,  and  turned  him  out  of  it.     But  it  is  objected 
that  Mr  Stanard,  at  most,  had  only  an  authority  to  act  for.  the  chil- 
dren of  John  Gilpin,  who  were  the  owners  of  but  one  half  of  the 
land  ;  and  that  the  agreement  of  Criswell  must  be  limited  according 
to  the  right  of  those  on  whose  behalf  Mr  Stanard  acted  ;  and  the 
subordinate  possession  of  Criswell  therefore  restricted  to  one  half 
of  the  land  ;  leaving  his  possession  as  to  the  other  half  adverse, 
and    consequently   protected    by   the    statute  of  limitations.      la 
answer  to  this,  however,  it  must  be  observed  that  the  acts  of  Mr 
Stanard  are  to  be  regarded  as  the  acts  of  those  for  whom  he  acted, 
and  as  if  done  by  themselves ;  and  that  his  going  upon  the  land 
to  Criswell,  and  making  known  to  him  the  right  and  claim  of  the 
children  of  John  Gilpin  to  it,  upon  which  Criswell  agreed  to  hold 
the  possession  under  and  for  them,  was  equivalent  to  their  entering 
and  taking  the  actual  possession  of  the  whole  of  the  land  them- 
selves.    See  Wells  v.  Prince,  4  Mass.  Rep.  64.     If  they  had  done 
so,  being  the  owners  of  an  undivided  moiety  of  it,  and  tenants 
in  common,  in  1818  and  many  years  afterward?,  with  Joseph  G. 
Partridge,  their  cousin,  who  was  the  owner  of  the  other  moiety, 
they  would  be  considered  as  having  entered  and  taken  possession  for 
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him  as  well  as  for  themselves,  especially  as  there  does  not  appear  to 
have  been  any  dispute  or  disagreement  between  them  at  any  time 
in  regard  to  their  respective  rights  and  interests  in  the  land.  It 
seems  to  be  well  settled  that  the  possession  and  seisin  of  one  tenant 
in  common  is  the  possession  and  seisin  of  another,  because  such  pos- 
session is  not  adverse  to  the  right  of  his  companion,  but  in  support  of 
their  common  title.  1  Inst.  189,  a.,  199,  b.;  Cro.  Eliz.  641;  2  Cruise's 
Dig.,  tit.  20,  Tenancy  in  Common,  sec.  14;  Sterling  v.  Penlington,  14 
Vin.  Mr.  511;  Smales  v.  Dale,  Hob.  120.  In  this  latter  case  it  is 
reported  by  lord  Hobart  to  have  been  decided  that  the  entry  of  one 
tenant  in  common  may  be  in  three  ways  :  either  in  the  name  of  her- 
self or  her  fellow ;  or  generally,  which  shall  always  be  taken  accord- 
ing to  right,  as  being  under  construction  of  law,  and  therefore  lawful ; 
or  lastly,  entry  claiming  all  expressly,  which  cannot  dispossess  her  fel- 
low, for  her  possession  is  over  all  lawful,  as  well  before  as  after  such 
claim,  so  that  there  is  no  possession  altered  by  such  claim.  1  Inst. 
243,  b.,  note  1,  373,  b.  In  like  manner  the  entry  of  one  joint  tenant, 
co-parcener  or  tenant  in  common  will  be  sufficient  to  avoid  the  effect 
of  a  fine  as  to  the  other  joint  tenant,  co-parcener  or  tenant  in  com- 
mon. 5  Cruise's  Dig.,  tit.  35,  Fine,  ch.  14,  sec.  52. 

The  agreement,  therefore,  made  by  Mr  Stanard,  on  behalf  of  the 
children  and  heirs  of  John  Gilpin  deceased,  with  John  Criswell,  is 
to  be  considered  as  operating  in  favour  of  Joseph  G.  Partridge,  the 
other  tenant  in  common  of  the  land,  according  to  his  right,  as  well  as 
the  children  of  John  Gilpin  according  to  their  respective  righls,  there 
never  having  been  any  intention  manifested  by  them  at  any  time 
that  it  should  be  otherwise.  We  therefore  think  the  court  below  in- 
structed the  jury  correctly  as  to  the  second  question  ;  and  that  the 
jury,  from  the  evidence  and  the  instruction  of  the  court,  were  right 
in  finding  a  verdict  in  favour  of  the  plaintiffs  below  generally  for  the 
whole  of  the  land. 

Judgment  affirmed. 
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Commonwealth  against  Jolliffe.(a) 

It  is  a  principal  cause  of  challenge  that  the  juror  has  been  summoned  as  a 
witness  by  the  prisoner. 

The  commonwealth,  though  precluded  from  challenging  peremptorily  by  the 
act  of  1834,  is  not  bound  to  assign  a  cause  of  challenge  before  the  panel  haa 
been  exhausted. 

THE  prisoner  was  indicted  for  arson.  The  Attorney-General  chal- 
lenged for  cause,  and  showed  that  the  juror  was  summoned  as  a  wit- 
ness for  the  prisoner ;  which  Muslin  insisted  was  not  a  principal  cause 
of  challenge,  and  cited  Harper  v.  Kean,  11  Serg.  fy  Rawle  280. 

The  Court,  by  GIBSON,  C.  J.  (without  hearing  M'Gijfin  and  Howel 
contra). — A  very  slight  probability  of  bias  is  sufficient  to  exclude. 
A  juror  has  been  set  aside  because  he  was  godfather  to  the  plaintiff's 
child  ;  Moore  3,  pi.  10  ;  and  several  causes  of  challenge,  as  nice,  have 
been  sustained,  as  for  very  remote  consanguinity  or  a  malicious  ac- 
tion against  the  challenger.  Nor  has  a  prisoner  cause  to  complain, 
in  this  respect,  of  the  extreme  jealousy  of  the  law.  Having  no  title 
to  a  fortuitous  advantage  from  prejudice,  the  law  awards  him  a  fair 
trial,  and  it  awards  no  more.  He  has  a  right  to  a  trial  by  jurors  su- 
perior to  exception  ;  and  it  would  be  strange  were  his  peremptory 
challenges  not  to  give  it  to  him  :  but  he  has  no  right  to  a  trial  by 
jurors  who  are  not  superior  to  exception  by  the  commonwealth  ;  and 
i hat  a  witness  is  supposed  to  stand  as  a  partisan  is  shown  by  more 
than  one  passage  in  the  law.  The  concluding  words  of  a  declara- 
tion, "and  therefore  he  brings  suit,"  or,  according  to  the  Norman  or- 
thography, "suite"  were  affixed  at  a  time  when  a  suitor's  witnesses 
were  his  followers,  and  equally  as  prompt  to  maintain  his  quarrel  in 
the  forum  as  in  the  field  ;  and  though  a  milder  tone  of  contestation 
has  supervened,  experience  proves  that  a  party  usually  selects  his 
witnesses  from  his  friends,  or  that  they  insensibly  catch  the  spirit  of 
the  side  on  which  they  are  marshalled.  And  it  is  on  the  presumed 
existence  of  that  spirit,  that  the  law  gives  a  right  to  cross  examine  by 
leading  questions  before  an  actual  bias  has  been  disclosed.  Bnt  the 
*  argument  rests  on  something  more  solid  than  analogy,  for  it  \v,-!s 
anciently  held  to  be  a  principal  cause  of  challenge  that  the  juror  was 
a  witness  named  in  a  deed  in  contest.  Co.  Lilt.  157,  a.  It  is  irue 
that  such  witnesses  were  added  to  the  inquest,  and  might,  in  some 
sort,  be  said  to  join  in  the  verdict;  but,  though  the  distinction  may 

(a)  Fayette  Oyer  and  Terminer,  October  25th,  1833.     Coram  GIBSON,  Chief  Jus- 
tice; ROGERS  and  SERGEANT,  Justices. 
VII. — 2  Z 
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seem  to  be  a  flimsy  one,  they  were  not  jurors.  Co.  Lilt.  6,  b.  The 
cause  of  his  testibus  has  long  been  discontinued  as  an  integrant  part 
of  a  deed,  but  the  reason  of  the  challenge  remains.  In  Harper  v. 
Kean,  the  juror  was  not  brought  into  court  as  a  witness,  and  his 
former  testimony  raised  no  presumption  of  bias:  it  may  have  been 
for  that  reason  that  he  was  not  summoned.  It  certainly  would  not 
have  entitled  the  other  party  to  call  and  cross  examine  him  in  the 
first  instance.  A  juror  may  certainly  be  a  witness  ;  but  the  converse 
cannot  be  affirmed.  He  is  sometimes  called  to  character,  or  a  fact 
newly  sprung  up;  but  did  the  party  who  uses  him  omit  to  summon 
him  in  order  to  have  him  of  the  panel,  that  might  be  a  cause  of 
challenge  to  the  favour,  for  the  reason  that  a  covinous  action  against 
a  party  is  to  be  disregarded.  Tr.  per  Pais  165.  The  presumption 
in  the  case  of  a  witness,  therefore,  is  against  impartiality. 
Challenge  allowed. 

The  Attorney-General  subsequently  challenged  another  juror;  and 
Austin,  insisting  for  the  prisoner  that  peremptory  challenges  by  the 
Commonwealth  are  taken  away  by  the  act  of  1834,  moved  that  the 
Attorney-General  be  presently  put  to  show  his  cause  of  challenge. 
MGiffin  and  Howel  argued  that  the  interpretation  to  be  put  on  that 
act  is  the  same  that  was  put  upon  the  33  Ed.  1,  stat.  4,  and  cited 
Robertas  Dig.  328. 

The  Court,  by  GIBSON,  C.  J. — At  no  time  since  the  33  Ed.  1  could 
the  crown  or  the  commonwealth  challenge  peremptorily.  By  that 
statute  it  was  ordained  that  "  if  they  who  sue  for  the  king  will  chal- 
lenge any  of  those  jurors,  they  shall  assign  of  their  challenge  a  cause 
certain  ;  and  the  truth  of  the  same  challenge  shall  be  inquired  of 
according  to  the  custom  of  the  court."  And  this  enactment,  which 
stood  in  force  here  till  it  was  supplied  by  the  act  of  1813,  had  been 
so  construed  as  not  to  require  the  attorney-general  to  show  cause  of 
challenge  before  the  panel  was  exhausted.  The  act  of  1813  simply 
ordained  "that  in  any  case  of  felony  the  commonwealth  shall  not 
challenge  without  cause;"  a  provision  repealed  in  the  act  of  1834, 
now  in  force.  The  legislature  doubtless  supposed  that  the  state  had 
a  right  of  peremptory  challenge  by  the  English  statute  :  indeed  the 
practice  under  it  might  seem  to  imply  it,  as  its  indulgence  was 
sparingly  claimed,  and  seldom,  if  ever,  in  a  case  where  the  panel  af- 
terwards happened  to  be  exhausted  ;  so  that  there  was  no  occasion  to 
look  narrowly  into  the  foundation  of  it ;  and  hence  it  came  to  be  sup- 
posed t  hat  the  public  privilege,  whether  absolute  or  qualified,  had  been 
taken  away.  Both  the  bench  and  the  bar  incautiously  acted  on  that 
supposition  in  the  Commonwealth  v.  Lesher,  17  Serg.  $•  Rawle  155. 
It  is  true  the  question  there  was  not  whether  the  commonwealth 
should  presently  assign  a  cause  of  challenge,  but  whether  the  cause 
voluntarily  assigned  were  sufficient ;  yet  had  it  been  supposed  that 
the  juror  could  be  set  aside  without  it,  the  difficulty  would  have  been 
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disposed  of  without  engrafting  a  new  cause  of  challenge  on  the 
original  stock.  The  shift  we  were  put  to  in  that  case  to  prevent  the 
trial  from  being  made  a  mockery  of  justice,  by  the  supposed  distur- 
bance of  the  existing  system,  would  justify  any  construction  however 
strained  to  keep  it  on  the  old  foundation.  The  particular  mischief 
was  indeed  obviated  ;  but  what  could  obviate  the  infinite  variety  of 
mischiefs  that  would  perpetually  rush  in  hereafter?  The  juror  may 
be  notoriously  bound  to  the  prisoner  by  the  most  absolute  ties  of 
feeling ;  he  may  even  be  notoriously  confederate  with  him  in  guilt ; 
and  yet  there  may  be  no  specific  proof  of  it  to  ground  a  challenge 
for  favour.  Except  to  add  the  prisoner  himself  to  the  panel,  I  know 
of  no  more  effectual  way  to  screen  guilt  from  punishment  than  to 
give  the  prisoner  his  choice  of  the  panel.  Total  impunity  was  not 
the  end  proposed  by  the  legislature  ;  nor  ought  it  perhaps  to  be 
desired  by  the  philanthropist.  It  is  not  easy  to  discover  a  conclu- 
sive reason  why  the  punishment  of  a  felon  ought  to  move  our  ten- 
derest  sympathies  ;  or  why  the  laws  ought  to  be  defectively  con- 
structed on  purpose  that  he  might  elude  them.  To  rob  the  execu- 
tioner of  his  victim  where  the  laws  are  sanguinary,  might  be  an 
achievement  to  boast  of;  but  we  were  told  at  the  mitigation  of  our 
penal  code  that  the  certainty  of  conviction  to  be  expected  from 
mildness  of  punishment  would  more  than  compensate  in  its  effects 
the  want  of  that  severity  which  was  thought  to  deter  by  its  terrors. 
It  may  be  doubted,  therefore,  whether  the  prevalent  spirit  of  acquittal 
which  impels  judges  and  jurors  to  lay  hold  on  the  most  improbable 
circumstances,  or,  where  these  are  wanting,  to  assume  the  prisoner's 
innocence  by  an  effort  of  faith — which  acts  upon  an  imaginary  dis- 
tinction betwixt  natural  and  technical  disbelief  of  evidence  compe- 
tent in  point  of  law,  and  not  only  credible  in  point  of  fact,  but 
entirely  satisfactory  to  the  natural  understanding — which,  like  cha- 
rity, beareth  all  things,  believeth  all  things,  hopeth  all  things,  en- 
dureth  all  things  :  it  may  be  doubted,  1  say,  whether  this  spirit 
hath  not  already  been  carried  too  far.  If  it  is  to  be  further  indulged, 
a  shorter  and  certainly  a  cheaper  way  of  attaining  its  end  would  be 
to  have  no  prosecutions  at  all;  but  it  is  one  which  would  scarce  be 
found  to  answer  in  the  state  of  the  times.  Why  then  should  a  pri- 
soner have  more  than  serves  to  give  him  a  fair  trial*?  His  twenty 
peremptory  challenges  certainly  give  him  that;  and  havingsecured 
to  him  all  he  had  a  right  to  require,  it  must  have  occurred  to  the 
legislature  that  the  commonwealth  ought  to  have  a  fair  trial  too. 
Did  we  believe  that  an  unfair  advantage  was  intended,  we  might  be 
bound  to  favour  that  construction  which  would  give  him  the  benefit 
of  adventitious  prepossessions ;  but  as  we  could  believe  it  only  on 
compulsion,  we  are  at  liberty  to  carry  out  what  we  may  suppose  to 
have  been  the  legislative  design.  The  act  of  1834,  like  that  of 
1813,  is  a  repetition  of  the  English  statute  ;  and  there  is  no  reason 
why  it  should  not  have  the  like  interpretation.  Nothing  is  open  to 
it  but  the  time  ;  and  there  is  not  a  word,  circumstance  or  reason  in 
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either  to  raise  a  difference  as  to  that.  It.  was  well  remarked  by  the 
late  President  Roberts  in  his  Digest,  p.  329,  that  the  attorney-general, 
who  is  usually  unassisted  by  a  private  prosecutor  in  capital  cases, 
and  whose  business  it  is  not  to  hunt  up  witnesses,  might  be  unpre- 
pared with  instant  proofs,  and  yet  be  perfectly  prepared  at  the  close 
of  the  panel.  It  is  to  be  remembered  too,  that  what  is  claimed  for 
the  commonwealth  is  not  a  prerogative  but  an  indulgence,  which 
can  deprive  the  prisoner  of  no  advantage  which  it  is  the  policy  of  the 
law  to  allow  him.  And  it  is  an  indulgence  which  cannot  be  turned 
to  purposes  of  oppression,  as  an  excessive  use  of  it  would  defeat  it- 
self, by  hastening  the  close  of  its  duration.  As  there  is  nothing  in 
the  words  of  the  act  to  deprive  ihe  commonwealth  of  it,  and  as  it  is 
one  which  is  indispensable  to  criminal  justice,  we  are  of  opinion  that 
the  motion  be  disallowed. 
Juror  set  aside. 

A  full  jury  was  obtained  without  exhausting  the  panel,  and  the 
prisoner  was  acquitted  in  the  face  of  full  and  overpowering  proof. 
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ACCOUNT-RENDER. 

Tenants  in  common  of  a  tract  of  land  cannot  maintain  a  joint  action  of  ac- 
count-render to  recover  the  proceeds  of  it  from  one  who  is  liable,  upon  an  im- 
plied contract,  to  account  for  them.  M'Creary  v.  Ross,  4tt3. 

ACKNOWLEDGEMENT. 

1.  A  magistrate  bound  to  make  title  by  a  conveyance  from  a  third  person,  is 
incompetent  to  receive  the  acknowledgement  of  the  grantor's  wife.     Withers  v. 
Baird,  227. 

2.  The  act  of  the  19th  of  February  1835,  to  make  valid  the  acknowledgement 
and  probate  of  deeds  made  before  officers,  and  dispensing  with  the  necessity  of  a 
seal,  is  applicable  to  acknowledgements  and  probates  made  before  commissioners 
for  Pennsylvania  in  the  other  states,  who  are  officers  within  the  meaning  of  art. 
2,  sect.  8  of  the  constitution  of  Pennsylvania.     Jaqucs  v.  Weeks,  261. 

3.  Jf  the  magisterial  character  of  the  officer  who  takes  the  acknowledgement 
of  a  deed  be  not  set  out  in  the  body  of  it,  it  may  be  supplied  by  proof  aliunde. 
A  copy  of  the  justice's  commission,  certified  by  the  recorder  of  deeds,  is  compe- 
tent evidence  for  that  purpose.     Bennet  v.  Paine,  334. 

ACTION. 

SHERIFF. 

EVIDENCE,  8,  11,12. 
RECOGNIZANCE,  1,  2,  3. 
PARTITION. 
ACCOUNT-RENDER. 

1.  The  appointment  of  a  covenantor  by  the  covenantee,  to  his  executorship, 
is  a  release  of  the  covenant,  as  well  at  law  as  in  equity  ;  but  the  testator  may 
either  expressly  or  impliedly  reserve  the  duty,  and  make  it  the  subject  of  be- 
quest.    In  such  case  covenant  will  not  lie,  nor  will  any  action  lie  against  the 
executor,  as  such,  to  recover  the  legacy  ;  but  the  duty  may  be  enforced  against 
the  party  originally  bound,  in  an  action  of  assumpsit,on  a  supposititious  promise 
to  perform  the  covenant  or  render  the  duty.     Fishel  v.  Fishel,  44. 

2.  An  action  ofassumpsit  will  not  lie  upon  an  express  promise  to  pay  a  debt 
secured  by  specialty,  or  other  security  of  a  higher  nature,  although  an  account 
be  settled  between  the  parties,  and  a  balance  struck.     But  if  other  matters  of 
account  between  the  parties  be  blended  with  the  settlement  of  that  which  arose 
out  of  the  specialty,  an  action  of  assumpsit  will  lie  upon  an  express  promise  to 
pay  the  balance  due.     Gilson  v.  Stewart,  100. 

3.  Where  a  cause  of  action  in  right  of  a  wife  arose  before  the  marriage,  she 
must  be  joined  with  the  husband  :  but  in  personal  actions,  the  cause  of  which 
arose  after  the  marriage,  she  ought  not  generally  to  be  joined  as  plaintiff,  unless 
she  be  the  meritorious  cause  of  action,  or  it  be  for  an  injury  done  to  her  person- 
ally.    Bratton  v  Mitchell,  113. 

4.  A  contract  founded  upon  a  promise  and  engagement  to  procure  signatures 
and  obtain  a  pardon  from  the  governor,  for  one  convicted  of  a  criminal  offence 
and  sentenced  to  punishment,  is  unlawful,  and  cannot  be  enforced  by'an  action. 
Hatzfield  v.  Gulden,  152. 

5.  An  action  of  trespass  xi  et  armis  will  not  lie  against  a  plaintiff  for  suing  out 
a  capias  and  arresting  a  freeholder  for  debt.    If  it  be  maliciously  sued  out,  and 
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ACTION. 

with  a  design  to  oppress  the  defendant,  an  action  on  the  case  is  the  proper 
remedy.     Bank  v.  M'Kinney,  214. 

6.  The  legislature,  provided  it  does  not  violate  the  constitutional  prohibitions, 
may  pass  retrospective  laws,  such  as  in  their  operation  may  affect  suits  pending, 
ana  give  to  a  party  a  remedy  which  he  did  not  previously  possess,  or  modify  an 
existing  remedy,  or  remove  an  impediment  in  the  way  of  recovering  redress  by 
legal  proceedings.     Heplurn  v.  Curts,  300. 

7.  A  plaintiff  in  loco  parentis  may  maintain  an  action  on  the  case  per  quod 
servitium  amisit,  for  an  abduction  of  his  daughter's  illegitimate  offspring.    Mo- 
ritz  v.  Garnhart,  302. 

8.  Common  law  actions  may  be  used  to  compel  the  specific  performance  of  an 
agreement  for  the  purchase  and  sale  of  lands,  by  means  of  a  conditional  verdict, 
or  by  so  regulating  its  amount  as  to  make  performance  less  grievous  than  pay- 
ment.    Irvine  v.  Bull,  323. 

9.  If  one  in  the  act  of  committing  a  trespass,  by  taking  the  personal  property 
of  another,  receive  his  assent  thereto,  upon  an  agreement  that  the  right  to  the 
property  shall  be  determined  by  reference  to  a  third  person,  trespass  vi  et  armis 
will  not  afterwards  lie  to  recover  the  value  of  the  property,  although  the  right 
clearly  be  in  the  plaintiff.     Patterson  v.  Peironnet,  337. 

10.  An  action  of  debt  will  not  lie  upon  a  mortgage,  which  contains  no  express 
covenant  to  pay,  and  therefore  creates  no  personal  responsibility.    Scott  v.  Fields, 
360. 

11.  If  parties  agree  to  consolidate  actions  and  thus  combine  different  causes 
of  action  and  refer  the  whole  to  referees  under  the  act  of  1705,  neither  party  can 
afterwards  except  to  the  award  on  the  ground  of  informality .     Bemus  v.  Quigglc, 
362. 

12.  In  a  joint  action  against  two,  instituted  by  capias,  which  was  executed  as 
to  one,  the  plaintiff  may  have  an  alias  capias  to  bring  the  other  in,  and  then  he 
may  declare  against  both.     Stewart  v.  .ibrams,  448. 

13  An  action  on  the  case  maybe  maintained  on  an  unexecuted  parol  contract 
for  the  purchase  and  sale  of  land.  George  v.  Bartoner,  530. 

14.  Parties  agreed  to  the  decision  of  cross  demands  in  the  nature  of  trover,  by 
an  action  in  that  form,  which  resulted  in  a  judgment  for  the  defendant  in  a  sum 
certain.  Held,  that  the  judgment  was  valid,  not  under  the  defalcation  act,  but 
by  force  of  the  agreement.  Mays  v.  Mays,  561 . 

ADMINISTRATION  ACCOUNT. 

EXECUTORS  AND  ADMINISTRATORS. 

After  an  estate  has  been  settled,  and  releases  executed,  followed  by  an  ac- 
quiescence for  a  number  of  years,  the  accounts  will  not  be  opened  :  such  settle- 
ments and  releases  are  favoured  by  the  courts,  because  they  tend  to  repose  and 
quiet.  Christian  Mylin's  Case,  71. 

ALIAS  CAPIAS. 
ACTION,  12. 

ALIEN. 

An  alien  having  purchased  land  in  1809,  and  died  in  1812,  without  having 
been  naturalized,  and  without  having  made  the  declaration  required  by  the  act  of 
congress  preparatory  to  becoming  a  citizen,  his  estate  escheated  to  the  common- 
wealth, which  had  power  in  1814,  without  office  found,  to  vest  the  same  in  the 
widow  of  the  deceased  alien.  Rubeck  v.  Gardner,  455. 

ALLEGHANY   TOWN. 

COMMON. 

AMENDMENT. 

APPEAL,  2,  6,7. 

APPEAL. 

COSTS,  2,  3. 

TRANSCRIPT. 

1.  No  appeal  lies  from  an  award  of  referees  appointed  according  to  the  pro- 
visions of  the  acts  of  1705  or  1806.  And  if  an  appeal  be  entered,  it  is  void ;  and 
no  lapse  of  time  or  acquiescence  of  the  parties  will  give  it  validity,  ao  as  to  en- 
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able  the  court  of  common  pleas  to  entertain  jurisdiction  of  it.     Boyd  v.  Stubbs, 
29. 

2.  On  an  appeal  from  a  justice,  the  court  are  bound  to  put  it  into  form,  and  to 
allow  the  introduction  on  record  of  the  names  of  omitted  co-partners  as  defen- 
dants.    Johnston  v.  Fessler,  48. 

3.  The  supreme  court  will  act  on  facts  established  by  affidavit  to  determine 
the  regularity  of  an  appeal ;  but  not  a  question  of  merits.     Drinkle  v.  Garber. 
122. 

4.  If  an  execution  be  immediately  issued  upon  a  judgment  of  a  justice,  and 
the  money  be  made  by  a  sale  of  personal  property,  it  is  then  too  late  to  enter  an 
appeal  or  bail  for  stay  of  execution  by  the  defendant,  although  the  twenty  days- 
allowed  by  the  sixth  section  of  the  act  of  1810  have  not  expired :  and  the  pur- 
chaser of  the  property  has  a  legal  right  thereto.     Patterson  v.  Peironnet,  337. 

5.  Bail  upon  an  appeal  from  the  judgment  of  a  justice  is  absolutely  fixed 
by  a  failure  of  the  defendant  to  prosecute  his  appeal  with  effect  or  surrender 
himself,  without  the  issuing  of  a  capias  ad  satisfaciendum.      Gray  v  Dawson, 
471. 

6.  A  certificate  of  facts  within  the  recollection  of  a  justice,  relative  to  a  judg- 
ment rendered  by  him,  cannot  be  used  to  amend  his  transcript,  which  was  before 
imperfect  and  insufficient  to  sustain  an  appeal  to  the  common  pleas.     Boylan  v. 
Hays,  509. 

7.  If  the  record  exhibit  a  defective  appeal  from  an  award  of  arbitrators,  it  can- 
not be  cured  by  parol  evidence  of  what  occurred  when  the  appeal  was  entered. 
Shortel  v.  Stockton,  526. 

8.  An  objection  to  a  plaintiff's  right  of  appeal,  decided  on  motion  by  the  court 
below,  cannot  be  made  the  subject  of  a  plea  in  bar  by  the  defendant  in  the  same 
action.     Horbach  v.  Huey,  532. 

ARBITRATION. 

Under  the  act  of  June  1836,  after  all  the  arbitrators  have  once  assembled  and 
been  sworn,  they  have  no  power  to  supply  subsequent  vacancies. 

Semble,  that  in  the  absence  of  more  than  one  arbitrator,  the  course  is  to  ad- 
journ if  their  attendance  be  obtainable,  or  to  move  the  court  for  a  recision  of  the 
rule  Wilson  v.  Cross,  495. 

ASSIGNEE. 
LEGACY. 

1.  The  assignee  of  an  insolvent  debtor  may  dispose  of  his  effects  so  as  to 
make  the  most  of  them  ;  he  may  consequently  dispose  of  a  doubtful  security  at 
a  price  supposed  to  be  fair,  though  less  than  the  nominal  value.     Shaeffer  v. 
Child,  84. 

2.  An  attorney  at  law,  to  secure  the  lien  debt  of  his  client,  bid  for  the  real  es- 
tate of  the  defendant,  and  purchased  it  for  a  third  person,  for  a  price  equal  to 
the  amount  of  his  client's  claim,  for  which  he  gave  a  receipt  to  the  sheriff,  and 
took  the  deed  in  his  own  name.     Upon  conveying  to  the  person  for  whom  he 
purchased,  he  took  a  judgment  as  security  for  the  purchase  money  in  his  own 
and  his  client's  name,  and  subsequently  assigned  one  half  of  it  to  a  person 
without  notice  of  the  facts.     This  judgment  having  been  collected  by  the  she- 
riff, it  was  held  that  the  equitable  assignee  was  entitled  to  have  the  one  half 
thus  transferred  to  him,  in  preference  to  the  client  who  originally  furnished  the 
consideration.     M'Clelland  v.  Myers,  1GO. 

3.  An  assignee,  under  a  voluntary  deed  for  the  benefit  of  creditors,  is  not 
justified  in  paying  a  preferred  debt,  without  other  evidence  of  its  existence 
than  the  assignment ;  and  if  it  be  shown,  upon  the  settlement  of  his  account,  that 
no  such  debt  existed,  the  credit  for  its  payment  will  be  disallowed.     Stevenson's 
Assignees,  480. 

ASSIGNMENT. 
ASSIGNEE. 

1.  B.  being  in  insolvent  circumstances  executed  to  M.  an  assignment,  absolute 
upon  its  face,  of  a  stock  of  goods  and  delivered  possession.     Upon  proof  of  an 
agreement  between  the  parties  that  M.  should  sell  the  goods,  and,  after  satisfy- 
ing a  debt  due  to  himself,  that  he  should  pay  the  residue  to  B.,  the  transaction 
was  held  to  be  fraudulent  and  void.     M'Culloch  v.  Hutchinson,  434. 

2.  A  mortgagee  having  assigned  his  mortgage  in  payment  of  a  debt,  suit  was 
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brought  upon  it  at  his  instance  by  the  assignee,  and  a  verdict  and  judgment 
were  rendered  for  the  defendant  upon  proof  of  payment  before  the  assignment. 
Held,  that  the  assignment,  although  without  guarantee,  furnished  no  defence  to 
the  payment  of  the  original  debt  due  by  the  mortgagee  to  his  assignee;  and  that 
the  verdict  and  judgment  in  the  mortgage  suit  were,  as  evidence,  conclusive 
upon  the  mortgagee.  Hamilton  v.  Neel,  517. 

ASSUMPSIT. 

ACTION,  1,  2. 
COVENANT,  1. 

1.  To  enable  a  plaintiff  to  recover  a  debt  barred  by  a  former  recovery,  there 
must  be  not  only  an  acknowledgement  of  the  debt,  but  a  distinct  and  formal 
promise  to  pay  or  allow  it.    Anspach  v.  Brown,  139. 

2.  A  promise  of  an  executor  to  pay  the  debt  of  his  testator  will  not  take  it  out 
of  the  operation  of  the  statute  of  limitation. 

Quare.  Whether  the  promise  of  a  residuary  legatee  would  bind  him,  in  con- 
sideration of  his  legacy,  to  pay  a  debt  of  the  testator.  Reynolds  v.  Hamilton,  420. 

ATTORNEY  AT  LAW. 

1 .  A  receipt,  given  in  fraud  of  a  plaintiff,  by  his  attorney  for  the  amount  of  a 
judgment  without  actual  payment,  and  in  consideration  of  a  private  transaction 
of  the  attorney  with  the  defendant,  is  inoperative  against  the  client.     Chambers 
v.  Miller,  63. 

2.  An  attorney  at  law,  to  secure  the  lien  debt  of  his  client,  bid  for  the  real  es- 
tate of  the  defendant,  and  purchased  it  for  a  third  person,  for  a  price  equal  to 
the  amount  of  his  client's  claim,  for  which  he  gave  a  receipt  to  the  sheriff,  and 
took  the  deed  in  his  own  name.     Upon  conveying  to  the  person  for  whom  he 
purchased,  he  took  a  judgment  as  security  for  the  purchase  money  in  his  own 
and   his  client's  name,  and  subsequently  assigned  one  half  of  it  to  a  person 
without  notice  of  the  facts.    This  judgment  having  been  collected  by  the  sheriff, 
it  was  held  that  the  equitable  assignee  was  entitled  to  have  the  one  half  thus 
transferred  to  him,  in  preference  to  the  client,  who  originally  furnished  the  con- 
sideration.    M'Clelland  v.  Myers,  160. 

3.  The  rule  which  excludes  the  proof  of  communications  made  by  a  client  to 
his  counsel,  is  confined  to  cases  in  which  the  client  is  interested.     Hamilton  v. 
JVeeJ,  517. 

ATTORNEY  IN  FACT. 

A  power  of  attorney  "  to  ask,  demand,  sue  for,  recover  and  receive  all  such 
sum  or  sums  of  money,  debts,  dues,  accounts,  and  other  demands  whatsoever, 
which  are  or  shall  be  due,  owing,  payable,  and  belonging  to  us,  or  detained 
from  us  by  any  manner  of  ways  or  means  whatsoever,"  &c.,  will  not  authorize 
the  attorney  to  compound  for,  receive,  and  release,  a  sum  of  money  which  is  not 
due  and  payable. 

In  the  execution  of  a  deed  by  one  person  for  another,  under  a  power  of  attor- 
ney, the  name  of  the  principal  must  be  used  in  some  form  or  other,  in  order  to 
its  validity.  Heffernan  v.  Mdams,  116. 

AWARD. 

1.  No  appeal  lies  from  an  award  of  referees  appointed  according  to  the  pro- 
visions of  the  acts  of  1705  or  1806.     And  if  an  appeal  be  entered,  it  is  void ;  and 
no  lapse  of  time  or  acquiescence  of  the  parties  will  give  it  validity,  so  as  to  ena- 
ble the  court  of  common  pleas  to  entertain  jurisdiction  of  it.    Boyd  v.  Stubbs,  29. 

2.  An  award  which  is  void  as  to  one  of  the  parties  interested  in  it,  is  void  as 
to  all  the  rest.     Power  v.  Power,  205. 

3.  The  award  of  an  arbitrator  made  in  pursuance  of  a  parol  submission,  set- 
tling and  fixing  a  boundary  line  in  dispute  between  the  owners  of  adjoining 
lands,  is  conclusive  between  them.     Bowen  v.  Cooper,  311. 

4.  It  is  not  in  the  power  of  referees  under  the  act  of  1705  to  put  the  merits  of 
the  cause  submitted  to  them  on  the  record  for  revision  in  the  court  of  error. 
Their  award  is  on  the  footing  of  a  verdict,  and  a  decision  upon  exceptions  to  it 
is  equivalent  to  the  overruling  of  a  motion  for  a  new  trial.    Johnston  v.  Porter, 
356. 

5.  If  parties  agree  to  consolidate  actions,  and  thus  combine  different  causes  of 
action,  and  refer  the  whole  to  referees  under  the  act  of  1705,  neither  party  can 
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afterwards  except  to  the  award  on  the  ground  of  informality.     Bemus  v.  Quig- 
gle,  362. 

6.  An  award  of  arbitrators  and  judgment  against  two,  upon  a  declaration 
against  one,  is  fatally  erroneous.  Stewart  v.  Jittrams,  448. 

BAIL. 

1.  Upon  a  scire  facias  against  the  bail  to  recover  the  amount  of  an  execution 
for  which  the  constable  became  liable,  it  is  competent  to  establish  the  insol- 
vency of  the  constable  by  the  testimony  of  witnesses  ;  it  is  not  essential  that  he 
should  have  taken  the  benefit  of  the  insolvent  law. 

In  an  action  against  the  bail  to  recover  the  amount  of  an  execution  for  which 
a  constable  became  liable,  the  constable  himself,  upon  being  released  from  lia- 
bility to  the  defendants,  is  a  competent  witness.  Willard  v.  Wickham,  292. 

2.  Bail  upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  is  abso- 
lutely fixed  by  a  failure  of  the  defendant  to  prosecute  his  appeal  with  effect  or 
to  surrender  himself,  without  the  issuing  of  a  capias  ad  satisfaciendum.     Gray  v. 
Dawson,  471. 

BAILMENT. 

JUSTICE  OF  THE  PEACE,  2. 

1.  A  justice  of  the  peace  has  jurisdiction  of  a  cause  of  action  arising  out  of  a 
contract  of  bailment.     M'Cahan  v.  Hirst,  175. 

2.  A  bailment  is  founded  upon  contract  express  or  implied,  and  all  questions 
arising  out  of  it  are  within  the  jurisdiction  of  a  justice  of  the  peace  under  the 
act  of  1810.     Todd  v.  Figley,  542. 

3.  A  loan  of  personal  property,  subject  to  be  turned  into  a  sale  by  compliance 
with  certain  conditions,  does  not  vest  in  the  bailee  such  an  ownership  as  sub- 
jects the  property  to  levy  and  sale  upon  an  execution  for  his  debt.     Clark  v. 
Jack,  375. 

4.  If  injury  happen  to  property  in  the  hands  of  a  bailee,  the  interference  of  the 
bailor  to  remedy  the  evil,  will  not  release  the  bailee  from  liability  for  the  conse- 
quence of  his  negligence.     Todd  v.  Figley,  542. 

BASTARD. 

ACTION,?. 

BEQUEST. 

ACTION,!. 

1.  A  testator  having  bequeathed  to  his  wife  "  all  the  furniture  and  other  arti- 
cles which  she  brought  with  her  that  are  now  in  my  possession,  together  with 
her  interest  out  of  my  estate,  so  long  as  she  remains  my  widow,"  it  was  held  : 
that  she  was  entitled  to  the  specific  articles  bequeathed,  and  also  to  the  interest, 
during  her  life  or  widowhood,  upon  the  net  proceeds  of  the  personal  estate, 
after  the  payment  of  debts  and  specific  legacies;  and  that,  upon  giving  security 
to  the  executor  to  return  it,  she  would  be~entitled  to  have  the  principal  upon  the 
same  limitation.     Rodgers  v.  Rodgers,  15. 

2.  A  testator  devised  a  plantation  to  his  three  grandsons,  and  added  :  "  it  is 
my  will  that  my  three  grandsons,  or  their  guardians,  pay  to  my  beloved  wife 
Susannah  25  dollars,  twenty  bushels  of  wheat,  ten  bushels  of  rye,  ten  of  corn, 
and  ten  of  oats,  two  tons  of  hay,  &c.,  yearly,  and  every  year,  during  her  natural 
life  or  widowhood."     And,  by  a  codicil  to  his  will,  he  bequeathed  as  follows  : 
"  I  give  to  my  granddaughter  Mary  Anne  the  one  fourth  part  of  the  rent,  de- 
ducting first  the  expense  therefrom,  that  is  of  the  plantation  where  I  bequeathed 
to  my  three  grandsons."     Held,  that  Mary  Anne  was  entitled  to  the  one  fourth 
part  of  the  whole  rent  of  the  plantation,  and  was  not  limited  to  the  one  fourth 
after  deducting  the  bequest  annually  payable  to  the  widow.     Kauffman  v.  Sailor. 
135. 

3.  A  testator  having  bequeathed  to  his  widow  all  his  personal  estate  for  her 
life  or  widowhood,  the  executor  was  not  bound,  before  he  delivered  it,  to  take  secu- 
rity for  its  return.     Brinton's  Estate,  203. 

4.  The  assent  of  an  executor  to  the  delivery  of  a  specific  bequest  of  goods  or 
chattels  to  the  legatee,  may  be  either  express  or  implied  :  the  law  has  prescribed 
no  particular  form  of  delivery.     Thus,  if  the  executor  separates  certain  articles 
of  property  and  declares  them  to  be  for  the  legatee,  it  is  such  a  delivery  as  will 
enable  the  latter  to  maintain  trover  for  them.     Dimond  v.  M'Dowell,  510. 
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BETTING. 

1.  All  contracts  or  promises  depending  upon  a  bet  on  the  result  of  an  election 
are  null  and  void :  ingenuity  cannot  invent  any  mode  of  evidencing  such  con- 
tract, so  that  it  can  be  enforced  by  law.     Lloyd  v.  Leisenring,  294. 

2.  The  statute  against  betting  on  elections  was  intended  to  avoid  all  bets  paid 
or  unpaid,  and  to  suppress  anything  connected  with  the  subject;  it  cannot, 
therefore,  be  eluded  by  an  appended  agreement  which  would  give  to  an  actual 
wager  the  similitude  of  something  else.     Wagonseller  v.  Snyder,  343. 

BOND. 

TREASURER'S  SALE,  2. 

BOUNDARY. 

The  award  of  an  arbitrator  made  in  pursuance  of  a  parol  submission ,  settling 
and  fixing  a  boundary  line  in  dispute  between  the  owners  of  adjoining  lands,  is 
conclusive  between  them.  Bowen  v.  Cooper,  311. 

BUILDINGS. 

The  first  builder  upon  adjoining  lots  in  a  town  is  bound  to  use  suitable  mate- 
rials, and  build  them  skilfully  in  the  foundation  and  wall  of  partition ;  for  if 
upon  the  excavation  for  and  construction  of  a  house  upon  the  adjoining  lot,  not- 
withstanding the  use  of  proper  and  ordinary  care  and  diligence,  the  first  walls 
should  fall  in  consequence  of  their  defects,  it  must  be  regarded  as  damnum  sine 
injuria.  Richart  v.  Scott,  460. 

CAPIAS,  ALIAS. 
ACTION,  12. 

CASE. 

ACTION,  5,  7, 13. 

CHALLENGE. 

It  is  a  principal  cause  of  challenge  that  the  juror  has  been  summoned  as  a 
witness  by  the  prisoner. 

The  commonwealth,  though  precluded  from  challenging  peremptorily  by  the 
act  of  1834,  is  not  bound  to  assign  a  cause  of  challenge  oefore  the  panel  has  been 
exhausted.  Commonwealth  v.  Jolliffe,  585. 

COMMON. 

The  owner  of  part  of  an  inlot  in  the  town  of  Alleghany  is  entitled  to  a  right 
of  common  upon  the  land  reserved  for  that  purpose  by  the  original  survey  and 
location  of  the  town.  But  the  owners  of  outlets  are  not  entitled  to  such  right 
of  common.  Carry.  Wallace,  394. 

COMMON  SCHOOLS. 

The  superintendent  of  common  schools  has  no  authority  to  decide  a  ques- 
tion of  a  contested  election. 

The  time  for  holding  elections  of  school  directors  in  the  townships  is  when 
the  supervisors  of  the  wards  are  elected,  and  in  the  boroughs,  when  the  borough 
officers  are  elected.  Mershon  v.  Baldridge,  500. 

CONDITION. 

PLEADING,  3. 

CONDITIONAL  VERDICT. 

ACTION,  8. 

CONSIDERATION. 

ACTION,  4. 

ASSUMPSIT,  2. 

The  refusal  by  a  plaintiff  in  a  judgment  against  a  principal  and  a  surety  to 
issue  an  execution  upon  it,  at  the  instance  of  the  surety,  for  the  purpose  of  levy- 
ing the  property  of  the  principal,  is  a  good  consideration  for  a  promise  to  release 
the  surety ;  and  upon  such  promise  being  made,  he  is  released  ;  and  in  such  case 
it  is  not  necessary  for  the  surety  to  be  able  to  prove  that  the  debt  might  have 
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CONSIDERATION. 

been  made  upon  the  execution  against  the  principal.    Bank  v.  Klingensmith, 
523. 

CONSOLIDATION  OF  ACTIONS. 
ACTION,  11. 

CONSTABLE. 

1.  Upon  a  scire  facias  against  the  bail  to  recover  the  amount  of  an  execution 
for  which  the  constable  became  liable,  it  is  competent  to  establish  the  insol- 
vency of  the  constable  by  the  testimony  of  witnesses ;  it  is  not  essential  that  he 
should  have  taken  the  benefit  of  the  insolvent  law.     Willard  v.  Wickham,  292. 

2.  If  an  execution  issued  by  a  justice  of  the  peace  be  set  aside  on  certiorari, 
there  can  be  no  recovery  on  a  bond  taken  by  the  constable  for  the  delivery  of 
property  levied  on  such  execution. 

A  constable  who,  through  neglect  of  duty,  becomes  liable  for  and  pays  the 
amount  of  an  execution  directed  to  him,  cannot  recover  it  from  the  original  de- 
fendant. Mewhorter  v.  Jamison,  353. 

CONSTABLE'S  SALE. 

If  an  execution  be  immediately  issued  upon  a  judgment  of  a  justice,  and  the 
money  be  made  by  a  sale  of  personal  property,  it  is  then  too  late  to  enter  an  ap- 
peal or  bail  for  stay  of  execution  by  the  defendant,  although  the  twenty  days 
allowed  by  the  sixth  section  of  the  act  of  1810  have  not  expired  :  and  the  pur- 
chaser of  the  property  has  a  legal  right  thereto.  Patterson  v.  Peironnet,  337. 

CONSTITUTION. 
ACTION,  6. 

CONTRACT. 

ACTION,  8. 

1.  To  render  a  proposed  contract  binding,  it  must  be  acceded  to  by  both  par- 
ties at  the  time.     A  mere  voluntary  compliance  with  its  terms  by  one,  who  had 
not  previously  agreed  to  it,  does  not  render  the  other  liable  to  it.    Johnston  v. 
Fessler,  48. 

2.  A  contract  founded  upon  a  promise  and  engagement  to  procure  signatures 
and  obtain  a  pardon  from  the  governor,  for  one  convicted  of  a  criminal  offence 
and  sentenced  to  punishment,  is  unlawful,  and  cannot  be  enforced  by  an  action. 
Hatzfield  v.  Gulden,  152. 

3.  All  contracts  or  promises  depending  upon  a  bet  on  the  result  of  an  election 
are  null  and  void  :  ingenuity  cannot  invent  any  mode  of  evidencing  such  con- 
tract, so  that  it  can  be  enforced  by  law.     Lloyd  v.  Leisenring,  294. 

4.  A  contract  for  the  purchase  and  sale  of  a  mill  and  land,  and  embracing 
other  matters  connected,  in  the  contemplation  of  the  parties  at  the  time,  with 
the  enjoyment  and  profits  of  the  mill,  will  be  considered  an  entire  contract,  so 
as  to  enable  the  vendor  tojenforce  performance  of  it  by  ejectment,  upon  the  legal 
title  retained  by  him.     Carmalt  v.  Platt,  318. 

5.  Ignorance  of  the  law  does  not  affect  contracts,  nor  excuse  a  party  from  the 
legal  consequences  of  particular  acts.     Rankin  v.  Mortimere,  372. 

6.  A  contract  for  the  purchase  or  sale  of  land  with  an  infant,  is  necessarily 
executory  ;  binding  on  the  adult  party,  but  liable  to  be  affirmed  or  disaffirmed  by 
the  infant  when  he  arrives  at  lawful  age.     If  possession  be  delivered  under  such 
contract  to  the  purchaser,  and  the  infant,  when  he  arrives  at  full  age,  disaffirm 
it,  the  former  shall  be  treated  as  a  trustee  for  the  infant  in  relation  to  the  land, 
and  may  claim  to  be  reimbursed  all  charges  not  covered  by  the  rents  and  profits. 
M'Ginn  v.  Shaeffer,  412. 

7.  An  action  on  the  case  may  be  maintained  on  an  unexecuted  parol  contract 
for  the  purchase  and  sale  of  land.     George  v.  Bartoner,  530. 

8.  A  bailment  is  founded  upon  contract  express  or  implied,  and  all  questions 
arising  out  of  it  are  within  the  jurisdiction  of  a  justice  of  the  peace  under  the 
act  of  1810.     Todd  v.  Figley,  542. 

CONTRACT  OF  DECEDENT. 

The  execution  of  the  contract  of  a  decedent  for  the  sale  of  his  real  estate, 
by  his  administrator,  after  his  death,  by  order  of  the  court  of  common  pleas,  in 
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CONTRACT  OF  DECEDENT. 

pursuance  of  the  provisions  of  the  act  of  assembly,  will  not  divest  the  widow'i 
right  of  dower.     Riddlesberger  v.  Mentzer,  141. 

CONVEYANCE. 

ESTOPPEL. 
DEED. 

1.  A  deed  and  separate  defeasance  constitute  in  effect  but  one  instrument,  ope- 
rating as  a  security  for  money  and  not  as  a  conditional  sale,  and  are  to  be  consi- 
dered and  treated  as  a  mortgage,  and  all  the  consequences  appertaining  in  equity 
to  a  mortgage  are  to  be  strictly  observed,  and  the  right  of  redemption  is  to  be 
regarded  as  an  inseparable  incident.    Jaques  v.  Weeks,  261. 

2.  That  which  was  a  mortgage  at  its  execution  continues  to  be  so,  although  it 
contains  a  clause  that  it  shall  be  an  absolute  deed  of  conveyance  if  the  money 
which  it  secures  be  not  paid  at  the  day.     Rankin  v.  Mortimer  e,  372. 

3.  A  conveyance  of  land  conveys  the  grain  growing  upon  it,  to  the  purchaser. 
And  the  fact  that  the  vendor  took  care  of  the  grain  growing  and  the  fences 
around  it,  after  the  conveyance,  without  objection  from  the  vendee,  does  not  alter 
the  rights  of  the  parties.     Wilkins  v.  Vashbindcr,  378. 

4.  An  absolute  deed  of  conveyance,  and  separate  agreement  by  the  grantee  to 
reconvey  upon  the  payment  of  a  certain  sum  of  money  at  a  certain  time,  is  but 
one  transaction,  and  the  whole  constitute  a  mortgage.     But  if  the  agreement  by 
the  vendee  be  subsequent  and  independent,  that  he  will  reconvey  upon  the  re- 
payment of  the  purchase  money,  it  does  not  convert  the  first  deed  into  a  mort- 
gage, nor  in  any  way  affect  its  validity.     Kelly  v.  Thompson,  401. 

5.  A  mistake  in  a  superadded  descriptive  clause  in  a  recital  of  title  in  a  deed, 
intended  for  purposes  of  individuation  only,  and  not  to  define  boundaries,  shall 
not  prejudice  a  more  particular  description  of  the  property  conveyed,  which  it 
was  not  intended  to  assist.     Chaplin  v.  Srodes,  410. 

COSTS. 

1.  The  costs  of  an  issue  demsamt  vel  non  must  be  borne  by  the  parties  to  it, 
and  not  by  the  funds  of  the  estate  of  which  they  are  devisees  or  legatees.     Kop- 
penhaffer  v.  Isaacs,  170. 

2.  Upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  if  the  plaintiff 
obtain  a  verdict  and  judgment  in  Tiis  favour,  he  is  entitled  to  recover  full  costs, 
although  the  amount  finally  recovered  was  not  so  great,  either  as  the  judgment 
of  the  justice,  or  the  award  of  arbitration  out  of  court,  from  each  of  which  the 
defendant  had  appealed.     Lindsey  v.  Corah,  235. 

3.  If  a  plaintiff  in  ejectment  recover  a  verdict  and  judgment  less  favourable 
than  an  award  of  arbitrators  from  which  an  appeal  had  been  taken,  he  is  not 
entitled  to  recover  his  costs  which  accrued  subsequent  to  the  appeal ;  nor  is  the 
defendant  entitled  to  recover  back  the  costs  which  he  paid  on  the  appeal. 
Bellas  v.  Oyster,  341. 

4.  If  a  plaintiff's  demnnd,  exceeding  100  dollars,  be  reduced  below  that  sum, 
by  evidence  of  his  special  contract  to  pay  the  debWof  a  third  person,  he  is  never- 
theless entitled  to  recover  costs.    Manning  v.  Eaton,  346. 

5.  The  statute  which  empowers  a  grand  or  petit  jury  to  punish  with  costs  is 
penal,  and  to  be  strictly  construed.     A  finding  therefore  by  the  petit  jury  that 
the  prosecutor  pay  the  costs,  without  naming  him,  is  insufficient,  and  will  not 
justify  a  sentence  against  one  whom  the  prosecuting  attorney  had  indorsed  on 
the  bill  as  a  prosecutor.     Clemens  v.  Commonwealth,  485. 

COUNTY. 

The  county  is  liable  for  the  expense  of  boarding  and  lodging  a  jury  empanelled 
and  kept  together  in  a  capital  case  by  order  of  the  court.  Commissioners  v. 
Hall,  290. 

COVENANT. 

1.  The  appointment  of  a  covenantor  by  the  covenantee  to  his  executorship 
is  a  release  of  the  covenant,  as  well  at  law  as  in  equity ;  but  the  testator  may 
either  expressly  or  impliedly  reserve  the  duty,  and  make  it  the  subject  of  be- 
quest. In  such  case  covenant  will  not  lie,  nor  will  any  action  lie  against  the 
executor,  as  such,  to  recover  the  legacy  ;  but  the  duty  may  be  enforced  against 
the  party  originally  bound,  in  an  action  of  assumpsit,  on  a  supposititious  pro- 
mise to  perform  the  covenant  or  render  the  duty.  Fishel  v.  Fishel,  44. 
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COVENANT. 

2.  Covenants  relating  to  the  mass  of  a  tract  are  applicable  to  land  acquired 
in  exchange  for  a  part  of  it,  and  substituted  in  a  contract  of  sale  for  the  part  ex- 
changed.    Withers  v.  Baird,  227. 

A  covenant  to  make  "  a  good  and  lawful  deed  of  conveyance  clear  of  all  in- 
cumbrances,"  is  satisfied  by  a  deed  with  special  warranty,  where  the  parties 
have  expressed  their  meaning  to  be,  "  only  a  warranty  deed  subject  to  all  the 
demands  of  the  common  wealth."  Ibid. 

3.  In  an  action  of  covenant  the  court  instructed  the  jury  what  the  true  con- 
struction of  the  agreement  between  the  parties  was,  and  directed  them  that  they 
might  take  into  their  consideration  the  acts  and  declarations  of  the  parties,  to 
enable  them  to  judge  whether  the  construction  the  court  gave  was  right.     The 

1'ury  having  found  a  verdict  in  accordance  with  the  opinion  of  the  court,  it  was 
icld  to  be  good.     Colder  v.  Weaver,  466. 

CRIMINAL  LAW. 

COSTS,  5. 
INDICTMENT. 

DAMAGES. 

1.  An  authority  by  one  to  another  tenant  in  common  to  proceed  to  an  assess- 
ment of  the  damages  which  had  been  suffered  by  the  location  and  construction 
of  a  railroad  through  their  farm,  will  not  authorize  the  latter  to  proceed  in  his 
own  name,  treating  the  farm  as  his  own.     The  title  of  the  petitioners  ought  to 
be  rightly  set  forth  in  the  petition.     Nor  will  such  irregularity  be  cured  by  the 
subsequent  formal  release  of  the  tenant  in  common  not  joined  in  the  proceeding. 
Rail  Road  Company  v.  Bucher,  33. 

2.  When  the  parties  to  a  mortgage  stipulate  that  if  the  interest  be  not  punc- 
tually paid  at  a  particular  time  and  place,  the  mortgagee  may  elect  to  consider 
the  mortgage  due  and  payable,  and  sue  the  same :  upon  a  failure  to  pay  accord- 
ing to  the  stipulation,  the  mortgage  may  be  immediately  sued.     Huling  v.  Drex- 
ell,  126. 

If  there  be  a  stipulation,  that  in  the  event  of  the  necessity  of  suing  the  mort- 
gage, the  mortgagee  may  recover,  in  addition  to  the  debt  and  interest,  damages 
For  costs  and  expenses  incident  to  the  suit,  this  is  not  an  usurious  contract,  and 
it  may  be  enforced  in  the  scire  facias  suit.  Ibid. 

But  it  is  error  to  permit  the  jury  to  find  damages  for  the  plaintiff  without 
proof  of  damage.  Ibid. 

3.  The  demandant  in  an  action  of  dower  unde  nihil  habet  is  entitled  to  recover 
damages  from  the  tenant  of  the  freehold  for  the  time  being,  to  be  estimated  from 
the  time  of  the  death  of  her  husband,  where  he  died  seised,  although  the  defen- 
dant may  have  been  tenant  but  a  short  part  of  the  time.     Seaton  v.  Jamison,  533. 

DEBT. 

ACTION,  10. 

DECEDENT 

MORTGAGE. 

DECLARATION. 

In  an  action  founded  upon  a  penal  statute  or  ordinance,  it  is  not  sufficient  to 
lay  the  ofl'ence  charged  in  the  very  words  of  the  statute  or  ordinance,  unless 
they  expressly  serve  to  allege  the  very  fact  with  all  necessary  additions  and 
without  uncertainty  or  ambiguity.  The  special  circumstances  necessary  to  in- 
dividuate the  offence  must  be  slated  distributively  and  not  disjunctively.  Duck 
v.  Burgess,  181. 

DECEDENT. 

DOWKR,  1. 

1.  The  act  of  1797  limits  the  lien  of  debts  due  from  a  deceased  debtor  upon 
his  real  estate,  to  the  term  of  seven  years  from  the  time  of  his  death;  when  it 
shall  cease,  if  the  debt  be  payable  within  that  period,  unless  suit  shall  be  brought 
for  the  recovery  of  it;  in  which  case  if  the  suit  be  duly  prosecuted  to  judg- 
ment within  that  time,  the  lien  will  be  extended  to  twelve  years  from  the  death 
of  the  debtor;  and  when  suit  shall  be  commenced  within  the  seven  years,  but 
judgment  is  not  obtained  until  after  that  term  shall  have  expired,  the  lien  of  the 
debt  will  be  continued  in  such  case  till  the  end  of  five  years  from  the  date  of  the 
VII. — 3  A 
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DECEDENT. 

judgment:  capable,  however,  of  being  continued  indefinitely  in  either  of  the 
cases  by  a  revival  thereof  every  succeeding  term  of  five  years  by  scire  facias. 
Duncan  \.  Clark,  217. 

2.  A  judgment  against  the  estate  of  a  decedent  obtained  after  his  death,  will 
lose  its  lien" by  lapse  of  time,  and  a  want  of  due  diligence  in  its  prosecution. 
Greenough  v.  Patton,  336. 

DEED. 

ACKNOWLEDGEMENT. 
CONVEYANCE 

1.  In  the  execution  of  a  deed  by  one  person  for  another,  under  a  power  of 
attorney,  the  name  of  the  principal  must  be  used  in  some  form  or  other,  in  order 
to  its  validity.     Hcffernan  v.  Jlddams,  1 16. 

2.  If  the  magisterial  character  of  the  officer  who  takes  the  acknowledgement  of 
a  deed  be  not  set  out  in  the  body  of  it,  it  may  be  supplied  by  proof  aliunde.    A 
copy  of  the  justice's  commission,  certified  by  the  recorder  of  deeds,  is  competent 
evidence  for  that  purpose.     Bonnet  v.  Paine,  334. 

DEFALCATION. 
ACTION,  14. 

DEFEASANCE. 

MORTGAGE,  2,4,  5. 

DEFENCE. 

EJECTMENT,  2. 
SET  OFF,  2. 

VENDOR  AND  VENDEE,  2. 

1.  As  between  the  pay  or  and  payee  of  a  negotiable  note,  either  want  or  failure 
of  consideration  may  be  set  up  as  a  defence  to  an  action  upon  it ;  so  also  as  be- 
tween the  payor  and  a  holder  claiming  by  indorsement  or  delivery  made  after 
the  note  became  due.     Barnet  v.  Offer-man,  130. 

2.  A  party  to  an  exchange  of  land,  \vho  has  obtained  possession  under  the 
contract,  and  who,  by  his  own  act,  has  put  it  out  of  his  power  to  give  the  other 
party  possession  or  to  execute  the  contract,  will  not  be  permitted,  in  an  ejectment 
against  him,  to  recur  to  it  for  purposes  of  defence  ;  nor  will  any  improvements 
made  upon  the  land  under  such  circumstances  give  to  the  defendant  any  equity, 
or  entitle  him  to  a  conditional  verdict.     French  v.  Secly,  231. 

3.  The  lona  fide  holder,  for  value  and  without  notice,  of  a  negotiable  note 
made  to  A.  B.  or  bearer,  is  entitled  to  recover  on  it  against  the  maker,  free  from 
all  subsisting  equities  between  the  original  parties.     Bullock  v.  Wilcox,  328. 

4.  A  mortgagee  having  assigned  his  mortgage  in  payment  of  a  debt,  suit  was 
brought  upon  it  at  his  instance  by  the  assignee,  and  a  verdict  and  judgment 
•were  rendered  for  the  defendant  upon  proof  of  payment  before  the  assignment. 
Held,  that  the  assignment,  although  without  guarantee,  furnished  no  defence  to 
the  payment  of  the  original  debt  due  by  the  mortgagee  to  his  assignee  ;  and  that 
the  verdict  and  judgment  in  the  mortgage  suit  were  as  evidence  conclusive  upon 
the  mortgagee.     Hamilton  v.  Neel,  517. 

DEPOSITION. 

1.  A  deposition  taken  in  an  action  between  A  and  B  is  not  admissible  in  an 
action  between  A  and  B  with  notice  to  C  as  terre-tenant,  when  it  is  sought  to 
charge  C's  land.     Good  v.  Good.  195. 

Qutcre.  If  a  deposition  be  taken  in  an  action  between  A  and  B,  and  it  proves 
inadmissible,  would  it  be  inadmissible  in  another  action  between  the  same  par- 
ties, merely  because  it  was  not  taken  in  the  latter  case.  Hid. 

2.  The  question  when  a  deposition  may  be  read,  in  consequence  of  the  wit- 
ness's inability  to  appear  in  court,  must  be  referred  to  the  discretion  of  the  court : 
but  the  exercise  of  that  discretion  is  the  subject  of  review  on  error.     Dmnison 
v.  Fairchild,  309. 

3.  The  formality  or  informality  of  a  notice  to  take  depositions  depends  upon 
the  rule  of  court,  without  the  production  of  which  an  exception  to  the  opinion  of 
the  court  below  on  the  subject  will  not  be  considered.   Thompson  v.  Melford,  442. 

DESCRIPTION. 

CONVEYANCE. 
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DEVISAV1T  VEL  NON. 
COSTS,  1. 

DEVISE. 

SHERIFF'S  SALE,  7. 

A  testator  devised  a  plantation  to  his  three  grandsons,  and  added :  "  it  is  my 
will  that  my  three  grandsons,  or  their  guardians,  pay  to  my  beloved  wife  Susan- 
nah 25  dollars,  twenty  bushels  of  wheat,  ten  bushels  of  rye,  ten  of  corn,  and  ten 
of  oats,  two  tons  of  hay,  &c.,  yearly,  and  every  year,  during  her  natural  life  or 
widowhood."  And,  by  a  codicil  to  his  will  he  bequeathed  as  follows:  "  I  give 
to  my  granddaughter  Mary  Anne  the  one  fourth  part  of  the  rent,  deducting  first 
the  expense  therefrom,  that  is  of  the  plantation  where  I  bequeathed  to  my  three 
grandsons."  Held,  that  Mary  Anne  was  entitled  to  the  one  fourth  part  of  the 
whole  rent  of  the  plantation,  and  was  not  limited  to  the  one  fourth  after  deduct- 
ing the  bequest  annually  payable  to  the  widow.  Kaufman  v.  Sailor,  135. 

DIVORCE. 

Although  the  original  domicil  and  marriage  of  the  parties  may  have  been  in 
Pennsylvania,  her  courts  have  no  jurisdiction  of  a  cause  of  divorce  alleged  to 
have  been  committed  by  the  husband  whilst  his  domicil  was  in  another  state. 
Dorsey  v.  Dorsey,  349. 

The  law  of  the  actual  domicil  at  the  time  and  place  of  the  injury,  is  the  rule  in 
cases  of  divorce,  for  every  thing  but  the  original  obligation  of  marriage.  Ibid. 

DONATION  LAND. 

Donation  land  is  exempt  from  taxes  only  during  the  lifetime  of  the  soldier  who 
was  the  original  grantee  :  the  exemption  does  not  extend  to  his  heir  at  law  or 
devisee.  Kelsey  v.  Badger,  516. 

DOWER. 

1.  The  execution  of  the  contract  of  a  decedent  for  the  sale  of  his  real  estate,  by 
his  administrator  after  his  death,  by  order  of  the  court  of  common  pleas,  in  pur- 
suance of  the  provisions  of  the  act  of  assembly,  will  not  divest  the  widow's  right 
of  dower.     Riddlesberger  v.  Mentzer.  141. 

2.  The  demandant  in  an  action  of  dower  wide  nihil  haliet  is  entitled  to  recover 
damages  from  the  tenant  of  the  freehold  for  the  time  being,  to  be  estimated 
from  the  time  of  the  death  of  her  husband,  where  he  died  seised,  although  the 
defendant  may  have  been  tenant  but  a  short  part  of  the  time.     Seaton  v.  Jamison, 
533. 

EJECTMENT. 

CONTRACT,  4. 
EVIDENCE,  1. 
NOTICE,  1. 

PRINCIPAL  AND  AGENT. 
SHERIFF'S  SALE,  2. 

1 .  If  the  plaintiff  in  a  judgment  become  the  owner  of  the  land  upon  which  that 
judgment  is  a  lien,  the  lien  thereby  becomes  extinct  by  operation  of  law;  and 
no  subsequent  sale  of  the  land  by  the  sheriff,  upon  that  judgment,  will  vest  a 
title  in  the  purchaser.     Koons  v.  Hartman,  20. 

If  a  fieri  facias  be  issued  upon  such  a  judgment,  it  is  not  incumbent  on  the 
terre-tenant  to  come  into  court  to  have  the  process  set  aside.  After  a  sale  of  the 
land  under  it,  he  may  defend  himself  in  ejectment  against  the  purchaser,  on  the 
ground  that  the  lien  was  extinct.  Ibid. 

In  ejectment,  a  verdict  and  judgment  in  a  former  trial  between  the  game  par- 
ties, for  the  same  land,  may  be  given  in  evidence.  So  also  of  a  non-suit.  Ibid. 

2.  In  an  action  of  ejectment  by  a  vendee  upon  articles  of  agreement  to  reco- 
ver the  land,  where  the  vendor  makes  no  objection  to  the  execution  of  the  con- 
tract, it  is  not  competent  for  the  defendant,  being  a  terre-tenant,  and  claiming 
title,  to  set  up,  as  a  defence,  that  the  plaintiff  has  not  performed  his  contract 
with  the  vendor.     Stub  v.  Lets,  43. 

One  of  several  defendants  in  ejectment,  by  disclaiming  and  abandoning  the 
possession  of  the  premises  in  dispute,  does  not  thereby  become  a  competent 
witness  for  his  co-defendant,  although  all  costs  be  pam  up  to  the  time  of  dis- 
claimer. His  liability  for  mesne  profits  still  remains.  Ibid. 

3.  A  testator  having  directed  his  real  estate  to  be  sold,  and  after  the  payment 


600  INDEX. 

EJECTMENT. 

of  his  debts,  bequeathed  all  the  residue  to  his  widow,  to  whom  letters  testa- 
mentary were  granted.  Held,  that  she  may  maintain  ejectment  for  the  land 
against  one  who  is  in  possession  without  right.  Whether  in  such  ejectment 
sh<>,  as  plaintiff,  be  styled  executrix  or  devisee,  is  a  matter  of  no  importance. 
Carpenter  v.  Cameron,  51. 

4.  The  specific  performance  of  an  agreement  for  the  sale  of  land,  cannot  be 
enforced  by  the  vendee  by  action  of  ejectment  against  a  vendor,  whose  wife  re- 
f  ises  to  join  her  husband  in  the  conveyance.     And  in  such  action  the  plaintiff 
is  not  entitled  to  recover  the  possession  of  the  land,  upon  proof  of  a  tender  of 
performance  on  his  part,  and  demand  of  title  such  as  he  stipulated  for  in  the 
a^-eement.     Clark  v.  Seirer,  107. 

5.  The  widow  of  a  deceased  intestate  cannot  maintain  ejectment  to  recover 
lif  r  interest  in  the  real  estate  of  which  her  husband  died  seised.     Bratton  v. 
Mi'.chell,  113. 

A  husband  cannot,  during  the  lifetime  of  his  wife,  maintain  ejectment,  in  his 
f>wa  name  alone,  for  lands,  the  title  to  which  he  claims  in  right  of  his  wife. 
Ibid. 

t>.  The  conveyance  of  a  tract  of  land  "  subject,  nevertheless,  to  the  conditions 
and  obligations  contained  in  a  certain  article  of  agreement  existing  between 
the  parties,"  creates  an  estate  upon  condition;  and  they  who  are  interested  in 
the  condition  may  enforce  its  performance  by  action  of  ejectment,  and  against 
a  purchaser  at  sheriff's  sale.  Bear  v.  Whisler,  144. 

7.  If  a  plaintiff  in  ejectment  recover  a  verdict  and  judgment  less  favourable 
ttian  an  award  of  arbitrators  from  which  an  appeal  had  been  taken,  he  is  not 
entitled  to  recover  his  costs  which  accrued  subsequent  to  the  appeal ;  nor  is  the 
defendant  entitled  to  recover  back  the  costs  which  he  paid  on  the  appeal.     Bel- 
las v.  Oyster,  341. 

8.  Quare,     Whether  a  verdict  and  judgment  on  a  traverse  of  liberum  tene- 
mentum  are  conclusive  of  the  title  in  ejectment.     Kcrr  v.  Chess,  367. 

A  verdict  and  judgment  for  the  defendant  in  an  action  of  trespass,  upon  the 
general  issue  and  traverse  of  liberum  tenemcntum,  are  not  conclusive  of  the  title  in 
ejectment.  Ibid. 

9.  In  an  action  of  ejectment  against  several  defendants  who  pleaded  jointly, 
a  judgment  of  nonsuit  may  be  given  against  the  plaintiff  after  the  death  of  one 
of  the  defendants,  without  a  substitution  of  his  representatives.  Nickle  v-  M' Far- 
land,  406. 

ELECTION. 

BETTING. 

1.  The  statute  against  betting  on  elections  was  intended  to  avoid  all  bets  paid 
or  unpaid,  and  to  suppress  anything  connected  with  the  subject;  it  cannot, 
therefore,  be  eluded  by  an  appended  agreement  which  would  give  to  an  actual 
wager  the  similitude  of  something  else.      Wagonseller  v.  Snyder,  343. 

2.  The  superintendent  of  common  schools  has  no  authority  to  decide  a  ques- 
tion of  a  contested  election.     Mershon  v.  Baldridge,  500. 

The  time  for  holding  elections  of  school  directors  in  the  townships  is  when 
the  supervisors  of  the  wards  are  elected,  and  in  the  boroughs,  when  the  borough 
officers  are  elected.  Hid. 

EQUITY. 

DEFENCE. 

A  party  to  an  exchange  of  land,  who  has  obtained  possession  under  the  con- 
tract, and  who,  by  his  own  act,  has  put  it  out  of  his  power  to  give  the  other 
party  possession  or  to  execute  the  contract,  will  not  be  permitted,  in  an  eject- 
ment against  him,  to  recur  to  it  for  purposes  of  defence ;  nor  will  any  improve- 
ments made  upon  the  land  under  such  circumstances  give  to  the  defendant  any 
equity,  or  entitle  him  to  a  conditional  verdict.  French  v.  Seely,  231. 

URROR. 

DAMAGES,  2. 

DEPOSITION,  2,  3. 

EVIDENCE,  11. 

PARTITION. 

VERDICT. 

1.  The  supreme  court  will  act  on  facts  established,  by  affidavit  to  determine 
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ERROR. 

the  regularity  of  an  appeal,  but  not  a  question  of  merits.     Drenkle  v.  Garter, 
122. 

2.  It  is  not  in  the  power  of  referees  under  the  act  of  1705  to  put  the  merits  of 
the  cause  submitted  to  them  on  the  record  for  revision  in  the  court  of  error. 
Their  award  is  on  the  footing  of  a  verdict,  and  a  decision  upon  exceptions  to  it 
is  equivalent  to  the  overruling  of  a  motion  for  a  new  trial.  Johnston  v.  Porter, 
356. 

ESCHEAT. 

An  alien  having  purchased  land  in  1809,  and  died  in  1812,  without  having 
been  naturalized,  and  without  having  made  the  declaration  required  by  the  act 
of  congress  preparatory  to  becoming  a  citizen,  his  estate  escheated  to  the  com- 
monwealth, which  had  power  in  1814,  without  office  found,  to  vest  the  same  in 
the  widow  of  the  deceased  alien.  Rubeck  v.  Gardner,  455. 

ESTATE  UPON  CONDITION. 

The  conveyance  of  a  tract  of  land  "  subject,  nevertheless,  to  the  conditions 
and  obligations  contained  in  a  certain  article  of  agreement  existing  between  the 
parties,"  creates  an  estate  upon  condition;  and  they  who  are  interested  in  the 
condition  may  enforce  its  performance  by  action  of  ejectment,  and  against  a 
purchaser  at  sheriff's  sale.  Bear  v.  Whisler,  144. 

ESTOPPEL. 

When  the  date  of  a  deed  and  a  recital  contained  in  it  are  irreconcilable  by  the 
instrument  itself,  the  party  to  it  is  not  estopped  from  establishing  the  truth  by 
parol  evidence.  Kelly  v.  Thompson,  401. 

ESTRAY. 

Ahorse  stolen  from  the  owner,  may  become  the  subject  of  a  sale  by  virtue  of 
the  statutes  relating  to  strays.  Patterson  v.  M  'Fay,  462. 

EVIDENCE. 

ACKNOWLEDGEMENT. 
ATTORNEY  AT  LAW,  3. 
BAIL,  1. 
CONSTABLE. 
DEED,  2. 
PARTITION. 

1.  In  ejectment,  a  verdict  and  judgment  in  a  former  trial  between  the  same  par- 
ties, for  the  same  land,  may  be  given  in  evidence.     So  also  of  a  nonsuit.     Koons 
v.  Hartman,  20. 

2.  The  declarations  of  an  agent,  whilst  acting  as  such,  and  within  the  scope 
of  his  authority,  are  evidence  against  the  principal.     Stockton  v.  Dcmuth,3Q. 

A  party  will  not  be  permitted  to  impeach  the  character  or  testimony  of  his  own 
witness  by  other  testimony  necessarily  tending  to  that  effect,  and  for  that  pur- 
pose ;  but  having  called  a  witness,  who  disproves  his  case,  he  is  not  thereby 
precluded  from  resorting  to  other  evidence  to  support  it.  Ibid. 

A  party,  by  calling  and  examining  a  witness,  accredits  him  as  competent  and 
credible,  and  is  estopped  from  averring  the  contrary.  Ibid. 

3.  In  trespass  per  quod  sercitium  amisit,  the  plaintiff  may  give  evidence  that 
the  consequences  of  the  injury  continued  after  suit  brought.  Hooxer  v.  Heim,  (J2. 

4.  Although  an  executor,  administrator  or  guardian  may  be  examined  on  oath 
by  the  orphan's  court,  or  auditors,  touching  the  settlement  of  his  account,  yet 
such  examination  must  be  at  the  instance  of  the  opposing  party  :  he  is  not  en- 
titled to  give  evidence  at  his  own  instance,  and  in  his  own  behalf.     Mylin's  Es- 
tate, 64. 

The  rules  of  evidence  are  as  applicable  to  proceedings  of  the  orphan's  court,  as 
of  any  other  court.  Ibid. 

5.  A  plaintiff  in  a  scire  facias  against  a  garnishee  in  foreign  attachment,  hav- 
ing required  the  defendant  to  answer  interrogatories,  and  read  them  to  the  jury 
upon  the  trial  of  an  issue  upon  the  facts  stated  therein,  the  answers  must  be 
taken  as  primary  evidence,  not  requiring  of  the  defendant  other  proof  to  estab- 
lish them.     Ersklne  v.  Sangston,  150. 

6.  The  same  rules  of  evidence  by  which  other  causes  are  tried  must  be  adhered 
to  by  the  court  in  settlement  cases.    Hence,  if  an  order  of  removal  be  affirmed 
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by  the  quarter  sessions  upon  secondary  evidence,  when  primary  evidence,  for 
aught  that  appears,  might  have  been  produced,  this  court  will  quash  it.  Town- 
skip  v.  Township,  171. 

7.  A  valid  return  to  an  execution  can  only  be  made  by  the  sheriff  himself,  but 
if  made  by  a  deputy,  and  suffered  to  remain  without  an  application  to  set  it 
aside,  it  is  a  ratification  of  it  by  the  sheriff,  and  is  admissible  in  evidence  in  an 
action  against  his  sureties  to  charge  them.     Beale  v.  Commonwealth,  183. 

A  return  by  a  sheriff  "  served  and  delivered  to  court,"  upon  a  capias  ad  satis- 
faciendum,  is  sufficient,  without  other  evidence,  in  an  action  against  the  sheriff's 
sureties,  to  charge  them  with  the  debt;  and  in  order  to  discharge  themselves, 
they  must  show  that  the  prisoner  was  liberated  by  competent  authority,  or  turned 
over  to  the  sheriff's  successor.  Ibid. 

A  return  by  a  sheriff,  that  he  had  levied  on  the  defendant's  goods,  without  any 
specification,  is  prima  facie  evidence  that  they  were  of  value  sufficient  to  pay  the 
plaintiff 's  debt.  Ibid. 

An  entry  made  by  the  prothonotary  on  the  docket,  that  the  defendant  had  pro- 
duced the  sheriff's  receipt  for  the  debt,  interest  and  costs,  is  no  evidence  of  the 
fact,  so  as  to  charge  the  sheriff's  sureties  in  an  action  against  them.  Ibid. 

8.  In  an  action  for  a  malicious  prosecution,  a  copy  of  the  record  of  the  prose- 
cution is  competent  evidence,  not  only  to  show  that  the  plaintiff  was  acquitted, 
but  also  that  the  defendant  was  the  prosecutor.    Katterman  v.  Stitzer,  189. 

A  certified  transcript  of  an  information  upon  which  a  prosecution  was  found- 
ed, taken  from  ihe  docket  of  a  justice  of  the  peace,  is  not  legal  evidence  in  an 
action  for  a  malicious  prosecution.  Ibid. 

In  an  action  for  a  malicious  prosecution,  it  is  competent  for  the  plaintiff  to  give 
evidence  of  facts  which  had  a  tendency  to  show  his  innocence  of  the  offence 
with  which  he  was  charged,  and  of  the  defendant's  knowledge  of  them.  Ibid. 

9.  Under  special  circumstances  it  may  be  competent  to  give  in  evidence  what 
a  witness  swore  on  a  former  trial,  to  corroborate  testimony  given  in  |he  second 
trial.     Good  v.  Good,  195. 

1 0.  The  least  degree  of  concert  or  collusion  between  parties  to  an  illegal  trans- 
action makes  the  act  of  one  the  act  of  all ;  and  the  acts  and  declarations  of  one 
may  be  given  in  evidence  to  affect  the  others.     Gibbs  v.  Neely,  305. 

A  sale  of  property  to  the  plaintiff  in  an  execution  issued  upon  a  satisfied  judg- 
ment is  void,  and  confers  no  title  ;  in  an  action,  therefore,  for  the  property  thus 
sold,  it  is  competent  for  the  party  to  give  in  evidence  facts,  from  which  the  jury 
may  infer,  that  the  judgment  was  satisfied.  Ibid. 

11.  In  an  action  of  ejectment  to  enforce  the  specific  performance  of  a  contract 
for  the  purchase  and  sale  of  land,  evidence  of  improvements  made  by  the  ven- 
dee, or  the  enhancement  in  value  of  the  land  since  the  date  of  the  agreement,  is 
immaterial  and  irrelevant  to  the  issue,  and  it  is  error  to  receive  it.     Carmalt  v. 
Platt,  318. 

The  rule  which  requires  the  best  evidence  the  nature  of  the  case  will  admit  to 
be  given,  will  not  be  strictly  applied  to  the  case  of  testimony  given  to  the  court, 
upon  an  objection  to  a  witness  to  establish  his  incompetency  by  proof  of  his  in- 
terest. Ibid. 

12.  In  an  action  on  a  contract  for  the  purchase  and  sale  of  land,  when  the  plain- 
tiff seeks  to  compel  specific  performance,  evidence  of  the  value  of  the  land  is 
pertinent  to  the  issue.    Irvine  v.  Bull,  323. 

13.  In  an  action  upon  a  note  for  the  payment  of  a  certain  sum  in  specific  arti- 
cles and  at  a  certain  place,  it  is  not  necessary  to  the  maintenance  of  plaintiff's 
action  that  he  should  have  made  a  demand  of  the  articles  at  the  time  and  place ; 
but,  to  defeat  the  plaintiff's  action,  the  defendant  must  prove  that  he  was  ready 
at  the  time  and  place,  and  continued  ready.     On  his  failure  to  make  this  proof, 
the  plaintiff  may  recover  the  amount  in  money.     Fleming  v.  Potter,  380. 

14.  When  the  date  of  a  deed  and  a  recital  contained  in  it  are  irreconcilable 
by  the  instrument  itself,  the  party  to  it  is  not  estopped  from  establishing  the 
truth  by  parol  evidence.     Kelly  v.  Thompson,  401. 

15.  An  assignee,  under  a  voluntary  deed  for  the  benefit  of  creditors,  is  not  jus- 
tified in  paying  a  preferred  debt,  without  other  evidence  of  its  existence ;  and  if 
it  be  shown,  upon  the  settlement  of  his  account,  that  no  such  debt  existed,  the 
credit  for  its  payment  will  be  disallowed.     Stevenson's  Assignees,  480. 

16.  The  constable's  return  of  the  "  retailers  of  foreign  merchandize"  is  not 
competent  evidence  of  the  fact  that  a  person  therein  returned  is  the  owner  of  or 
interested  in  the  business  which  he  is  conducting.     Wood  v.  Turner,  486. 
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EVIDENCE. 

17.  Subsequent  admissions  or  parol  promises  of  a  party  to  an  instrument  of 
writing,  are  not  admissible  in  evidence  to  change  its  character  or  legal  effect  and 
to  make  it  different  from  what  it  purports  to  be.     Hamilton  v.  Neel,  517. 

18.  If  the  record  exhibit  a  defective  appeal  from  an  award  of  arbitrators,  it 
cannot  be  cured  by  parol  evidence  of  what  occurred  when  the  appeal  was  en- 
tered.    Shortle  v.  Stockton,  526. 

19.  The  declaration  of  a  defendant  in  ejectment  that  he  claimed  the  posses- 
sion of  the  land  in  his  own  right,  may  be  given  in  evidence  to  repel  his  allega- 
tion made  on  the  trial  that  he  claimed  for  others  as  well  as  himself.     Gallalier  v. 
Collins,  552. 

20.  A  copy  of  a  will  disposing  of  land  in  this  state,  made  by  a  testator  resid- 
ing, and  afterwards  dying,  in  the  state  of  Maryland,  and  placed  on  file  and  upon 
record  in  the  office  of  registry  of  wills  for  Cecil  county  of  that  state,  certified 
under  the  hand  of  the  register  of  wills  for  the  said  county,  and  the  seal  of  hia 
office,  accompanied  by  a  certificate  under  the  hand  of  E.  C.,  chief  judge  of  the 
orphan's  court  of  the  said  county,  that  the  copy  of  the  will  is  attested  in  due 
form  and  by  the  proper  officer,  with  a  certificate  subjoined  thereto  from  the 
clerk  of  the  orphan's  court  of  the  said  county,  under  his  hand  and  seal  of  office, 
that  the  said  E.  C.,  by  whom  the  immediately  preceding  certificate  was  made 
and  subscribed,  was,  at  the  time  of  the  doing  thereof,  chief  judge  of  the  said 
orphan's  court,  is  admissible  in  evidence  in  ejectment  to  show  tide  to  the  land 
thereby  disposed  of.     Criswdl  v.  JUtemus,  565. 

A  deed  of  conveyance  made  in  Cecil  county,  state  of  Maryland,  transferring 
a  right  to  land  lying  within  this  state,  certified  by  J.  B.  E.,  under  bis  hand  as 
associate  judge  of  the  said  county  court,  second  judicial  district  of  the  said  state, 
to  have  been  acknowledged  before  him  by  the  grantors  therein  named,  accom- 
panied by  a  certificate  of  the  clerk  of  the  said  county  court,  that  the  said  J.  B. 
E.  was  one  of  the  associate  judges  of  the  said  second  judicial  district  of  the  state 
of  Maryland,  in  and  for  the  counties  of  Cecil,  Kent,  Queen  Anne  and  Talbot, 
at  the  time  of  taking  such  acknowledgement,  is  sufficient  evidence  of  the  execu- 
tion of  the  deed  to  entitle  it  to  be  read  in  evidence.  Ibid. 

The  execution  of  a  letter  of  attorney  by  the  owner,  or  his  guardian,  of  land 
lying  within  this  state,  giving  authority  to  lease  and  take  care  of  it  for  him, 
certified  by  E.  C.  as  chief  judge  of  the  second  judicial  district  of  the  state  of 
Maryland,  under  his  hand,  to  have  been  proved  before  him  by  the  subscribing 
witness  thereto,  accompanied  by  a  certificate  from  the  clerk  of  Cecil  county 
court,  one  of  the  counties  composing  the  said  district,  that  the  said  E,  C.,  at 
the  time  of  taking  said  probate,  was  chief  judge  of  the  said  district,  held  suffi- 
cient evidence  of  the  execution  of  the  letter  of  attorney  to  make  it  admissible 
in  evidence.  Ibid. 

EXCHANGE. 

COVENANT,  !£. 
EQUITY. 

EXCEPTIONS. 

ORPHAN'S  COURT. 

EXECUTION. 

APPEAL,  4. 
CONSTABLE'S  SALE. 
EVIDENCE,  10. 
FRAUD. 
INQUISITION. 
INSOLVENT,  3. 

1.  An  execution  levied  upon  personal  property  and  stayed  indefinitely  by  the 
plaintiff,  and  suffered  thus  to  remain  for  about  a  year  and  eight  months,  loses 
its  lien  upon  the  property  levied,  as  to  subsequent  executions.    M'Clure  v. 
Ege,  74. 

2.  A  payment  to  a  sheriff  after  the  return  of  a.  fieri  facias  levied  upon  personal 
property,  is  good  to  charge  his  sureties,  and  to  discharge  the  debtor.    Beale  v. 
Commonwealth,  183. 

A  plaintiff,  by  directing  an  execution  to  the  sheriff  against  one  of  the  sureties 
in  his  official  bond,  does  not  thereby  give  the  co-surety  an  equity  to  be  discharged 
from  responsibility  in  that  particular  case.  Ibid. 

Although  a  plaintiff  is  liable  to  the  officers  for  the  fees  which  accrue  in  his 
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EXECUTION. 

suit,  yet  upon  a  judgment  obtained  and  execution  issued  and  the  debt  and 
costs  made  by  the  sheriff,  that  liability  ceases,  and  the  officers  can  look  only  to 
the  sheriff  for  their  fees.  Hence,  in  an  action  by  the  plaintiff  in  that  judgment 
against  the  sureties  of  the  sheriff,  to  recover  from  them  the  money  thus  collected 
by  the  sheriff,  the  fees  of  the  officers  are  not  recoverable.  Ibid. 

3.  If  an  execution  issued  by  a  justice  of  the  peace  be  set  aside  on  certiorari, 
there  can  be  no  recovery  on  a  bond  taken  by  the  constable  for  the  delivery  of 
property  levied  on  such  execution.     Mcwhortcr  v.  Jamison,  353. 

A  constable  who,  through  neglect  of  duty,  becomes  liable  for  and  pays  the 
amount  of  an  execution  directed  to  him  cannot  recover  it  from  the  original  de- 
fendant. Ibid. 

4.  A  loan  of  personal  property,  subject  to  be  turned  into  a  sale  by  compliance 
with  certain  conditions,  does  not  vest  in  the  bailee  such  an  ownership  as  sub- 
jects the  property  to  levy  and  sale  upon  an  execution  for  his  debt.     Clark  v. 
Jack,  375. 

EXECUTORS  AND  ADMINISTRATORS. 

ASSUMPSIT,  2. 
RECOGNIZANCE. 

1.  The  use  of  the  word  "  executor"  is  not  essential  to  the  appointment  of  a 
person  to  execute  a  will.     An  executor  may  be  appointed  expressly  or  construc- 
tively, and  designated  by  committing  to  his  charge  those  duties  which  it  is  the 
duty  of  an  executor  to  perform  ;  by  conferring  those  rights  which  belong  to  the 
office,  or  by  any  other  language,  from  which  the  intention  of  the  testator  to  in- 
vest him  with  that  character  may  be  inferred.     Carpenter  v.  Cameron,  51. 

The  decree  of  a  register,  granting  letters  testamentary,  is  conclusive,  until 
reversed  on  appeal.  The  legality  of  it  cannot  be  inquired  into  collaterally. 
Ibid. 

2.  Although  an  executor,  administrator  or  guardian  may  be  examined  on  oath 
by  the  orphan's  court  or  auditors,  touching  the  settlement  of  his  account,  yet 
such  examination  must  be  at  the  instance  of  the  opposing  party  :  he  is  not  enti- 
tled to  give  evidence  at  his  own  instance  and  in  his  own  behalf.    Mylin's  Es- 
tate, 64. 

The  rules  of  evidence  are  as  applicable  to  proceedings  of  the  orphan's  court, 
as  of  any  other  court.  Ibid. 

3.  After  an  estate  has  been  settled,  and  releases  executed,  followed  by  an  ac- 
quiescence for  a  number  of  years,  the  accounts  will  not  be  opened :  such  settle- 
ments and  releases  are  favoured  by  the  courts,  because  they  tend  to  repose  and 
quiet.     Christian  Mylin's  Case,  71. 

4.  A  testator  having  bequeathed  to  his  widow  all  his  personal  estate  for  her 
life  or  widowhood,  the  executor  was  not  bound,  before  he  delivered  it,  to  take  se- 
curity for  its  return.     Brinton's  Estate,  203. 

5.  The  registration  of  a  will  by  the  executor  therein  named,  will  not  affect  his 
title  to  land  devised  to  him,  which  he  claims  adversely.     It  will  not  have  the 
effect  to  restrict  the  generality  of  notice  of  his  title  which  is  afforded  by  actual 
possession.     Woods  v.  Farmere,  382. 

6.  The  assent  of  an  executor  to  the  delivery  of  a  specific  bequest  of  goods  or 
chattels  to  the  legatee,  may  be  either  express  or  implied  :  the  law  has  prescribed 
no  particular  form  of  delivery.     Thus,  if  the  executor  separates  certain  articles 
of  property  and  declares  them  to  be  for  the  legatee,  it  is  such  a  delivery  as  will 
enable  the  latter  to  maintain  trover  for  them.    Dimond  v.  M'Dowcll,  510. 

EXPENSES. 
COUNTY. 

EXTINGUISHMENT. 
LIEN, 1. 

FEES. 

EXECUTION,  2. 

JUSTICE  OF  THE  PEACE,  3,  6. 

SHERIFF. 

FOREIGN  ATTACHMENT. 

1.  Upon  the  trial  of  an  issue  in  a  scire  facias  against  a  garnishee  in  a  foreign 
attachment,  the  defendant  cannot  avail  himself  of  the  fact  that  the  goods,  or 
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FOREIGN  ATTACHMENT. 

chases  in  action  attached,  came  into  his  hands  by  means  of  a  fraudulent  arrange- 
ment between  himself  and  the  debtor.     Moser  v.  Mayberri/,  12. 

2.  A  plaintiff  in  a  scire  facias  against  a  garnishee  in  foreign  attachment,  having 
required  the  defendant  to  answer  interrogatories,  and  read  them  to  the  jury  upon 
the  trial  of  an  issue  upon  the  facts  stated  therein,  the  answers  must  be  taken  as 
primary  evidence,  not  requiring  of  the  defendant  other  proof  to  establish  them. 
Erskine  v.  Sangston,  150. 

FORMER  RECOVERY. 

To  enable  a  plaintiff  to  recover  a  debt  barred  by  a  former  recovery,  there 
must  be  not  only  an  acknowledgement  of  the  debt,  but  a  distinct  and  formal 
promise  to  pay  or  allow  it.  Anspach  v.  Brown,  139. 

FRAUD. 

JUDICIAL  SALE. 

1.  Upon  the  trial  of  an  issue  in  a  scire  facias  against  a  garnishee  in  a  foreign 
attachment,  the  defendant  cannot  avail  himself  of  the  fact  that  the  goods  or 
chases  in  action  attached,  came  into  his  hands  by  means  of  a  fraudulent  arrange- 
ment between  himself  and  the  debtor.     Moser  v.  Mayberry,  12. 

2.  A  receipt,  given  in  fraud  of  a  plaintiff  by  his  attorney  for  the  amount  of  a 
judgment  without  actual  payment,  and  in  consideration  of  a  private  transaction 
of  the  attorney  with  the  defendant,  is  inoperative  against  the  client.     Chambers 
v.  Miller,  63. 

3.  No  title  passes  to  a  vendee  who  is  guilty  of  actual  fraud  in  procuring  it, 
whether  the  sale  be  private  or  judicial.    He  who  purchases  at  sheriff's  sale, 
knowing  at  the  time  that  the  judgment  on  which  the  sale  is  made  was  satisfied, 
acquires  no  title ;  and  a  purchaser  from  him  stands  in  no  better  situation,  unless 
he  be  a  purchaser  for  a  valuable  consideration,  without  notice  of  the  fraud.  Hoff- 
man v.  Strohecker,  86. 

Courts  are  anxious  to  protect  titles  which  depend  upon  the  record  ;  it  is  the 
muniment  of  title  on  which  purchasers  depend,  and  they  are  not  bound  to  look 
beyond  it  to  discover  latent  frauds  of  which  they  have  no  notice,  and  to  which 
there  is  nothing  to  direct  their  attention.  Ibid. 

4.  An  agreement  between  an  execution  creditor  and  the  debtor,  that  personal 
property  levied  on  shall  be  sold  on  five  days'  notice  by  the  sheriff  is  fraudulent 
and  void  as  to  another  creditor  having  an  execution  levied  subsequently  upon 
the  same  property ;  and  a  sale  of  the  property  to  the  plaintiff  himself,  under  such 
circumstances,  confers  upon  him  no  title  to  it.     Gibbs  v.  Neely,  305. 

5.  If  one  knowingly,  though  passively,  suffers  another  to  purchase  and  spend 
money  on  land,  under  an  erroneous  opinion  of  title,  without  making  known  his 
claim,  he  shall  not  afterwards  be  permitted  to  exercise  his  legal  right  against 
such  person.     Carr  v.  Wallace,  394. 

6.  B.  being  in  insolvent  circumstances  executed  to  M.  an  assignment,  abso- 
lute upon  its  face,  of  a  stock  of  goods  and  delivered  possession.     Upon  proof  of 
an  agreement  between  the  parties  that  M.  should  sell  the  goods,  and  after  satis- 
fying a  debt  due  to  himself  that  he  should  pay  the  residue  to  B.,  the  transaction 
was  held  to  be  fraudulent  and  void.     M'Culloch  v.  Hutchinson,  434. 

7.  A  sale  and  delivery  of  personal  property  for  the  purpose  of  hindering  and 
defeating  creditors  in  the  collection  of  their  debts,  is  fraudulent  and  void  as  to 
such  creditors ;  but  good  and  available  as  to  the  parties  themselves.     Nor  can 
the  creditors  avoid  such  sale  and  delivery  except  by  legal  process ;  and  in  taking 
the  property  without  such  process  they  are  trespassers ;  and  the  officer  taking 
it  with  process  out  of  his  jurisdiction,  thereby  becomes  a  trespasser.    M'Gee  v. 
Campbell,  545. 

FREEHOLD. 

1 .  A  steam  engine  with  its  fixtures,  used  to  drive  a  bark  mill  and  pounders  to 
break  hides  in  a  tannery,  erected  by  the  owner,  is  real  and  not  personal  pro- 
perty ;  it  passes  by  a  sale  of  the  freehold.     Occs  v.  Ogelsly,  106. 

2.  A  conveyance  of  land  conveys  the  grain  growing  upon  it  to  the  purchaser. 
And  the  fact  that  the  vendor  took  care  of  the  grain  growing  and  the  fences 
around  it  after  the  conveyance  without  objection  from  the  vendee,  does  not  alter 
the  rights  of  the  parties.     WUkins  v.  Vashbinder,  378. 

GARNISHEE. 

FOREIGN  ATTACHMENT. 
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GRAIN  GROWING. 
FREEHOLD. 

GUARANTEE. 

ASSIGNMENT. 

GUARDIAN  AND  WARD. 
INFANT. 

HEIR  AT  LAW. 

DONATION  LAND. 

HIGHWAY. 

When  public  officers  of  a  city  corporation  have  located  a  highway,  and  fixed 
the  boundaries  up  to  which  the  owners  of  property  may  build,  and  they  have  so 
built  and  enjoyed  their  property  on  both  sides  of  it  for  more  than  twenty-one 
years,  and  the  public  highway  has  been  used  in  that  place  for  the  same  length 
of  time,  it  must  be  considered  as  the  true  location,  which  cannot  be  disturbed, 
to  the  prejudice  of  vested  rights,  by  the  subsequent  acts  or  authority  of  the  city 
corporation.  Commonwealth  v.  Miltenberger,  450. 

HORSE  STEALING. 

A  justice  of  the  peace  has  power  to  take  a  recognizance  for  the  appearance  of 
one  arrested  on  suspicion  of  horse  stealing.  Steel  v.  Commonwealth,  454. 

HUSBAND  AND  WIFE. 

1.  The  specific  performance  of  an  agreement  for  the  sale  of  land,  cannot  be 
enforced  by  the  vendee  by  action  of  ejectment  against  a  vendor,  whose  wife  re- 
fuses to  join  her  husband  in  the  conveyance.    And  in  such  action  the  plaintiff 
is  not  entitled  to  recover  the  possession  of  the  land,  upon  proof  of  a  tender  of 
performance  on  his  part,  and  demand  of  title  such  as  he  stipulated  for  in  the 
agreement.     Clark  v.  Seirer,  107. 

2.  A  husband  cannot,  during  the  lifetime  of  his  wife,  maintain  ejectment  in 
his  own  name  alone  for  lands,  the  title  to  which  he  claims  in  right  of  his  wife. 
Bratton  v.  Mitchell,  113. 

Where  a  cause  of  action  in  right  of  a  wife  arose  before  the  marriage,  she 
must  be  joined  with  the  husband :  but  in  personal  actions,  the  cause  of  which 
arose  after  the  marriage,  she  ought  not  generally  to  be  joined  as  plaintiff,  unless 
she  be  the  meritorious  cause  of  action,  or  it  be  for  an  injury  done  to  her  person- 
ally. Ibid. 

3.  A  surviving  husband  is  entitled,  as  administrator  of  his  wife,  to  the  pro- 
ceeds of  her  share  of  her  father's  real  estate,  which  had  been  sold  and  secured 
before  her  death,  by  order  of  the  orphan's  court.    Biggert  v.  Biggert,  563. 

INCUMBRANCE. 

SHERIFF'S  SALE,  7. 

INDICTMENT! 

1.  A  person  labouring  under  an  infectious  disease  is  not  entitled,  of  right,  to 
be  tried  at  the  second  term.     Commonwealth  v.  Jailer,  3G6. 

2.  The  statute  which  empowers  a  grand  or  petit  jury  to  punish  with  costs  is 
penal,  and  to  be  strictly  construed.     A  finding  therefore  by  the  petit  jury  that 
the  prosecutor  pay  the  costs,  without  naming  him,  is  insufficient,  and  will  not 
justify  a  sentence  against  one  whom  the  prosecuting  attorney  had  indorsed  on 
the  bill  as  a  prosecutor.     Clemens  v.  Commonwealth,  485. 

INFANT. 

1.  An  infant  is  bound  by  a  contract  for  necessaries  for  himself,  and  for  carry- 
ing on  the  business  in  which  he  is  employed  by  the  consent  of  his  guardians. 
Rundel  v,  Keeler,  237. 

When  by  the  rules  of  court  all  appeals  are  put  to  issue  upon  a  declaration  for 
money  had  and  received,  a  verdict  and  judgment  against  an  infant,  upon  the 
evidence  of  his  promissory  note  given  for  necessaries,  is  not  erroneous,  but  will 
be  sustained  as  if  there  had  been  a  count  for  goods  sold  and  delivered.  Ibid. 

2.  An  infant  may  bind  himself  for  necessaries  purchased  with  the  consent  of 
his  guardian  express  or  implied,  but  not  against  his  consent.     Watson  v.  Henssl, 
344. 
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INFANT. 

3.  A  contract  for  the  purchase  or  sale  of  land  with  an  infant  is  necessarily  ex- 
ecutory ;  binding  on  the  adult,  but  liable  to  be  affirmed  or  disaffirmed  by  the  in- 
fant when  he  arrives  at  lawful  age.  If  possession  be  delivered  under  such  con- 
tract to  the  purchaser,  and  the  infant,  when  he  arrives  at  full  age,  disaffirm  it, 
the  former  shall  be  treated  as  a  trustee  for  the  infant  in  relation  to  the  land,  and 
may  claim  to  be  reimbursed  all  charges  not  covered  by  the  rents  and  profits. 
M'Ginn  v.  Skaeffer,  412. 

INQUISITION. 

Lands  may  be  sold  upon  a  fieri  facias  without  inquisition,  with  the  written 
consent  of  the  defendant  filed ;  and  it  matters  not  whether  it  be  filed  before  of 
after  the  sale.  Overton  v.  Tozer,  331. 

INSOLVENCY. 
BAIL,  1. 

INSOLVENT. 

CONSTABLE. 

1 .  The  assignee  of  an  insolvent  debtor  may  dispose  of  his  effects  so  as  to  make 
the  most  of  them;  he  may  consequently  dispose  of  a  doubtful  security  at  a  price 
supposed  to  be  fair,  though  less  than  the  nominal  value.  Shaeffer  v.  Child,  84. 

The  lien  of  a  judgment  against  the  estate  of  an  insolvent  debtor  is  not  indefi- 
nitely prolonged  by  the  twelfth  section  of  the  act  of  1814.  Ibid. 

The  proceeds  of  sale  by  execution,  of  the  resulting  interest  of  an  insolvent  in 
his  assigned  estate,  under  a  judgment  subsequent  to  his  discharge,  go  to  the  ex- 
ecution creditor,  and  not  to  the  assignee  of  such  debtor  for  the  benefit  of  his 
general  creditors.  Hid. 

JOINDER. 

ACTION,  3. 
AWARD,  G. 

JOINT  AND  SEVERAL. 

An  obligation,  which  in  its  terms  purports  to  be  that  of  one  person,  as  "  I 
hereby  bind  myself,  &c."  and  is  executed  by  more  than  one,  may  be  treated  as 
the  several  obligation  of  each  person  who  signs  it,  or  the  joint  obligation  of  all. 
Knisely  v.  Shenoerger,  193. 

JUDGMENT. 

DECEDENT. 
LIEN. 

1.  A  jury  having  found  for  the  plaintiff  against  a  garnishee  in  foreign  attach- 
ment, the  court  refused  to  enter  judgment  on  the  verdict,  with  stay  of  execution 
until  one  of  several  notes  attached  should  become  due.     Held,  not  to  be  error; 
and  that  in  such  case  the  defendant's  remedy  was  a  motion  for  a  new  trial.  Mo- 
ver v.  Mayberry,  12. 

Upon  a  general  finding  for  the  plaintiff  in  a  certain  sum,  the  court  is  bound  to 
enter  a  judgment  without  stay  of  execution.  If  the  verdict  warrant  it,  by  a  spe- 
cial finding,  judgment  may  be  entered,  with  stay,  until  the  whole  amount 
claimed  is  due.  'Ibid. 

2.  The  lien  of  a  judgment  against  the  estate  of  an  insolvent  debtor  is  not  inde- 
finitely prolonged  by  the  twelfth  section  of  the  act  of  1814.    Shaeffer  v.  Child,S4. 

A  judgment  upon  a  scire  facias  post  annum  et  diem  is  quod  recuperct.  An  ex- 
pired' judgment,  thus  revived,  binds  as  a  new  and  an  original  one,  and  conse- 
quently, only  what  the  debtor  had  at  the  time  of  revival.  Ibid. 

JUDICIAL  SALE. 

A  sale  of  real  estate  by  order  of  the  orphan's  court  can  only  be  invalidated  by 
establishing  a  want  of  jurisdiction  of  the  court,  or  by  fraud  practised  in  effecting 
it.  Gallaher  \.  Collins,  552. 

JURISDICTION. 

JUSTICE  OF  THE  PEACE. 

Although  the  original  domicil  and  marriage  of  the  parties  may  have  been  in 
Pennsylvania,  her  courts  have  no  jurisdiction  of  a  cause  of  divorce  alleged  to 
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have  been  committed  by  the  husband  whilst  his  domicil  was  in  another  state. 
Dorsey  v.  Dorsey,  349. 

The  law  of  the  actual  domicil  at  the  time  and  place  of  the  injury,  is  the  rule 
in  cases  of  divorce,  for  every  thing  but  the  original  obligation  of  marriage.  Ibid. 

JURY. 

LAW  AND  FACT. 

1.  The  county  is  liable  for  the  expense  of  boarding  and  lodging  a  jury  empan- 
elled and  kept  together  in  a  capital  case  by  order  of  the  court.     Commissioners 
v.  Hall,  290. 

2.  It  is  a  principal  cause  of  challenge  that  the  juror  has  been  summoned  as  a 
witness  by  the  prisoner.     Commonwealth  \.  Jolliffe,  585. 

The  commonwealth,  though  precluded  from  challenging  peremptorily  by  the 
act  of  1834,  is  not  bound  to  assign  a  cause  of  challenge  before  the  panel  has 
been  exhausted.  Jbid. 

JUSTICE  OF  THE  PEACE. 
APPEAL,  4. 
DEED,  2. 

EVIDENCE,  8. 

1.  On  an  appeal  from  a  justice,  the  court  are  bound  to  put  it  into  form,  and  to 
allow  the  introduction  on  record  of  the  names  of  omitted  copartners  as  defen- 
dants.   Johnston  v.  Fessler,  48. 

2.  A  justice  of  the  peace  has  jurisdiction  of  a  cause  of  action  arising  out  of  a 
contract  of  bailment.     M  'Cahan  v.  Hirst,  175.     Todd  v.  Figley,  542. 

3.  The  notice  required  by  the  act  of  the  21st  of  March  1772  to  he  given  to  a 
justice  of  the  peace  before  he  can  be  sued  must  state  the  plaintiff's  cause  of 
action  with  reasonable  precision ;  and  such  notice  is  not  bad  because  it  states 
causes  in  language  which  might  indicate  an  alternative.     Hansel  v.  Spoul,  297. 

4.  A  justice  of  the  peace  has  not  jurisdiction  of  an  action  arising  on  a  judg- 
ment of  a  justice  of  the  peace  of  another  state.     Ellsworth  v.  Barstow,  314. 

5.  A  justice  of  the  peace  has  power  to  take  a  recognizance  for  the  appearance 
of  one  arrested  on  suspicion  of  horse  stealing.     Steel  v.  Commonwealth,  454. 

6.  A  justice  of  the  peace  has  jurisdiction  of  an  action  to  recover  the  penalty 
for  taking  illegal  fees.     M'Conahyv.  Courtney,  491. 

The  notice  required  to  be  given  to  a  justice  of  the  peace  before  suit  can  be 
instituted  against  him  need  only  state  substantially  the  plaintiff's  cause  of  com- 
plaint. Ibid. 

Nothing  less  than  a  tender  of  50  dollars,  the  amount  of  the  penalty  upon  a 
justice  who  has  taken  illegal  fees,  is  sufficient  amends  and  available  as  a  de- 
fence. Hid. 

LAND  AND  LAND-OFFICE. 

EJECTMENT,  5. 

The  execution  of  a  warrant,  under  the  direction  of  the  warrantee,  including 
within  the  survey  lands  which  he  knew  to  have  been  previously  appropriated, 
does  not  render  the  survey  void,  except  as  to  that  part  which  was  erroneously 
included.  Marcy  v.  Ga,rdinicr,  240. 

A  warrant  may  be  executed  by  including  within  the  survey  two  separate  par- 
cels of  unappropriated  land,  lying  on  opposite  sides  of  land  previously  appropri- 
ated and  improved.  Ibid. 

LANDLORD  AND  TENANT. 

A  lease  for  a  term  less  than  three  years,  whether  written  or  not,  may  be  sur- 
rendered or  transferred  by  an  oral  expression  of  assent.    M'Kinney  v.  Reader,  123. 
An  abandonment  by  the  tenant  of  demised  premises,  is  such  a  relinquishment 
as  amounts  to  an  implied  surrender,  and  justifies  an  immediate  resumption  of 
the  possession  by  the  landlord.     Ibid. 

LAW  AND  FACT. 

In  an  action  of  covenant  the  court  instructed  the  jury  what  the  true  construc- 
tion of  the  agreement  between  the  parties  was,  and  directed  them  that  they 
might  take  into  their  consideration  the  acts  and  declarations  of  the  parties,  to 
enable  them  to  judge  whether  the  construction  the  court  gave  was  right.  The 
jury  having  found  a  verdict  in  accordance  with  the  opinion  of  the  court,  it  was 
held  to  be  good.  Colder  v.  Weaver,  466. 
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LEASE 

A  lease  for  a  term  less  than  three  years,  whether  written  or  not,  may  be  sur- 
rendered or  transferred  by  an  oral  expression  of  assent.  M'Kinney  v.  Reader, 
123. 

An  abandonment  by  the  tenant  of  demised  premises,  is  such  a  relinquishment 
as  amounts  to  an  implied  surrender,  and  justifies  an  immediate  resumption  of 
the  possession  by  the  landlord.  Ibid. 

LEGACY. 

A  legatee,  who  is  indebted  to  the  estate  of  his  testator,  is  not  entitled  to  re- 
cover his  legacy,  nor  that  which  he  holds  by  assignment  in  right  of  another 
legatee,  so  long  as  any  part  of  that  debt,  equal  to  the  amount  of  the  legacies 
claimed,  remains  due  and  unpaid :  and  the  assignee  of  such  legatee  can  be  in 
no  better  situation  than  the  legatee  himself.  Keim  v.  Muhlenberg,  79. 

LEGATEE. 

LEGACY. 

WITNESS,  4. 

Queer e.  Whether  the  promise  of  a  residuary  legatee  would  bind  him,  in  con- 
sideration of  his  legacy,  to  pay  a  debt  of  the  testator.  Reynolds  v.  Hamilton, 
420. 

LETTERS  TESTAMENTARY. 
REGISTER. 

LEX  LOCI. 

JURISDICTION. 

LEVY. 

EVIDENCE,  7. 

LIEN. 

INSOLVENT,  2. 

1.  If  the  plaintiff  in  a  judgment  become  the  owner  of  the  land  upon  which 
that  judgment  is  a  lien,  the  lien  thereby  becomes  extinct  by  operation  of  law ; 
and  no  subsequent  sale  of  the  land  by  the  sheriff,  upon  that  judgment,  will  vest 
a  title  in  the  purchaser.     Koons  v.  Hartman,  20. 

2.  An  execution  levied  upon  personal  property  and  stayed  indefinitely  by  the 
plaintiff,  and  suffered  thus  to  remain  for  about  a  year  and  eight  months,  loses 
its  lien  upon  the  property  levied,  as  to  subsequent  executions.    M'Clure  v.  Ege, 
74. 

3.  A  judgment  upon  a  scire  facias  post  annum  et  diem  is  quod  recuperet.    An 
expired  judgment,  thus  revived,  binds  as  a  new  and  an  original  one,  and,  conse- 
quently, only  what  the  debtor  had  at  the  time  of  revival.     Skaeffer  v.  Child,  84. 

4.  The  act  of  1797  limits  the  lien  of  debts  due  from  a  deceased  debtor  upon 
his  real  estate,  to  the  term  of  seven  years  from  the  time  of  his  death ;  when  it 
shall  cease,  if  the  debt  be  payable  within  that  period,  unless  suit  shall  be  brought 
for  the  recovery  of  it;  in  which  case  if  the  suit  be  duly  prosecuted  to  judgment 
within  that  time,  the  lien  will  be  extended  to  twelve  years  from  the  death  of  the 
debtor ;  and  when  suit  shall  be  commenced  within  the  seven  years,  but  judg- 
ment is  not  obtained  until  after  that  term  shall  have  expired,  the  lien  of  the  debt 
will  be  continued  in  such  case  till  the  end  of  five  years  from  the  date  of  the 
judgment :  capable,  however,  of  being  continued  indefinitely  in  either  of  the 
cases  by  a  revival  thereof  every  succeeding  term  of  five  years  by  scire  facias. 
Duncan  v.  Clark,  217. 

5.  A  judgment  against  the  estate  of  a  decedent  obtained  after  his  death,  will 
lose  its  lien  by  lapse  of  time,  and  a  want  of  due  diligence  in  its  prosecution. 
Greenough,  v.  Patton,  336. 

6.  A  mortgage  vests  the  freehold  in  the  mortgagee,  and  a  subsequent  judg- 
ment binds  only  the  equity  of  redemption,  which  alone  can  be  sold  upon  a  vendi- 
tioni  exponas.     Garro  v.  Thompson,  416. 

The  act  of  the  6th  of  April  1630,  providing  for  the  security  of  the  lien  of  a 
mortgage,  is  applicable  to  mortgages  given  as  well  before  as  after  the  passage  of 
that  act.  Ibid. 

7.  A  purchaser  at  a  sheriff's  sale,  before  his  deed  has  been  acknowledged,  has 
VII. — 3  B 
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an  inceptive  interest  in  the  land  by  the  contract,  which  may  be  bound  by  the 
lien  of  a  judgment.     Morrison  v.  IVurtz,  437. 

8.  A  sale  of  land  under  a  venditioni  exponas  upon  a  judgment  for  a  debt  se- 
cured by  a  mortgage  is  an  extinguishment  of  the  lien  of  the  mortgage,  and  vests 
a  good  title  in  the  purchaser.     Pierce  v  Potter,  475. 

9.  A  transcript  of  the  judgment  of  a  justice  of  the  peace,  filed  in  the  com- 
mon pleas,  creates  no  lien  upon  the  defendant's  real  estate,  if  an  appeal  be  en- 
tered before  the  justice  within  the  time  limited  by  law.     Hastings  v.  Lolough, 
540. 

LIMITATION. 

1.  One  who  enters  without  colour  of  title  upon  unseated  land,  which  has  been 
surveyed  ond  patented  to  another,  acquires  a  right  under  the  statute  of  limita- 
tions, by  twenty-one  years'  possession,  only  to  so  much  as  he  actually  cultivates 
or  encloses  :  but  if  the  owner  of  the  land  acknowledges  himself  out  of  posses- 
sion, by  suffering  the  improver  to  pay  the  taxes,  and  to  have  his  claim  designated 
by  lines  distinctly  marked  upon  the  ground,  and  to  use  the  woodland  by  cutting 
timber  from  it  for  a  saw  mill,  the  jury  may  presume  an  actual  ouster  of  him  who 
has  the  patent,  and  the  settler  may  hold  all  within  his  lines  under  the  statute  of  limi- 
tations.    Hciser  v.  Riehle,  35. 

2.  That  an  action  against  a  sheriff's  sureties  be  not  instituted  after  five  years  is 
the  only  limitation  prescribed ;  no  statute  requires  a  diligent  prosecution  of  the 
action  when  brought.     Beale  v.  Commonwealth,  183. 

3.  A  promise  of  an  executor  to  pay  the  debt  of  his  testator  will  not  take  it  out 
of  the  operation  of  the  statute  of  limitation.    Reynolds  v.  Hamilton,  420. 

4.  A,  in  taking  possession  of  a  tract  of  land  to  which  he  was  entitled,  ran 
and  marked  the  boundary  lines  of  his  claim,  as  he  supposed,  upon  the  ground, 
but  which  in  fact  embraced  about  twelve  acres  of  an  adjoining  survey  upon 
which  B  had  made  an  actual  settlement,  which  was  afterwards  consummated  by 
patent.     A,  with  the  knowledge  of  B,  cleared  a  part  of  the  twelve  acres,  and 
fenced  and  occupied  it  for  mure  than  twenty-one  years.     Held,  that,  bv  the  sta- 
tute of  limitations,  he  was  entitled  to  hold  not  only  the  land  which  he  had  clear- 
ed and  fenced,  but  also  the  woodland  which  was  embraced  within  the  lines  by 
which  he  had  designated  his  claim.     Thompson  v.  Milford,  442. 

5.  Statutes  of  limitation  run  not  against  the  public,  nor  will   lapse  of  time 
change  the  nature  of  a  nuisance.     Commonwealth  v.  Miltenberirer,  4M. 

6.  A  person  who  enters  without  title,  or  colour  of  it,  upon  an  unseated  tract 
of  land  held  by  another  under  a  title  derived  from  the  commonwealth,  as  an  in- 
truder, erects  buildings  thereon  suitable  for  the  accommodation  of  his  family, 
which  he  removes  to  the  same,  making  it  his  place  of  abode,  and  occupying  the 
whole  of  the  survey  or  tract  as  the  owner  thereof,  by  clearing  and  fencing  more 

'  or  less  of  it  from  year  to  year,  as  suits  his  ability  or  convenience,  for  the  pur- 
pose of  tillage,  meadow,  pasture,  «fcc.,  using  the  woodland  thereof  at  the  same 
time  for  the  ordinary  purposes  that  such  part  of  a  tract  or  survey  is  generally 
used  and  occupied  for,  in  the  section  of  the  state  where  it  lies,  returning  also  the 
whole  of  the  tract  as  his  own  to  the  assessors,  and  paying  the  taxes  assessed 
thereon,  acquires  thereby  an  actual,  exclusive  and  adverse  possession  of  the 
whole  tract  or  survey,  including  the  woodland  as  well  as  that  which  he  has 
cleared  and  inclosed,  whereby  the  owner  is  ousted ;  and  if  the  latter  does  not 
enter  or  bring  his  action  within  twenty-one  years  from  the  time  when  the  in- 
truder first  entered  and  took  possession,  he  will  be  barred  of  his  right  thereto  by 
the  statute  of  limitations.  Crisiccll  v.  Jlltcmus,  5(>5. 

But  if,  in  taking  possession  of  the  land,  or  afterwards,  within  the  twenty-one 
years,  the  intruder  declares  or  acknowledges  that  he  is  taking  or  holding  the 
possession  of  the  land  for  the  owner  or  owners  thereof,  it  cannot  be  deemed  ad- 
verse, and  consequently  the  statute  will  form  no  bar  to  the  owner's  recovery  of 
the  land.  Ibid. 

MAGISTRATE. 

ACKNOWLEDGEMENT,  1,  3. 

MALICIOUS  PROSECUTION. 

ACTION,  5. 

TRESPASS,  2. 

In  an  action  for  a  malicious  prosecution,  a  copy  of  the  record  of  the  prosecution 
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MALICIOUS  PROSECUTION. 

is  competent  evidence  not  only  to  show  that  the  plaintiff  was  acquitted ,  but 
also  that  the  defendant  was  the  prosecutor.     Katterman  v.  Stitzer,  189. 

A  certified  transcript  of  an  information  upon  which  a  prosecution  was  found- 
ed, taken  from  the  docket  of  a  justice  of  the  peace,  is  not  legal  evidence  in  an 
action  for  a  malicious  prosecution.  Ibid. 

In  an  action  for  a  malicious  prosecution,  it  is  competent  for  the  plaintiff  to  give 
evidence  of  facts  which  had  a  tendency  to  show  his  innocence  of  the  offence 
with  which  he  was  charged,  and  of  the  defendant's  knowledge  of  them.  Ibid. 

MECHANIC'S  LIEN. 

An  equitable  vendee  of  a  lot  of  ground,  who  has  not  paid  the  purchase  money, 
by  building  a  house  upon  it,  subjects  it  to  the  lien  of  mechanics  and  material- 
men  ;  and  if  sold  upon  such  lien,  the  sheriff's  deed  vests  in  the  purchaser  a  good 
title,  against  which  the  vendor  cannot  recover  in  ejectment  upon  his  legal  title. 
Bickel  v.  James,  9. 

MILITIA. 

Replevin  will  not  lie  for  property  seized  for  the  non  payment  of  a  militia  fine. 
Pott  v.  Oldidne,  173. 

MORTGAGE. 

ASSIGNMENT,  2. 

1 .  When  the  parties  to  a  mortgage  stipulate  that  if  the  interest  be  not  punctu- 
ally paid  at  a  particular  time  and  place,  the  mortgagee  may  elect  to  consider  the 
mortgage  due  and  payable,  and  sue  the  same ;  upon  a  failure  to  pay  according  to 
the  stipulation,  the  mortgage  ma}'  be  immediately  sued.     Huling  v.  Drexell,  126. 

If  there  be  a  stipulation,  that  in  the  event  of  the  necessity  of  suing  the  mort- 
gage, the  mortgagee  may  recover,  in  addition  to  the  debt  and  interest,  damages 
for  costs  and  expenses  incident  to  the  suit,  this  is  not  an  usurious  contract,  and 
it  may  be  enforced  in  the  scire  facias  suit.  Ibid. 

But  it  is  error  to  permit  the  jury  to  find  damages  for  the  plaintiff  without 
proof  of  damage.  Ibid. 

2.  A  deed  and  separate  defeasance  constitute  in  effect  but  one  instrument,  ope- 
rating as  a  security  for  money,  and  not  as  a  conditional  sale,  and  are  to  be  con- 
sidered and  treated  as  a  mortgage,  and  all  the  consequences  appertaining  in  equity 
to  a  mortgage  are  to  be  strictly  observed,  and  the  right  of  redemption  is  to  be  re- 
garded as  an  inseparable  incident.    Jaques  v.  Weeks,  261. 

A  mortgage  thus  constituted,  the  recording  of  the  conveyance  without  the  de- 
feasance is  not  sufficient,  within  our  recording  acts,  as  against  a  subsequent 
lona  fide  purchaser  or  creditor  of  the  grantor  without  any  other  notice.  Ibid. 

If  a  purchaser  have  notice  of  the  fact  of  the  existence  of  such  a  deed  and  de- 
feasance, he  is  in  equity  bound  to  the  same  extent  and  in  the  same  manner  aa 
the  person  of  whom  he  purchased.  Ibid. 

But  the  law  is  otherwise  as  regards  a  judgment  creditor,  or  the  purchaser  un- 
der an  execution  on  such  judgment,  inasmuch  as  a  judgment  has  priority  over 
an  unrecorded  mortgage.  Ibid. 

3.  An  action  of  debt  will  not  lie  upon  a  mortgage,  which  contains  no  express 
covenant  to  pay,  and  therefore  creates  no  personal  responsibility.     Scott  v.  Fields, 
360. 

4.  That  which  was  a  mortgage  at  its  execution  continues  to  be  so,  although  it 
contains  a  clause  that  it  shall  be  an  absolute  deed  of  conveyance  if  the  money 
which  it  secures  be  not  paid  at  the  day.     Rankin  v.  Martimerc,  372. 

5.  An  absolute  deed  of  conveyance,  and  separate  agreement  by  the  grantee  to 
reconvey  upon  the  payment  of  a  certain  sum  of  money  at  a  certain  time,  is  but 
one  transaction,  and  the  whole  constitute  a  mortgage.     But  if  the  agreement  by 
the  vendee  be  subsequent  and  independent,  that  he  will  reconvey  upon  the  re- 
payment of  the  purchase  money,  it  does  not  convert  the  first  deed  into  a  mort- 
gage, nor  in  any  way  affect  its  validity.     Kelly  v.  Thompson,  401. 

6.  A  mortgage  vests  the  freehold  in  the  mortgagee,  and  a  subsequent  judg- 
ment binds  only  the  equity  of  redemption,  which  alone  can  be  sold  upon  a  ten- 
ditioni  exponas.     Garro  v.  Thompson,  416. 

The  act  of  the  6th  of  April  1830,  providing  for  the  security  of  the  lien  of  a 
mortgage,  is  applicable  to  mortgages  given  as  well  before  as  after  the  passage  of 
that  act.  Ibid. 

7-  A  sale  of  land  under  a  venditioni  exponas  upon  a  judgment  for  a  debt  se- 
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cured  by  a  mortgage  is  an  extinguishment  of  the  lien  of  the  mortgage,  and  vest* 
a  good  title  in  the  purchaser.    Pierce  v.  Potter,  475. 

But  if  the  land  be  sold  to  the  mortgagee  for  a  sum  Jess  than  the  amount  se- 


cured 


^M.V^VU^-^V  *  uiAii*    iv00    uuo.li    i/iic    alliUUIlk  KtJ- 

by  the  mortgage,  it  is  not  such  an  extinguishment  of  the  debt  as  will 
enable  the  mortgagor  to  coerce  the  entry  of  satisfaction  upon  the  mortgage,  or 
to  maintain  an  action  for  a  refusal  to  do  so.  Even  if  the  debt  were  extinguished 
by  such  sale  the  mortgagor  could  not  maintain  such  action,  because  "he  had 
ceased  to  be  interested  in  the  mortgaged  premises.  Ibid. 


NATURALIZATION. 

ALIEN. 

NEGOTIABLE  NOTE. 

1.  As  between  the  payer  and  payee  of  a  negotiable  note,  either  want  or  failure 
of  consideration  may  be  set  up  as  a  defence  to  an  action  upon  it;  so  also  as  be- 
tween the  payer  and  a  holder  claiming  by  indorsement,  or  delivery  made  after 
the  note  became  due.     Barnet  v.  Offer-man,  130. 

2.  The  bona  fide  holder,  for  value  and  without  notice,  of  a  negotiable   note 
made  to  A.  B.  or  bearer,  is  entitled  to  recover  on  it  against  the  maker,  free  from 
all  subsisting  equities  between  the  original  parties.     Bullock  v.  Wilcox,  328. 

NEW  TRIAL. 
VERDICT. 

NONSUIT. 

EJECTMENT,  1. 

1.  Injan  action  of  ejectment  against  several  defendants  who  pleaded  jointly,  a 
judgment  of  nonsuit  may  be  given  against  the  plaintiff  after  the  death  of  one  of 
the  defendants,  without  a  substitution  of  his  representatives.  Nickle  v.  Jlf ' Far- 
land,  406. 

2  A  plaintiff  may  suffer  a  nonsuit  at  any  time  during  the  trial  of  a  cause,  and 
before  the  jury  are  ready  to  give  their  verdict,  notwithstanding  there  be  an  issue 
upon  a  plea  of  set  off.  M'Credy  v.  Fey,  496. 

NOTE. 

In  an  action  upon  a  note  for  the  payment  of  a  certain  sum  in  specific  arti- 
cles and  at  a  certain  place,  it  is  not  necessary  to  the  maintenance  of  plaintiff's 
action  that  he  should  have  made  a  demand  of  the  articles  at  the  time  and  place  : 
but  to  defeat  the  plaintiff's  action  the  defendant  must  prove  that  he  was  ready 
at  the  time  and  place  and  continued  ready.  On  failure  to  make  this  proof  the 
plaintiff  may  recover  the  amount  in  money.  Fleming  v.  Potter,  380. 

NOTICE. 

1.  One  who  stands  by  and  sees  his  property  sold  at  sheriff's  sale  as  the  pro- 
perty of  another  person  without  giving  notice  of  his  title,  will  thereby  be  barred 
from  recovering  it  in  ejectment :  and  such  notice  must  be  given  by  the  party 
interested  in  the  property  and  in  the  course  of  the  treaty  for  the  purchase.    Ep- 
ley  v.  Witherow,  163. 

Whatever  is  sufficient  to  put  the  purchaser  upon  an  inquiry,  which  would 
necessarily  have  led  him  to  a  discovery  or  knowledge  of  the  adverse  claim  or 
interest  in  the  land,  is  sufficient  to  affect  him  with  notice  thereof.  Ibid. 

In  such  case,  if  the  land  had  previously  been  offered  for  sale,  and  the  plaintiff 
and  defendant  were  both  present,  it  would  be  competent  for  the  defendant  to 
prove  that  the  plaintiff  then  gave  no  notice  of  his  title.  Ibid. 

2.  Whatever  puts  a  party  upon  inquiry  amounts,  in  judgment  of  law,  to  notice, 
provided  the  inquiry  becomes  a  duty,  as  in  case  of  purchasers  and  creditors,  and 
would  lead  to  the  knowledge  of  the  requisite  fact  by  the  exercise  of  ordinary 
dilligence  and  understanding.     But  notice  of  a  rumour  of  conveyance  or  incum- 
brance  seems  not  to  be  considered  as  either  actual  or  implied  notice.    Jaquesv. 
Weeks,  261. 

A  deed  and  separate  defeasance  constitute  in  effect  but  one  instrument,  and 
are  to  be  considered  and  treated  as  a  mortgage.  Ibid. 

A  mortgage  thus  constituted,  the  recording  of  the  conveyance  without  the 
defeasance  is  not  sufficient,  within  our  recording  acts,  as  against  a  subsequent 
bona  fide  purchaser  or  creditor  of  the  grantor  without  any  other  notice.  /6i«f, 
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NOTICE. 

If  a  purchaser  have  notice  of  the  fact  of  the  existence  of  such  a  deed  and  de- 
feasance, he  is  in  equity  bound  to  the  same  extent  and  in  the  same  manner  as 
the  person  of  whom  he  purchased.  Ibid. 

But  the  law  is  otherwise  as  regards  a  judgment  creditor,  or  the  purchaser 
under  an  execution  on  such  judgment,  inasmuch  as  a  judgment  has  priority 
over  an  unrecorded  mortgage.  Ibid. 

A  general  possession  of  land  is  sufficient  notice  of  the  title  of  the  possessor ; 
but  knowledge  of  the  possession  has  not  the  effect  of  visiting  the  purchaser  with 
notice  of  every  fact  and  circumstance  which  he  might  have  learned  by  making 
inquiry  of  the  possessor.  Ibid. 

3.  The  notice  required  by  the  act  of  the  21st  of  March  1772  to  be  given  to  a 
justice  of  the  peace  before  he  can  be  sued  must  state  the  plaintiff's  cause  of 
action  with  reasonable  precision ;  and  such  notice  is  not  bad  because  it  states 
causes  in  language  which  might  indicate  an  alternative.     Hansel  v.  Spoul,297. 

4.  The  possession  of  land  is  notice  of  the  possessor's  title ;  but  the  registry  by 
him  of  a  particular  title  would  restrict  the  generality  of  notice  from  possession. 
Jl'uods  v.  Furmere,  38^. 

A  purchaser  of  land  is  not  affected  with  constructive  notice  of  any  thing 
which  does  not  lie  within  the  course  of  his  title  or  is  not  connected  with  it :  he 
is  not,  therefore,  presumed  to  know  of  the  registry  of  a  will  containing  a  devise 
of  the  land  which  he  claims  by  title  paramount.  Ibid. 

5.  The  notice  required  to  be  given  to  a  justice  of  the  peace  before  suit  can  be 
instituted  against  him,  need  only  state  substantially  the  plaintiff's  cause  of  com- 
plaint.   M'Conahy  v.  Courtney,  491. 

OBLIGATION. 

An  obligation,  which  in  its  terms  purports  to  be  that  of  one  person,  as  "  I 
hereby  bind  myself,  &c."  and  is  executed  by  more  than  one,  may  be  treated  as 
the  several  obligation  of  each  person  who  signs  it,  or  the  joint  obligation  of  all. 
Knisely  v.  Shenberger,  193. 

OFFICER. 

TAXATION. 

ORPHAN'S  COURT. 

EVIDENCE,  4. 

JUDICIAL  SALE. 

The  orphan's  court  has  power  to  adopt  rules  to  regulate  its  own  practice ;  and 
a  rule,  that  no  exception  to  a  report  of  auditors  shall  be  received,  unless  the 
same  be  filed  within  ten  days,  is  valid ;  and  the  supreme  court  will  not  take 
notice  of  any  exception  which  was  not  filed  in  the  court  below,  according  to  the 
rules  of  that  court.  Myliris  Estate,  64. 

OUSTER. 

One  who  enters  without  colour  of  title  upon  unseated  land,  which  has  been 
surveyed  and  patented  to  another,  acquires  a  right  under  the  statute  of  limita- 
tions, by  twenty-one  years'  possession,  only  to  so  much  as  he  actually  cultivates 
or  incloses  :  but  if  the  owner  of  the  land  acknowledges  himself  out  of  posses- 
sion, by  suffering  the  improver  to  pay  the  taxes,  and  have  his  claim  designated 
by  lines  distinctly  marked  upon  the  ground,  and  to  use  the  woodland  by  cutting 
timber  from  it  for  a  saw  mill,  the  jury  may  presume  an  actual  ouster  of  him  who 
has  the  patent,  and  the  settler  may  hold  all  within  his  lines  under  the  statute  of 
limitations.  Heiser  v.  Riefde,  35. 

PARENT  AND  CHILD. 

1 .  When  actual  force  is  used  upon  the  person  of  a  minor,  trespass  per  quod 
sertitium  amisit  lies  by  the  father.    Hoover  v.  Heim,  62. 

2.  A  plaintiff  in  loco  parcntis  may  maintain  an  action  on  the  case  per  quod 
sercitium  amisit,  for  an  abduction  of  his  daughter's  illegitimate  offspring.    Morit: 
v.  Garnhart,  302. 

PAROL  CONTRACT. 
ACTION,  13. 

VII.— 3  B* 
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PAROL  EVIDENCE. 
ESTOPPEL. 

PAROL  SUBMISSION. 
AWARD,  3. 

PARTIES. 

APPEAL,  2. 

PARTNERSHIP. 

1.  One  cannot  bind  his  co-partners  by  a  sealed  instrument  unless  it  be  exe- 
cuted in  the  presence  of  the  others,  and  by  their  direction.     But  if  a  bond  with 
a  warrant  to  confess  judgment  be  executed  by  one,  and  subsequently  all  the 
partners  by  their  attorney  revive  that  judgment,  and  their  lands  be  sold  upon  it 
by  the  sheriff,  the  purchaser's  title  will  be  good.     Overton  v.  Tozer,  331. 

2.  In  an  action  of  debt  against  one  of  several  partners,  the  defendant  may  not 
set  off,  at  law.  a  debt  due  by  the  plaintiff  to  the  firm  of  which  he  is  a  member ; 
but  under  certain  circumstances,  with  the  assent  of  his  partners,  he  may  avail 
himself  of  such  indebtedness  of  the  plaintiff,  by  way  of  equitable  defence.     If 
such  assent  be  wanting  the  defence  fails.     Wrenshall  v.  Cook,  464. 

PARTITION. 

1.  The  joinder  of  a  widow  as  a  co-defendant  with  the  heirs  at  law  of  an  in- 
testate in  an  action  of  partition  is  error :  and  cannot  be  cured  by  the  plaintiff 
entering  a  nolle  prosequi  as  to  her.     Power  v.  Power,  205. 

2.  Seven  daughters,  some  of  whom  were  sole,  others  covert,  and  a  grandson 
by  an  eighth  daughter  deceased,  being  the  heirs,  and  as  such  entitled  to  the  real 
estate  of  their  father  and  grandfather,  made  partition  thereof,  by  means  of  com- 
missioners, appointed  for  that  purpose  by  an  agreement  made  in  writing  and 
executed  by  them  under  their  hands  and  seals ;  directing  thereby,  also,  the  form 
and  manner  in  which  the  partition  was  to  be  made,  as  also  the  mode  whereby 
each  one  should  have  his  or  her  allotment  ascertained  and  appropriated ;  after 
which  deeds  of  release  and  confirmation  were  to  be  executed  by  the  rest  to  each 
for  his  or  her  purpart.     Deeds  of  conveyance,  by  way  of  grant,  bargain  and  sale 
after  the  partition  was  made,  were  executed  by  the  other  heirs,  in  which  the 
husbands  of  such  as  were  married  joined,  conveying  in  fee  to  the  husbands  re- 
spectively of  two  of  the  heirs  their  respective  allotments  ;  thus  excluding  the 
wives  altogether.     A  deed  of  like  nature  was  written  and  prepared  to  be  exe- 
cuted by  the  other  heirs,  conveying  to  the  husband  alone  the  allotment  drawn 
by  his  wife,  a  third  heir ;  and  after  being  executed  by  one  of  the  other  heirs  and 
her  husband,  and  by  the  latter  handed  over  to  the  husband  of  another  heir  to 
be  executed  by  the  rest  of  them,  without  its  being  made  to  appear  by  any  other 
or  more  evidence  that  it  was  so  executed,  or  what  became  of  it  afterwards. 
Upon  this  the  court  below  instructed  the  jury,  that  the  evidence  was  not  suffi- 
cient to  warrant  them  in  finding  that  the  last  conveyance  was  ever  executed  by 
the  other  heirs.     Held,  that  such  instruction  was  correct.     Duncan  v.  Clark,  217. 

Held  also,  that  the  heirs,  having  taken  possession  of  their  respective  allot- 
ments, according  to  the  partition  made  by  the  commissioners,  and  having  con- 
tinued thereafter  to  hold  the  same,  in  severalty,  the  wife  of  the  husband  for 
whom  the  deed  of  conveyance  was  so  prepared,  but  not  executed  by  the  rest  of 
the  heirs,  immediately  upon  the  death  of  her  husband,  she  surviving  him,  became 
exclusively  seised,  in  severalty,  of  the  fee  simple  estate  in  her  allotment,  and 
dying  so  seised,  it  descended  to  her  children,  who  were  held  entitled  to  recover 
the  possession  thereof  from  the  purchasers  of  it  at  sheriff's  sale  under  a  judg- 
ment and  execution  against  the  representatives  of  her  husband.  Ibid. 

PARTITION  WALL. 

The  first  builder  upon  adjoining  lots  in  a  town,  is  bound  to  use  suitable  ma- 
terials, and  build  them  skilfully  in  the  foundation  and  wall  of  partition  ;  for  if 
upon  the  excavation  for  and  construction  of  a  house  upon  the  adjoining  lot,  not- 
withstanding the  use  of  proper  and  ordinary  care  and  diligence,  the  first  walls 
should  fall  in  consequence  of  their  defects,  it  must  be  regarded  as  damnum  sine 
injuria.  Richart  v.  Scott,  460. 

PAYMENT. 

ATTORNEY. 
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PENAL  STATUTE. 
DECLARATION. 
INDICTMENT. 

PERSONAL  PROPERTY. 

EXECUTION. 

FRAUD. 

A  steam  engine  with  its  fixtures,  used  to  drive  a  bark  mill  and  pounders  to 
break  hides  in  a  tannery,  erected  by  the  owner,  is  real  and  not  personal  pro- 
perty ;  it  passes  by  a  sale  of  the  freehold.  Oves  v.  Ogelsby,  106. 

PLEADING. 

PRACTICE,  2. 
SET  OFF,  3. 
TRESPASS,  4. 

1.  A  count  in  a  declaration  in  trover  and  conversion,  may  be  joined  with 
other  counts  in  case,  for  negligence  in  not  taking  care  of  goods  delivered  for 
safe  keeping.    M'Cahan  v.  Hirst,  175. 

2.  A  declaration  containing  in  substance  all  the  essentials  of  a  good  cause  of 
action  is  sufficient  after  verdict ;  although  bad,  if  objection  had  been  made  upon 
the  trial.     Irvine  v.  Bidl,  323. 

3.  Upon  a  scire  facias  quare  executio  non  upon  a  judgment  with  a  condition 
annexed  to  it  to  save  harmless  and  indemnify  the  plaintiff,  the  plea  of  non  dam- 
nificatus  is  sufficient  j  but  when  the  condition  is  to  discharge  or  acquit  the  plain- 
tiff from  liability,  it  is  not  sufficient.    In  the  latter  case  the  defendant  must  set 
forth  affirmatively  the  special  manner  of  performance,  and  show  that  the  plain- 
tiff has  been  acquitted  of  his  liability  and  in  what  way  it  has  been  effected. 
Neville  v.  Williams,  421. 

4.  An  objection  to  a  plaintiff's  right  of  appeal,  decided  on  motion  by  the  court 
below,  cannot  be  made  the  subject  of  a  plea  in  bar  by  the  defendant,  in  the  same 
action.    Horbach  v.  Hucy,  532. 

POOR. 

1.  The  same  rules  of  evidence  by  which  other  causes  are  tried  must  be  ad- 
hered to  by  the  court  in  settlement  cases.    Hence,  if  an  order  of  removal  be  af- 
firmed by  the  quarter  sessions  upon  secondary  evidence,  when  primary  evidence, 
for  aught  that  appears,  might  have  been  produced,  this  court  will  quash  it. 
West  Buffaloe  Toumship  v.  Walker  Township,  171. 

2.  If  a  person  suddenly  fall  sick  and,  after  an  order  for  his  relief,  die,  the 
township  where  his  legal  settlement  was  at  the  time  is  liable  for  the  expenses  of 
his  maintenance  and  burial,  although  the  overseers  thereof  had  no  notice  of  it 
until  after  his  death.     Overseers  v.  Overseers,  527. 

POSSESSION. 

EXECUTORS  AND  ADMINISTRATORS,  5. 

A  general  possession  of  land  is  sufficient  notice  of  the  title  of  the  possessor ; 
but  knowledge  of  the  possession  has  not  the  effect  of  visiting  the  purchaser  with 
notice  of  every  fact  and  circumstance  which  he  might  have  learned  by  making 
inquiry  of  the  possessor.  Jaques  v.  Weeks,  261. 

POWER  OF  ATTORNEY. 
ATTORNEY  IN  FACT. 

A  power  of  attorney  to  sell  land  is  a  good  authority  to  the  attorney  to  redeem 
it  when  sold  as  unseated  for  the  payment  of  taxes.  M'Cord  v.  Bergautz,  487. 

PRACTICE. 

PLEADING. 

1.  The  orphan's  court  has  power  to  adopt  rules  to  regulate  its  own  practice; 
and  a  rule,  that  no  exception  to  a  report  of  auditors  shall  be  received,  unless  the 
same  be  filed  within  ten  days,  is  valid ;  and  the  supreme  court  will  not  take  no- 
tice of  any  exception  which  was  not  filed  in  the  court  below,  according  to  the 
rules  of  that  court.    Myliris  Estate,  64. 

2.  When  by  the  rules  of  court  all  appeals  are  put  to  issue  upon  a  declaration 
for  money  had  and  received,  a  verdict  and  judgment  against  an  infant,  upon  the 
evidence  of  his  promissory  note,  given  for  necessaries,  is  not  erroneous,  but  will 
be  sustained  as  if  there  had  been  a  count  for  goods  sold  and  delivered.    Rundel 
v.  Keeler,  237. 
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PRACTICE. 

3.  The  question  when  a  deposition  may  be  read,  in  consequence  of  the  wit- 
ness's inability  to  appear  in  court,  must  be  referred  to  the  discretion  of  the 
court :  but  the  exercise  of  that  discretion  is  the  subject  of  review  on  error.    Den- 
nison  v.  Fairchild,  309. 

4.  When,  by  a  rule  of  court,  if  the  plaintiff  files  an  affidavit  of  the  sum  be- 
lieved to  be  due;  he  is  entitled  to  judgment  for  want  of  an  affidavit  of  defence  ; 
held,  that  the  defendant  complies  with  the  rule  by  swearing  that  he  has  a  de- 
fence "  as  he  believes"  to  the  greater  part  of  the  claim,  and  admitting  the  ba- 
lance.    Irons  v.  Miller,  562. 

PRINCIPAL  AND  AGENT. 

ATTORNEY  IN  FACT. 
EVIDENCE,  2. 

1.  Wherever  confidence  is  reposed,  the  law  forbids  that  it  shall  be  abused  : 
hence,  he  who  has  offered  his  advice  and  assistance  to  another  in  the  sale  of 
land  will  not  be  permitted  to  avail  himself  of  the  purchase  of  it,  if  obtained  upon 
a  misrepresentation  of  its  value  ;  and  if  purchased  and  conveyed  under  such  cir- 
cumstances, the  vendor  may  recover  it  in  ejectment,  upon  tendering  the  repay- 
ment of  the  purchase  money.     Rankin  v.  Porter,  387. 

2.  An  agent  having  the  charge  of  unseated  lands  cannot  become  a  purchaser 
thereof  at  a  sale  for  taxes,  without  a  previous  explicit  renunciation  of  the  agency. 
Bartholemew  v.  Leech,  472. 

3.  A  party  who  wishes  to  avail  himself  of  the  acts  of  an  agent  must,  in  order 
to  charge  the  principal,  prove  the  authority  under  which  the  agent  acted.    Hays 
v.  Lynn,  524. 

An  agent  specially  employed  to  receive  the  amount  of  an  account  or  take  a 
note  for  it  has  no  authority  to  dispose  of  the  note  when  taken :  he  cannot  depart 
from  his  authority.  Ibid. 

PRINCIPAL  AND  SURETY. 

The  refusal  by  a  plaintiff  in  a  judgment  against  a  principal  and  a  surety  to 
issue  an  execution  upon  it,  at  the  instance  of  the  surety,  for  the  purpose  of  levy- 
ing the  property  of  the  principal,  is  a  good  consideration  for  a  promise  to  release 
the  surety ;  and  upon  such  promise  being  made,  he  is  released ;  and  in  such 
case  it  is  not  necessary  for  the  surety  to  be  able  to  prove  that  the  debt  might 
have  been  made  upon  the  execution  against  the  principal.  Bank  v.  Klingen- 
smith,  523. 

PROMISSORY  NOTE. 
DEFENCE,  1,  2,  3. 

PROSECUTOR. 
COSTS,  5. 

PURCHASE  AND  SALE. 
ACTION,  13. 
ATTORNEY  AT  LAW,  1. 

REAL  AND  PERSONAL. 
FREEHOLD. 

RECOGNIZANCE. 

1.  After  the  decease  of  one  whose  interest  in  his  father's  estate  was  secured 
by  recognizance  in  the  orphan's  court  an  action  can  be  maintained  on  the  recog- 
nizance only  by  his  executor  or  administrator.    Pauley  v.  Pauley,  159. 

2.  A  recognizance  in  the  orphan's  court  to  secure  the  interest  of  a  widow  under 
the  act  of  the  23d  of  March  1764  is  not  unlawful,  and  an  action  may  be  main- 
tained upon  it  either  by  the  widow  or  by  her  equitable  assignee  after  her  death. 
'Good  v.  Good,  195. 

A  recovery  in  an  action  of  debt  upon  a  recognizance  to  secure  the  payment  to 
several  heirs  under  the  intestate  laws,  by  one  of  them,  is  no  bar  to  a  subsequent 
suit  by  another.  Hid. 

3.  If  a  suit  be  brought  in  the  name  of  the  commonwealth  upon  the  official 
recognizance  of  the  sheriff,  without  setting  out  the  name  of  the  person  for  whose 
use  it  is  brought,  it  is  not  error.    Beale  v.  Commonwealth,  183. 
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RECORD. 

TITLE. 

RECORDING  ACTS. 
MORTGAGE,  2. 

REFERENCE. 
APPEAL,  1. 
AWARD,  1,  4,  5. 
ERROR,  2. 

REGISTER. 

EXECUTORS  AND  ADMINISTRATORS,  1. 

The  decree  of  a  register,  granting  letters  testamentary,  is  conclusive,  until 
reversed  on  appeal.  The  legality  of  it  cannot  be  inquired  into  collaterally. 
Carpenter  v.  Cameron,  51. 

RELEASE. 

In  an  action  of  ejectment  by  a  vendor  against  the  sheriff's  vendee  of  a  title 
held  by  articles  of  agreement,  evidence  of  a  release  of  the  original  purchaser 
from  liability  to  the  vendor,  which  reserves  expressly  his  right  to  the  land,  is  no 
bar  to  the  plaintiff's  recovery.  Epley  v.  Witkerow,  163. 

REPLEVIN. 

Replevin  will  not  lie  for  property  seized  for  the  non  payment  of  a  militia  fine. 
Pott  v.  Oldioine,  173. 

REVOCATION. 

A  submission,  whether  by  deed,  parol  or  rule  of  court,  like  any  other  naked 
authority,  is  countermandable  before  execution  of  it,  though  expressed  to  be  irre- 
vocable. Power  v.  Power,  205. 

The  death  of  a  party  to  a  submission,  is  a  revocation  of  it,  so  that  the  arbitra- 
tors can  legally  act  only  by  force  of  a  fresh  delegation  of  authority.  Ibid. 

SATISFACTION. 

If  land  be  sold  to  a  mortgagee  for  a  sum  less  than  the  amount  secured  by  the 
mortgage,  it  is  not  such  an  extinguishment  of  the  debt  as  will  enable  the  mort- 
gagor to  coerce  the  entry  of  satisfaction  upon  the  mortgage,  or  to  maintain  an 
action  for  a  refusal  to  do  so.  Even  if  the  debt  were  extinguished  by  such  sale, 
the  mortgagor  could  not  maintain  such  action,  because  he  nad  ceased  to  be  in- 
terested in  the  mortgaged  premises.  Pierce  v.  Potter,  475. 

SCHOOLS. 

ELECTION. 

SCIRE  FACIAS. 

JUDGMENT,  2. 

MORTGAGE,  1. 

Upon  a  scire  facias  quare  exccutio  non  upon  a  judgment  with  a  condition  an- 
nexed to  it  to  save  harmless  and  indemnify  the  plaintiff,  the  plea  of  non  damni- 
jicatus  is  sufficient ;  but  when  the  condition  is  to  discharge  or  acquit  the  plaintiff 
from  liability,  it  is  not  sufficient.  In  the  latter  case  the  defendant  must  set  forth 
affirmatively  the  special  manner  of  performance,  and  show  that  the  plaintiff  has 
been  acquitted  of  his  liability  and  in  what  way  it  has,  been  effected.  Neville  v. 
Williams,  421. 

SECURITY. 

BEQUEST. 

SETTLEMENT. 
EVIDENCE,  6. 

SET  OFF. 

1.  In  an  action  brought  for  the  use  of  three  persons  the  defendant  cannot  set 
off  a  separate  claim  against  each  of  them.     Watson  v.  Hensel,  344. 

2.  In  an  action  of  debt  against  one  of  several  partners,  the  defendant  may  not 
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SET  OFF. 

set  off,  at  law,  a  debt  due  by  the  plaintiff  to  the  firm  of  which  he  is  a  member ; 
but  under  certain  circumstances,  with  the  assent  of  his  partners,  he  may  avail 
himself  of  such  indebtedness  of  the  plaintiff,  by  way  of  equitable  defence.  If 
such  assent  be  wanting  the  defence  fails.  Wrenshall  v.  Cook,  464. 

3.  A  plaintiff  may  suffer  a  nonsuit  at  any  time  during  the  trial  of  a  cause,  and 
before  the  jury  are  ready  to  give  their  verdict,  notwithstanding  there  be  an  issue 
upon  a  plea  of  set  off.  M '  Credy  v.  Fey,  496. 

SHERIFF. 

A  payment  to  a  sheriff  after  the  return  of  a  fieri  facias  levied  upon  personal 
property,  is  good  to  charge  his  sureties,  and  to  discharge  the  debtor.  Beale  v. 
Commonwealth,  183. 

A  valid  return  to  an  execution  can  only  be  made  by  the  sheriff  himself,  but  if 
made  by  a  deputy,  and  suffered  to  remain  without  an  application  to  set  it  aside, 
it  is  a  ratification  of  it  by  the  sheriff,  and  is  admissible  in  evidence  in  an  action 
against  his  sureties  to  charge  them.  Ibid. 

Although  a  plaintiff  is  liable  to  the  officers  for  the  fees  which  accrue  in  his 
suit,  yet  upon  a  judgment  obtained  and  execution  issued  and  the  debt  and  costs 
made  by  the  sheriff,  that  liability  ceases,  and  the  officers  can  look  only  to  the 
sheriff  for  their  fees.  Hence,  in  an  action  by  the  plaintiff  in  that  judgment 
against  the  sureties  of  the  sheriff,  to  recover  from  them  the  money  thus  collected 
by  the  sheriff,  the  fees  of  the  officers  are  not  recoverable.  Ibid. 

A  return  by  a  sheriff"  served  and  delivered  to  court,"  upon  a  capias  ad  satis- 
faciendum,  is  sufficient,  without  other  evidence,  in  an  action  against  the  sheriff's 
sureties,  to  charge  them  with  the  debt ;  and  in  order  to  discharge  themselves, 
they  must  show  that  the  prisoner  was  liberated  by  competent  authority,  or 
turned  over  to  the  sheriff's  successor.  Ibid. 

A  return  by  a  sheriff,  that  he  had  levied  on  the  defendant's  goods,  without  any 
specification,  is  prima  facie  evidence  that  they  were  of  value  sufficient  to  pay 
the  plaintiff's  debt.  Ibid. 

An  entry  made  by  the  prothonotary  on  the  docket,  that  the  defendant  had 
produced  the  sheriff's  receipt  for  the  debt,  interest  and  costs,  is  no  evidence  of 
the  fact,  so  as  to  charge  the  sheriff's  sureties  in  an  action  against  them.  Ibid. 

A  plaintiff,  by  directing  an  execution  to  the  sheriff  against  one  of  the  sure- 
ties in  his  official  bond,  does  not  thereby  give  the  co-surety  an  equity  to  be  dis- 
charged from  responsibility  in  that  particular  case.  Ibid. 

That  an  action  against  a  sheriff's  sureties  be  not  instituted  after  five  years  is 
the  only  limitation  prescribed  ;  no  statute  requires  a  diligent  prosecution  of  the 
action  when  brought.  Ibid. 

if  a  suit  be  brought  in  the  name  of  the  commonwealth  upon  the  official  recog- 
nizance of  the  sheriff,  without  setting  out  the  name  of  the  person  for  whose  use 
it  is  brought,  it  is  not  error.  Ibid. 

SHERIFF'S  SALE. 
EJECTMENT,  6. 

1.  If  a  plaintiff  in  a  judgment  become  the  owner  of  the  land  upon  which  that 
judgment  is  a  lien,  the  lien  thereby  becomes  extinct  by  operation  of  law;  and 
no  subsequent  sale  of  the  land  by  the  sheriff,  upon  that  judgment,  will  vest  a 
title  in  the  purchaser.     Koons  v.  Hartman,  20. 

If  a  fieri  facias  be  issued  upon  such  a  judgment,  it  is  not  incumbent  on  the 
terre-tenant  to  come  into  court  to  have  the  process  set  aside.  After  a  sale  of 
the  land  under  it,  he  may  defend  himself  in  ejectment  against  the  purchaser,  on 
the  ground  that  the  lien  was  extinct.  Ibid. 

2.  A  sheriff's  sale  of  the  undivided  half  of  a  tract  of  land  will  confer  title  upon 
the  purchaser  to  no  more  than  that  quantity ;  although  at  the  time  of  the  levy, 
inquisition  and  condemnation,  the  defendant's  testator  had  died  seised  of  two- 
thirds  of  the  land.     And  such  one-sixth  not  levied  and  sold,  may  be  recovered 
in  ejectment  by  the  devisee,  who  was,  as  administrator,  the  defendant  in  the  ex- 
ecution upon  which  the  land  was  levied  and  sold.     Carpenter  v.  Cameron,  51. 

3.  The  proceeds  of  sale  by  execution,  of  the  resulting  interest  of  an  insolvent 
in  his  assigned  estate,  under  a  judgment  subsequent  to  his  discharge,  go  to  the 
execution  creditor,  and  not  to  the  assignee  of  such  debtor,  for  the  benefit  of  his 
general  creditor.     Shaeffer  v.  Child,  84. 

4.  No  title  passes  to  a  vendee  who  is  guilty  of  actual  fraud  in  procuring  it, 
whether  the  sale  be  private  or  judicial.    He  who  purchases  at  sheriff's  sale> 
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SHERIFF'S  SALE. 

knowing  at  the  time  that  the  judgment  on  which  the  sale  is  made  was  satisfied, 
acquires  no  title  ;  and  a  purchaser  from  him  stands  in  no  better  situation,  unless 
he  be  a  purchaser  for  a  valuable  consideration,  without  notice  of  the  fraud.  Hoff- 
man v.  Strohecker,  86. 

5.  One  who  stands  by  and  sees  his  property  sold  at  sheriff's  sale  as  the  pro- 
perty of  another  person  without  giving  notice  of  his  title,  will  thereby  be  barred 
from  recovering  it  in  ejectment :  and  such  notice  must  be  given  by  the  party  in- 
terested in  the  property  and  in  the  course  of  the  treaty  for  the  purchase.    Ephy 
v.  Wither ow,  163. 

Whatever  is  sufficient  to  put  the  purchaser  upon  an  inquiry,  which  would 
necessarily  have  led  him  to  a  discovery  or  knowledge  of  the  adverse  claim  or 
interest  in  the  land,  is  sufficient  to  affect  him  with  notice  thereof.  Ibid. 

In  such  case,  if  the  land  had  previously  been  offered  for  sale,  and  the  plaintiff 
and  defendant  were  both  present,  it  would  be  competent  for  the  defendant  to 
prove  that  the  plaintiff  then  gave  no  notice  of  his  title.  Ibid. 

6.  An  agreement  between  an  execution  creditor  and  the  debtor,  that  personal 
property  levied  on  shall  be  sold  on  five  days'  notice  by  the  sheriff  is  fraudulent 
and  void  as  to  another  creditor  having  an  execution  levied  subsequently  upon 
the  same  property ;  and  a  sale  of  the  property  to  the  plaintiff  himself,  under 
such  circumstances,  confers  upon  him  no  title  to  it.     Gibbs  v.  Neely,  305. 

A  sale  of  property  to  the  plaintiff  in  an  execution  issued  upon  a  satisfied  judg- 
ment is  void,  and  confers  no  title ;  in  an  action,  therefore,  for  the  property  thus 
sold,  it  is  competent  for  the  party  to  give  in  evidence  facts,  from  which  the  jury 
may  infer  that  the  judgment  wa's  satisfied.  Hid. 

7.  A  testator  devised  a  tract  of  land,  incumbered  by  a  judgment,  to  his  son, 
subject  to  the  maintenance  of  his  widow;  upon  a  sale  of  the  land  by  the  sheriff, 
upon  an  execution  against  the  son,  held  that  the  proceeds  should  be  applied  to 
the  judgments  against  the  son,  and  that  the  purchaser  should  hold  the  land  in- 
cumbered  by  the  judgment  against  the  testator  and  subject  to  the  widow's  main- 
tenance.    Mix  v.  Jckla,  316. 

8.  One  cannot  bind  his  copartners  by  a  sealed  instrument,  unless  it  be  exe- 
cuted in  the  presence  of  the  others,  and  by  their  direction.     But  if  a  bond  with 
a  warrant  to  confess  judgment  be  executed  by  one,  and  subsequently  all  the 
partners  by  their  attorney  revive  that  judgment,  and  their  lands  be  sold  upon  it 
by  the  sheriff,  the  purchaser's  title  will  be  good.     Ovcrton  v.  Tozer,  331 . 

Lands  may  be  sold  upon  a  fieri  facias  without  inquisition,  with  the  written 
consent  of  the  defendant  filed ;  and  it  matters  not  whether  it  be  filed  before  or 
after  the  sale.  Ibid. 

9.  A  purchaser  at  a  sheriff's  sale  before  his  deed  has  been  acknowledged,  has 
an  inceptive  interest  in  the  land  by  the  contract,  which  may  be  bound  by  the 
lien  of  a  judgment.     Morrison  v.  Wurtz,  437. 

SPECIAL  WARRANTY. 
COVENANT,  2. 

SPECIALTY. 
ACTION,  2. 

SPECIFIC  PERFORMANCE. 

EJECTMENT,  4. 

EVIDENCE,  11,  13. 

Common  law  actions  may  be  used  to  compel  the  specific  performance  of  an 
agreement  for  the  purchase  and  sale  of  lands,  by  means  of  a  conditional  verdict, 
or  by  so  regulating  its  amount  as  to  make  performance  less  grievous  than  pay- 
ment. Irvine  v.  Bull,  3sJ3. 

In  an  action  on  a  contract  for  the  purchase  and  sale  of  land,  when  the  plain- 
tiff seeks  to  compel  specific  performance,  evidence  of  the  value  of  the  land  is 
pertinent  to  the  issue.  Ibid. 

STAY  OF  EXECUTION. 
APPEAL,  4. 
JUDGMENT,  1. 

STATUTE  OF  LIMITATIONS. 
ASSCMPSIT,  2. 
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SUBMISSION. 

BOUNDARY. 

A  submission,  whether  by  deed,  parol  or  rule  of  court,  like  any  other  naked 
authority,  is  countermandable  before  execution  of  it,  though  expressed  to  be  irre- 
vocable. Power  v.  Power,  205. 

The  death  of  a  party  to  a  submission  is  a  revocation  of  it,  so  that  the  "arbitra- 
tors could  legally  act  only  by  force  of  a  fresh  delegation  of  authority.  Hid. 

An  award  which  is  void  as  to  one  of  the  parties  interested  in  it,  is  void  as  to  all 
the  rest.  Ibid. 

SUBSTITUTION. 
EJECTMENT,  9. 

SURETY. 

SHERIFF. 

SURRENDER. 

LANDLORD  AHD  TENANT,  2. 

SURVEY. 

LAND  AND  LAND-OFFICE. 

The  actual  survey,  designated  by  lines  marked  upon  the  ground,  is  the  true 
survey,  and  will  not  be  aftected  by  any  subsequent  measurement,  based  upon  the 
survey  as  returned  into  the  surveyor-general's  office.  Norris  v.  Hamilton,  9J. 

If  a  survey  has  been  returned  for  more  than  twenty-one  years,  it  must  be  pre- 
sumed to  have  been  rightly  made :  the  records  of  the  land-office  must  furnish 
the  best  evidence  of  what  was  done  by  those  who  are  not  now  living,  to  give 
evidence  on  the  subject.  Ibid. 

TAXATION. 

1.  The  pay  and  emoluments  of  an  officer  of  the  United  States  in  the  revenue 
service  are  the  subject  of  taxation  for  county  purposes  where  he  resides.     Com- 
missioners v.  Dobbins,  513. 

2.  Donation  land  is  exempt  from  taxes  only  during  the  lifetime  of  the  soldier 
who  was  the  original  grantee  :  the  exemption  does  not  extend  to  his  heir  at 
law  or  devisee.    Kelsey  v.  Badger,  516. 

TENANTS  IN  COMMON. 

1.  An  authority  by  one  to  another  tenant  in  common  to*  proceed  to  an  assess- 
ment of  the  damages  which  had  been  suffered  by  the  location  and  construction 
of  a  railroad  through  their  farm,  will  not  authorize  the  latter  to  proceed  in  his 
own  name,  treating  the  farm  as  his  own.     The  title  of  the  petitioners  ought  to 
be  rightly  set  forth  in  the  petition.     Nor  will  such  irregularity  be  cured  by  the 
subsequent  formal  release  of  the  tenant  in  common  not  joined  in  the  proceeding. 
Railroad  Company  v.  Bucher,  33. 

2.  Tenants  in  common  of  a  tract  of  land  cannot  maintain  a  joint  action  of  ac- 
count-render to  recover  the  proceeds  of  it  from  one  who  is  liable,  upon  an  im- 
plied contract,  to  account  for  them.    M'Creary  v.  Ross,  483. 

3.  So  if  there  be  several  owners,  holding  their  respective  rights  to  the  land  as 
tenants  in  common,  and  the  attorney  in  fact  of  the  guardian  of  some  of  them, 
being  infants,  before  the  statute  has  run  its  full  course,  calls  upon  the  tenant  in 
possession,  making  known  to  him  the  claim  of  the  infants  and  their  right  to  the 
land  generally,  and  the  tenant  thereupon  agrees  to  pay  the  taxes  that  shall  be 
assessed  upon  the  land,  and  to  hold  and  keep  the  possession  thereof,  without 
committing  any  waste,  for  the  benefit  of  the  infants,  such  agreement  will  enure 
to  the  benefit  of  the  other  tenants  in  common,  so  that  the  whole  of  the  land 
shall  be  recovered  in  ejectment  brought  by  them  all  or  their  assigns.     Criswell 
v.  Altemus,  565. 

TENDER. 

Nothing  less  than  a  tender  of  50  dollars,  the  amount  of  the  penalty  upon  a 
justice  who  has  taken  illegal  fees,  is  sufficient  amends  and  available  as  a  de- 
fence. M  'Conahy  v.  Courtney,  491. 

TERRE  TENANT. 

EJECTMENT,  1,  2. 
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TITLE. 

EVIDENCE,  10. 
FRAUD,  4. 

1.  Courts  are  anxious  to  protect  titles  which  depend  upon  the  record ;  it  is 
the  muniment  of  title  on  which  purchasers  depend,  and  they  are  not  bound 
to  look  beyond  it  to  discover  latent  frauds  of  which  they  have  no  notice,  and  to 
which  there  is  nothing  to  direct  their  attention.     Hoffman  \.  Strohecker,  86. 

2.  The  possession  of  land  is  notice  of  the  possessor's  title ;  but  the  registry  by 
him  of  a  particular  title  would  restrict  the  generality  of  notice  from  possession. 
Woods  v.  Farmcre,  382. 

A  purchaser  of  land  is  not  affected  with  constructive  notice  of  any  thing 
which  does  not  lie  within  the  course  of  his  title  or  is  not  connected  with  it :  he 
is  not,  therefore,  presumed  to  know  of  the  registry  of  a  will  containing  a  devise 
of  the  land  which  he  claims  by  title  paramount.  Ibid. 

The  registration  of  a  will  by  the  executor  therein  named  will  not  affect  his 
title  to  land  devised  to  him,  which  he  claims  adversely.  It  will  not  have  the 
effect  to  restrict  the  generality  of  notice  of  his  title  which  is  afforded  by  actual 
possession.  Ibid. 

3.  If  one  knowingly,  though  passively,  suffers  another  to  purchase  and  spend 
money  on  land,  under  an  erroneous  opinion  of  title,  without  making  known  his 
claim,  he  shall  not  afterwards  be  permitted  to  exercise  his  legal  right  against 
such  person.     Carr  v.  Wallace,  394. 

TRANSCRIPT. 

1.  A  certificate  of  facts  within  the  recollection  of  a  justice,  relative  to  a  judg- 
ment rendered  by  him,  cannot  be  used  to  amend  his  transcript,  which  was  be- 
fore imperfect  and  insufficient  to  sustain  an  appeal  to  the  common  pleas.     Boy- 
Ian  v.  Hays,  509. 

2.  A  transcript  of  the  judgment  of  a  justice  of  the  peace,  filed  in  the  common 
pleas,  creates  no  lien  upon  the  defendant's  real  estate,  if  an  appeal  be  entered 
before  the  justice  within  the  time  limited  by  law.     Hastings  v.  Lolough,  540. 

TREASURER'S  SALE. 

1.  Upon  the  trial  of  the  validity  of  a  treasurer's  sale  of  land  for  taxes,  the  fact 
whether  the  land  was  seated  or  unseated  at  the  time  the  tax  was  assessed  is  pro- 
perly left  to  the  jury.     Rosenburger  v.  SchuU,  390. 

It  is  sufficient  that  there  is  a  personal  responsibility  for  taxes  in  order  to  make 
it  the  duty  of  the  assessor  to  assess  the  land  as  seated.  Ibid. 

2.  A  surplus  bond  given  by  the  purchaser  of  unseated  land  sold  for  taxes  must 
contain  a  specification  of  the  land  sold ;  otherwise  it  is  vicious,  and  therefore  the 
title  in  the  purchaser  is  defective.     Bartholemew  v.  Leech,  472. 

3.  If  a  tract  of  two  hundred  and  fifty  acres  of  land  be  assessed  and  sold  for 
taxes  by  the  treasurer  as  one  hundred  acres,  and  the  purchaser  measure  off  and 
take  possession  of  one  hundred  acres  of  the  land,  he  thereby  acquires  such  a 
title  as  will  enable  him  to  redeem  the  land  and  preserve  his  title  from  a  subse- 
quent sale  of  it  for  taxes.     M'Cord  v.  Bcrgautz,  487. 

A  power  of  attorney  to  sell  land  is  a  good  authority  to  the  attorney  to  redeem 
it  when  sold  as  unseated  for  the  payment  of  taxes.  Ibid. 

TRESPASS. 

1 .  When  actual  force  is  used  upon  the  person  of  a  minor,  trespass  per  quod 
sermtium  amisit  lies  by  the  father.     Hoover  v.  Heim.  62. 

In  trespass  per  quod  servitium  amisit,  the  plaintiff  may  give  evidence  that  the 
consequences  of  the  injury  continued  a'ftej  suit  brought.  Ibid. 

2.  An  action  of  trespass  m  et  armis  will  not  lie  against  a  plaintiff  for  suing 
out  a  capias  and  arresting  a  freeholder  for  debt.     If  it  be  maliciously  sued  out. 
and  with  a  design  to  oppress  the  defendant,  an  action  on  the  case  is  the  proper 
remedy.     Farmer's  Bank  v.  M'Kinney,  214. 

3.  If  one  in  the  act  of  comitting  a  trespass,  by  taking  the  personal  property  of 
another,  receive  his  assent  thereto,  upon  an  agreement  that  the  right  to  the  pro- 
perty shall  be  determined  by  reference  to  a  third  person,  trespass  m  et  armis 
will  not  afterwards  lie  to  recover  the  value  of  the  property,  although  the  right 
clearly  be  in  the  plaintiff.     Patterson  v.  Peironnet,  337. 

4.  Quaere.    Whether  a  verdict  and  judgment  on  a  traverse  of  liberum  tenemen- 
turn  is  conclusive  of  the  title  in  ejectment.    Kerr  v.  Chess,  367. 

vii. — 3  c 
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TRESPASS. 

A  verdict  and  judgment  for  the  defendant  in  an  action  of  trespass  upon  the 
general  issue  and  traverse  of  liberum  tenementum  is  not  conclusive  of  the  title  in 
ejectment.  Ibid. 

5.  A  sale  and  delivery  of  personal  property  for  the  purpose  of  hindering  and 
defeating  creditors  in  the  collection  of  their  debts,  is  fraudulent  and  void  as  to 
such  creditors ;  but  good  and  available  as  to  the  parties  themselves.  Nor  can 
the  creditors  avoid  such  sale  and  delivery  except  by  legal  process ;  and  in  taking 
the  property  without  such  process  they  are  trespassers ;  and  the  officer  taking 
it  with  process  out  of  his  jurisdiction  thereby  becomes  a  trespasser.  M'  Gee  v. 
Campbell,  545. 

TRESPASS  ON  THE  CASE. 
ACTION,  5,  13. 
TRESPASS,  2. 

TROVER. 

EXECUTORS  AND  ADMINISTRATORS,  6. 

1.  A  count,  in  a  declaration  in  trover  and  conversion,  may  be  joined  with 
other  counts  in  case,  for  negligence  in  not  taking  care  of  goods  delivered  for 
safe  keeping.    M'Cahan  v.  Hirst,  175. 

2.  A  neglect  by  one  who  takes  charge  of  an  estray  for  the  owner,  to  pursue 
the  course  prescribed  by  the  statute,  does  not  make  him  liable  to  an  action  of 
trover  unless  he  uses  the  estray  or  refuses  to  deliver  it  up  on  demand.     Henry 
v.  Richardson,  557. 

Riding  a  horse  taken  up  as  an  estray  for  the  purpose  of  discovering  the  owner, 
is  not  such  an  act  of  conversion,  as  will  support  an  action  of  trover.  Ibid. 

3.  Parties  agreed  to  the  decision  of  cross  demands  in  the  nature  of  trover,  by 
an  action  in  that  form,  which  resulted  in  a  judgment  for  the  defendant  in  a  sum 
certain.     Held,  that  the  judgment  was  valid,  not  under  the  defalcation  act,  but 
by  force  of  the  agreement.    Mays  v.  Mays,  561. 

TRUST. 

1.  A  father,  in  making  distribution  of  his  estate,  agreed  to  convey  a  tract  of 
land  to  his  two  sons,  in  consideration  that  they  would  maintain  him  and  pay 
1000  pounds  to  the  children  of  a  deceased  daughter;  and  afterwards  did  convey 
the  same  expressly,  subject  to  the  maintenance  of  himself,  but  not  subject  to 
the  payment  of  the  1000  pounds.     Held,  that  a  purchaser  from  the  sons  held 
the  land  discharged  from  liability  for  the  1000  pounds.     Moser  v.  Miller,  156. 

2.  A  benefactor  may  provide  for  a  friend  the  means  of  subsistence  for  himself 
and  family  without  exposing  his  bounty  to  the  debts  or  improvidence  of  the  be- 
neficiary.    He  has  an  individual  right  of  property  in  the  execution  of  the  trust, 
of  which  he  cannot  be  deprived  by  an  execution  against  the  trustee.     Holdship 
v.  Patterson,  547. 

TRUSTEE. 

1.  When  the  acts  of  a  trustee  may  admit  of  two  constructions,  one  rightful 
and  the  other  tortious,  in  respect  to  his  cestui  que  trust,  equity  will  choose  the 
former  and  reject  the  latter.     Hence,  if  he  suffer  the  estate  of  the  infant  to  be 
sold  upon  incumbrances  which  it  was  his  duty  to  pay,  and  he  afterwards  become 
the  purchaser,  equity  will  consider  him  as  having  purchased  in  trust  for  the  in- 
fant.   M'Ginn  v.  Shaeffer,  412. 

2.  A  benefactor  may  provide  for  a  friend  the  means  of  subsistence  for  himself 
and  family  without  exposing  his  bounty  to  the  debts  or  improvidence  of  the  be- 
neficiary     He  has  an  individual  right  of  property  in  the  execution  of  the  trust, 
of  which  he  cannot  be  deprived  by  an  execution  against  the  trustee.     Holdship 
v.  Patterton,  547. 

UNSEATED  LAND. 

TREASURER'S  SALE. 

1.  Upon  the  trial  of  the  validity  of  a  treasurer's  sale  of  land  for  taxes,  the  fact 
whether  the  land  was  seated  or  unseated  at  the  time  the  tax  was  assessed  is 
properly  left  to  the  jury.  Rosenburger  v.  Schull,  390. 

It  is  sufficient  that  there  is  a  personal  responsibility  for  taxes  in  order  to  make 
it  the  duty  of  the  assessor  to  assess  the  land  as  seated.  Ibid. 
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2.  If  a  tract  of  two  hundred  and  fifty  acrei  of  land  be  assessed  and  sold  for 
taxes  by  the  treasurer  as  one  hundred  acres,  and  the  purchaser  measure  off  and 
take  possession  of  one  hundred  acres  of  the  land,  he  thereby  acquires  such  a 
title  as  will  enable  him  to  redeem  the  land  and  preserve  his  title  from  a  subse- 
quent sale  of  it  for  taxes.  M'Cord  v.  Bergautz,  487. 

A  power  of  attorney  to  sell  land  is  a  good  authority  to  the  attorney  to  redeem 
it  when  sold  as  unseated  for  the  payment  of  taxes.  Ibid. 

USURY. 

MORTGAGE,  1. 

VENDOR  AND  VENDEE. 
EJECTMENT, 1,  4. 
FREEHOLD,  2. 
HUSBAND  AND  WLFE,  1. 

1.  An  equitable  vendee  of  a  lot  of  ground,  who  has  not  paid  the  purchase 
money,  by  building  a  house  upon  it,  subjects  it  to  the  lien  of  mechanics  and 
material-men;  and  if  sold  upon  such  lien,  the  sheriff's  deed  vests  in  the  pur- 
chaser a  good  title,  against  which  the  vendor  cannot  recover  in  ejectment  upon 
his  legal  title.     Bickel  v.  James,  9. 

2.  In  an  action  of  ejectment  by  a  vendee  upon  articles  of  agreement  to  recover 
the  land,  where  the  vendor  makes  no  objection  to  the  execution  of  the  contract, 
it  is  not  competent  for  the  defendant,  being  a  terre-tenant,  and  claiming  title,  to 
set  up,  as  a  defence,  that  the  plaintiff  has  not  performed  his  contract  with  the 
vendor.    Stub  v.  Lets,  43. 

3.  A  vendor  cannot  sue  for  purchase  money,  before  the  removal  of  an  incum- 
brance  suffered  by  him  subsequently  to  the  date  of  the  articles  of  sale.     Withers 
v.  Baird,  227. 

4.  A  contract  for  the  purchase  and  sale  of  a  mill  and  land,  and  embracing 
other  matters  connected,  in  the  contemplation  of  the  parties  at  the  time,  with 
the  enjoyment  and  profits  of  the  mill,  will  be  considered  an  entire  contract,  so 
as  to  enable  the  vendor  to  enforce  performance  of  it  by  ejectment,  upon  the  legal 
title  retained  by  him.  .  Carmalt  v.  Platt,  318. 

In  an  action  of  ejectment  to  enforce  the  specific  performance  of  a  contract  for 
the  purchase  and  sale  of  land,  evidence  of  improvements  made  by  the  vendee, 
or  the  enhancement  in  value  of  the  land  since  the  date  of  the  agreement,  is  im- 
material and  irrelevant  to  the  issue,  and  it  is  error  to  receive  it.  Ibid. 

5.  Wherever  confidence  is  reposed,  the  law  forbids  that  it  shall  be  abused : 
hence,  he  who  has  offered  his  advice  and  assistance  to  another  in  the  sale  of 
land  will  not  be  permitted  to  avail  himself  of  the  purchase  of  it,  if  obtained  upon 
a  misrepresentation  of  its  value ;  and  if  purchased  and  conveyed  under  such  cir- 
cumstances, the  vendor  may  recover  it  in  ejectment,  upon  tendering  the  repay- 
ment of  the  purchase  money.     Rankin  v.  Porter,  387.  « 

VERDICT. 

ACTION,  8. 
ERROR,  2. 

1.  After  a  jury  had  returned  a  verdict  for  the  plaintiff,  and  before  it  was  re- 
corded, the  court  refused  to  direct  the  jury  to  say  which  of  several  notes  attached 
they  found  to  be  due.     Held,  that  such  refusal  was  not  the  subject  of  error. 
Moser  v.  Mayberry,  12. 

2.  If  the  jury  return  an  informal  verdict,  it  is  not  error  for  the  court  to  direct 
them  to  return  and  put  it  into  proper  form,  although  they  had  previously  sepa- 
rated after  sealing  it.     It  is  the  duty  of  the  court  to  have  all  such  formal  defects 
amended.     Wolfran  v.  Eyster,  38. 

WARRANT. 

The  execution  of  a  warrant,  under  the  direction  of  the  warrantee,  including 
within  the  survey  lands  which  he  knew  to  have  been  previously  appropriated, 
does  not  render  the  survey  void,  except  as  to  that  part  which  was  erroneously 
included.  Marcy  v.  Gardinier,  240. 

A  warrant  may  be  executed  by  including  within  the  survey  two  separate  parcels 
of  unappropriated  land,  lying  on  opposite  sides  of  land  previously  appropriated 
and  improved.  Hid. 
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WARRANTY. 

A  covenant  to  make  "  a  good  and  lawful  deed  of  conveyance  clear  of  all  in- 
curabrances,"  is  satisfied  by  a  deed  with  special  warranty,  where  the  parties  have 
expressed  their  meaning  to  be,  "  only  a  warranty  deed  subject  to  all  the  demands 
of  the  commonwealth."  Withers  v.  Baird,  227. 

WIDOW. 

BEQUEST,  3. 

EJECTMENT,  3,  5. 

ESCHEAT. 

EXECUTORS  AND  ADMINISTRATORS,  4. 

1.  A  testator  having  bequeathed  to  his  wife  "  all  the  furniture  and  other  arti- 
cles which  she  brought  with  her  that  are  now  in  my  possession,  together  with 
her  interest  out  of  my  estate,  so  long  as  she  remains  my  widow,"  it  was  held  : 
that  she  was  entitled  to  the  specific  articles  bequeathed,  and  also  to  the  interest, 
during  her  life  or  widowhood,  upon  the  net  proceeds  of  the  personal  estate, 
after  the  payment  of  debts  and  specific  legacies ;  and  that,  upon  giving  security 
to  the  executor  to  return  it,  she  would  be  entitled  to  have  the  principal  upon  the 
same  limitation.     Rodgers  v.  Rodgers,  15. 

2.  The  widow  of  a  deceased  intestate  cannot  maintain  ejectment  to  recover 
her  interest  in  the  real  estate  of  which  her  husband  died  seised.    Bratton  v. 
Mitchell,  113. 

3.  The  joinder  of  a  widow  as  a  co-defendant  with  the  heirs  at  law  of  an  intes- 
tate in  an  action  of  partition  is  error  :  and  cannot  be  cured  by  the  plaintiff  enter- 
ing a  nolle  prosequi  as  to  her.     Power  v.  Power,  205. 

4.  A  testator  devised  a  tract  of  land,  incumbered  by  a  judgment,  to  his  son, 
subject  to  the  maintenance  of  his  widow  ;  upon  a  sale  of  the  land  by  the  sheriff, 
upon  an  execution  against  the  son,  held  that  the  proceeds  should  be  applied  to 
the  judgments  against  the  son,  and  that  the  purchaser  should  hold  the  land  in- 
cumbered  by  the  judgment  against  the  testator  and  subject  to  the  widow's  main- 
tenance.    Mix  v.  Jickla,  316. 

WILL. 

DEVISE. 

TITLE,  2. 

The  costs  of  an  issue  devisavit  vel  non  must  be  borne  by  the  parties  to  it,  and 
not  by  the  funds  of  the  estate  of  which  they  are  devisees  or  legatees.  Koppen- 
haffer  v.  Isaacs,  170. 

WITNESS. 

CHALLENGE. 
EJECTMENT,  2. 

1.  The  declarations  of  an  agent,  whilst  acting  as  such,  and  within  the  scope 
of  his  authority,  are  evidence  against  the  principal.     Stockton  v.  Demuth,  39. 

A  party  will  not  be  permitted  to  impeach  the  character  or  testimony  of  his 
own  witness  by  other  testimony  necessarily  tending  to  that  effect,  and  for  that 
purpose  :  but  having  called  a  witness,  who  disproves  his  case,  he  is  not  thereby 
precluded  from  resorting  to  other  evidence  to  support  it.  Hid. 

A  party  by  calling  and  examining  a  witness,  accredits  him  as  competent  and 
credible,  and  is  estopped  from  averring  the  contrary.  Ibid. 

2.  One  of  several  defendants  in  ejectment,  by  disclaiming  and  abandoning  the 
possession  of  the  premises  in  dispute,  does  not  thereby  become  a  competent 
witness  for  his  co-defendant,  although  all  costs  be  paid  up  to  the  time  of  dis- 
claimer.    His  liability  for  mesne  profits  still  remains.     Stub  v.  Leis,  43. 

3.  In  ah  action  against  the  bail  to  recover  the  amount  of  an  execution  for 
which  a  constable  became  liable,  the  constable  himself,  upon  being  released, 
from  liability  to  the  defendants,  is  a  competent  witness.     Willard  v.  Wickham, 
292. 

4.  In  an  action  of  trover,  in  which  the  defence  was,  that  the  property  in 
question  belonged  to  an  estate  which  the  defendant  represented  as  an  executor, 
a  legatee  under  the  will  of  the  testator  is  an  incompetent  witness.     Dimond  v. 
M'Dowell,  510. 
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